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■» 

This  volume  of  Reports  contains  nil  the  cases  decided  by  the  Supreme  Court 
since  the  pui)iieation  of  those  contained  in  the  in'nth  volume,  with  the  rxccp^iun 
of  the  C'ises  decided  at  the  Jackson,  April  term,  1S3S,  and  at  tli^  Knoxville,  June 
term,  ld33, — And  as  I  am  ahout  to  remove  my  re^idenccMo  Vi*'kslnir«:,  Mississip- 
pi, this  volume  will  neces-sarily  close  my  labortj  as  Attorney  General  and  Report- 
er of  Tennessee. 

I  am  sensible  ihat,  in  the  discharge  of  the  many  onerous  and  responsible  oflicial 
duties  which  have  devolved  on  me,  I  must  have  often  erred;  (^ut  without.  1  trust, 
subjectin;^  myself  to  the  charge  of  ej^otism,  [  may  be  permuted  to  say,  that  my 
errors  were  not  the  result  of  want  of  industry  or  investiganon.  The  dutieB  1 
have  ha<I  to  perform  were  many — were  laborious,  and  my  only  claim  to  public 
approbation  is,  that  I  endeuvored  to  <lisrharjje  them  conscientiously  and  correct- 
ly.    To  what  extent  I  have  succeeded,  it  is  not  for  me  to  say. 

Before  I  close  this  volume  I  would  do  injustice  to  my  own  feelings  were  I  not 
to  declare  the  many  obligations  1  am  under  to  the  Jud(;es  who  have  occupied 
the  bench  of  the  Supreme  Court  durinp:  the  time  I  have  been  in  office.  Their 
^uuiform  kinrlness  and  urbiiuiry,  and  the  assistance  which  the^^have  always  un- 
hesitatingly alTorded  to  me,  will  always  be  held  in  the  most  grateful  remem- 
brance. From  me,  however,  they  require  no  commendation.  Th«  opinions  f 
have  published  will4»e  an  ever  enduring  monument  of  their  rigid  and  impartial 
ju stifle  as  men,  an<l  of  their,  correct,  extensive  and  discriminating  legal  acquire- 
ments as  expounders  of  the  law. 

To  my  brethren  of  the  bar,  with  many  of  whom  I  have  been  lon^j  jjrofession- 
ally  and  perstmdiy  assoi:iated,  and  who  have  ever  extended  to  me  that  courtesy 
and  friendly  deportntent  whifdi  is  the  sure  characreristic  of  enlnr«^ed  and  liberal 
minds,  1  tender  my  si:ice:e  and  uidVijiied  th-mk?*  lor  tiie  u;('nerous  and  kiinl  feel- 
in  ;«  wnlch  thry  liavp  alw  >ys  nui  jif-stc  I  for  mo.  I  assure  thoni  that,  though  I 
sjtiall  soon  be  silneiit  from  T(Mme.-.sec,  yet  Tennessee  frif  nds  anil  Tennessee  as- 
sociations will  never  be  forgotien. 

GEORGE  S.  YERGER. 

NisHviLLE,  October  4,  1838. 
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OUBINO  THE  TIHB  Or  THESE  BEPOBT& 


HoNOKABLE  NATHAN  GREEN, 
„  WILLIAM  B.  REESE, 

„  WILLIAM  B.  TURLEY. 

GEORGE  6.  YERGER,  Attorney  General. 
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ERRATA. 

line  14  from  top,  for  "bequeated"  read  "bequeathed.'* 

line  6  from  top,  for  "bequeated"  read  "bequeathed." 

line  9  from  bottom,  for  "bill"  read  "Bale." 

bottom  line,  for  "disavowed"  read  "discovered." 

lino  13  from  top,  for  "remedial  in  nature"  read  "remedial  in  its  nature.*' 

line  10  from  bottom,  insert  "by"  between  "in"  and  "some." 

line  19  from  top,  for  "cartesy"  read  "curtesy." 

line  16  from  top,  for  "revived"  rea  I  "revised." 

line  6  from  top,  for  "had"  read  "have." 

line  18  from  top,  for  "persoal"  read  "personal." 

line  19  from  top,  for"previded"  read  "provided." 

in  first  line  to  2d  note,  transpose  "mortgage"  and  "mortgagee." 

line  17,  for  "contains"  read  "contain." 

in  bottom  line,  for  "their"  read  "these." 

line  8  from  bottom,  for  "Lyte"  read  "Lytle." 

line  9  from  bottom,  strike  out  "been." 

line  13  from  top,  insert  at  end  of  line  "act  of.** 

in  top  line,  for  "toifS"  read  "into." 
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CASES 


ARGUED  AND  DETERMINED 
IN   THE 

SUPPREME  COURT  OF  TENNESSEE 


NASAVILLE:  MARCH  TERM,  1886. 


Shields  vs.  Mitchell,  Turner  et  ah 

Nashvili.k, 
I^nd  lield  under  and  by  vlrtoe  of  ■  deed  which  la  not  registered,  may  be  levied  upon  ^^^'[  [^^^^'' 
and  sold  by  an  execution  at  law.  Shiold; 


The  vendee  of  Icift,  by  the  execution  of  a  deed  of  conveyance,  la  veated  with  a  title 
not  merely  equitabJe,  but  an  inchoate  or  Imperfect  legal  title. 

The  vendor,  by  ihe  execution  of  the  deed,  divests  himself  of  his  legal  estate;  no 
title,  legal  or  equitable,  remains  in  him;  be  is  seized ,of  nothing  for  the  use  of  the  vendee 
the  title  passes  from  l.im  and  no  act  renuiina  to  be  done  by  him  to  give  effect  (o  tlic 
convejrance. 

If  the  I^al  title  be  not  perfected  in  the  vendee,  until  r^istration,  it  does  not  rem  urn 
in  the  vendor;  but  upon  registration,  the  legal  title,  by  operation  of  law,  vests  iii  the 
vendee  from  tlie  execution  of  tlie  deed. 

This  bill  was  filed  by  the  complainant  Shields,  praying 
that  fifty  acres  of  land  lying  in  White  county,  (the  equitable 
interest  in  which,  the  bill  alleged,  was  in  defendant  Turi^er,) 
might  be  sold  to  satisfy  a  judgment  obtained  by  compbii^ani 
against  said  Turner. 

The  facts  agreed  on  by  the  parties  were  as  follows:  Do- 
fendant,  Turner,  purchased  the  fifty  acres  of  land  before  u)eii- 
tioned,  fi-om  a  man  by  the  name  of  Warren,  who  executed  a 
deed  for  the  same  to  Turner.     The  deed  was  attested  \>j 

1 


V 

MitrhelJ. 


\ 


2  DECISIONS    IE    THE    SUPREME    COURT 

Nashville,  two   subscribing  witnesses,    but  never  bad  been  proved  and 

December  1886.  °  '^ 


Shields 

▼ 
Mitchell. 


registered. 

In  January  1830,  the  defendant  Mitchell  obtained  a  judg* 
ment  against  Turner.  On  this  judgment  an  execution  issued, 
was  levied  upon  the  said  fifty  acres  of  land,  which  was  sold  by  the 
sheriff  under  and  by  virtue  of  the  judgment  and  execution  in 
April  1880.  At  the  sale,  defendant  Mitchell  became  the 
purchaser. 

The  complainant,  Shields,  also  obtained  judgment  against 
the  said  Turner  in  February  1830,  on  which  an  execution  is- 
sued and  was  returned  by  the  sheriflF,  ^^nulla  boncy^^  where- 
upon, in  August  1830,  this  bill  was  filed  to  subject  the  land  to 
the  payment  of  this  judgment. 

No  fraud  or  collusion  to  prevent  the  deed  f.om  being  reg- 
istered, was  charged  or  proved  upon  any  of  the  parties. 

The  grounds  assumed  in  the  bill  are  that  Turner's  deed 
from  Warren  not  being  proved  or  registered,  he  only  had  an 
equitable  interest  in  the  land;  that  this  equitable  interest  could 
not  be  sold  by  execution  at  law,  that  therefore  the  sale  of  the 
land  under  Mitchell's  judgment  was  void  and  did  not  pass  any 
interest,  either  legal  or  equitable  to  Mitchell,  the  purchaser; 
and^at  Mitchell,  by  the  filing  of  his  bill  in  August*18oO,  ac- 
quired a  lien  on  Turner's  equitable  interest  in  the  land,  to  dis** 
charge  which,  it  ought  to  be  sold.  The  decree  of  the  Chan- 
cellor was  in  favor  of  the  complainant,  from  which  the  de^ 
fendants  appealed  to  this  court. 

fVm.  E.  Anderson^  for  complainant.  1st.  If  there  had 
been  collusion  between  Warren,  Turner  and  Shields,  to  pre- 
vent the  deed  from  being  registered  and  to  vest  Shields  with  the 
title,  the  case  would  be  parallel  in  principle  to  the  case  of 
Fance  vs.  JUf'JVatry,  3  Yer.  171.  In  the  case  of  Vance 
vs.  •WJVairy,  Brown  delivered  the  unregistered  deed  to 
Vance  after  the  execution  sale,  and  he  with  a  knowledge  of  the 
sale  suppressed  the  deed,  and  obtained  a  conveyance  from 
Armstrong  by  the   request  of  Brown,  the  execution  debtor^ 

which  the  court  say,  ''was  a  fraud  upon  M'Nairy. 

Without   questioning  the  correctness   of  the   decision   in 

Vanu  vs.  M'J^airy^  there  is  one  position  taken  in  the  opin- 
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ion,  which  perhaps  was  not  necessary  to  the  support  of  the  de-NA§HvxLL^, 
<;ree  gLven^  and  which  we  think  was  probably  not  sufficiently  — ^^^ — 
considered  on  that  account;  that  is,  ^'that  an  unregistered  deed         v 
passed  the  legal  title  to  the  bargainee."  With  that  deference 
which  we  ever  feel  for  the  opinion  of  this  court,  we  would  ask 
that  this  proposition  be  re-examined. 

Whether  a  legal  title  passes  by  an  unregistered  deed,  is  not 
a  question  identical  with  the  enquiry  whether  such  interest  or 
estate  passes  thereby  as  is  subject  to  execution  sale;  the  neg- 
ative of  the  first  proposition  is  perfectly  consistent  with  the 
affirmative  of  the  latter.  The  statute  of  29  Ch.  II.  c.  3,  § 
10,  which  was  extended  to  the  colonies  by  the  5th  of  Geo.  II. 
subjects  trust  estates  to  execution. 

There  were  two  descriptions  of  trusts  before  and  since  the 
passage  of  this  statute;  one  where  a  trustee  was  seized  in  trust 
to  sell,  to  lease,  or  rent  for  the  use  of  another;  tlie  second 
where  one  is  seized  to  the  use  of  another.  In  the  latter  case, 
the  legal  estate  is  executed,  or  the  possession  transferred  to 
ihe  use,  by  force  of  the  27th  Henry  VIII.  c.  10.  In  the  first 
case  the  trust  can  only  be  executed  in  a  court  of  Chancery. 
Notwithsanding  the  statute  of  Charles  II.  operated  upon  the  * 
trust  which  could  be  executed  in  a  court  of  chancery,  yet  it 
cannot  be  pret^ided,  and  never  has  been  pretended  that  the 
character  of  the  estate  of  the  cestui  que  trust  was  changed 
from  an  equitable  to  a  legal  estate;  this  would  have  been  giving 
the  same  force  and  effect  to  the  statute  of  29th  Charles  II.  as 
that  of  27th  Henry  VIII.  and  obliterating  entirely  the  distinc- 
tion between  uses  and  trusts,  which  it  is  believed  has  never 
been  pretended. 

In  that  description  of  trust  estates  executed  by  the  statute 
of  27th  Henry  VIII.  the  cestui  que  use  was  seised  of  the  legal 
estate,  and  could  maintain  an  ejectment  or  any  other  suit  at  law, 
to  sustain  which,  legal  title  was  necessary;  but  not  so  with  the 
cestui  que  trust,  where  the  use  was  a  technical  trust,  even  after 
the  statute  of  29th  Charles  II. 

But  the  distinction  which  existed  in  England  between  uses 
which  were  executed  by  the  statute  of  27th  Henry  VIII.  and 
trusts  which  it  required  a  court  of  chancery  to  execute,  is  ob- 
literated in  this  country,  so  far  as  regards  the  character  of  the 
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N^»HviLL«,  estate  of  the  cestui  que  use  or  trust,  by  the  act  of  171 6,  c  38, 

§6. 

y  ^^  By  this  act  no  conveyance  shall  be  good  and  available  in 

law  unless  proven  and  registered  &c.,  and  all  deeds  so  done 
and  executed  shall  be  valid  and  pass  estates  in  land  &c .  Here  the 
estate  shall  pass  by  the  deed,  without  regard  to  the  uses  or 
trusts  declared,  and  independent  of  the  source  from  whence 
the  consideration  or  purchase  money  can.e. 

Every  estate  in  this  counuy  held  for  the  use  of  another,  no 
matter  how  pure  and  unmixed  is  the  use  declared  to  the  cestui 
que  use,  is  a  technical  trust  which  can  be  executed  in  a 
court  of  chancery  only;  the  transfer  of  the  legal  estate  can  be 
effected  only  by  the  registration  of  a  deed,  or  the  decree  of  a 
court  of  chancery  vesting  title  by  virtue  of  the  power  given 
them  by  the  act  of  1801,  c  6^  §  48. 

We  therefore  insist  chat  if  it  shall  be  holden  that  an  unreg- 
istered deed  gives  such  interest  to  the  bargainer  as  may  be  sold 
by  execution,  yet  the  purchaser  does  not  obtain  the  legal  title. 

Suppose  the  deed  to  Turner  is  lost  or  destroyed,  and 
Mitchell  had  to  bring  his  ejectment  to  recover  possession,  can 
it  be  pretended  that  he  conld  supply  this  link  in  his  chain  of 
title  by  parol  proof  of  the  execution  of  this  deed;  nor  do  we 
expect  it  would  be  pretended  that  he  could  produce  an  un- 
registered deed  and  read  it  by  proving  its  execution  on  the 
trial. 

2nd.  Taking  it  for  granted  that  Turner  had  an  interest  sub- 
ject to  execution,  yet  Mitchell  the  purchaser  under  execution 
obtained  an  equitable,  not  a  legal  estate;  he  would  have  to 
come  to  a  court  of  equity  to  obtain  the  legal  estate. 

If  a  purchaser  at  execution  sale  be  under  the  necessity  of 
asking  a  court  of  equity  for  its  aid  to  make  ^his  purchase 
available,  he  will  stand  in  the  light  of  one  asking  a  specific 
performance  of  a  contract.  If  the  terms  of  the  purchase  be 
fair  and  equitable,  he  may  obtain  ihe  relief  he  asks;  but  if  they 
be  unconscionable,  the  court  will  feel  itself  as  much  at  liberty 
to  refuse  its  aid  as  they  would  in  a  case  where  the  pur- 
chase was  by  private  contract. 

We  perhaps  might  with  safety  assume  that  it  is  a  settled  rule 
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of  chancery  to  afford  no  aid  to  a  purchaser  at  exccuiion  sale,  Nashvili.k. 
on  whom  there  had  been  no  fraud  committed. 

If  Turner  fraudulently  withheld  his  deed  from  registra- 
tion, Mitchell  might  ask  the  aid  of  the  court  to  compel  him  to 
surrender  it,  that  it  might  be  registered,  but  we  insist  that  that 
relief  would  only  be  granted  to  one  who  had  given  r.n  equitable 
^consideration. 

Turner,  however  is  accused  of  no  fraud,  his  deed  may  be 
lost  or  destroyed  by  accident;  it  is  not  known  where  it  is  or 
why  it  is  not  registered.  The  court  has  not  the  power  to 
^ve  Mitchell  the  relief  of  having  the  deed  produced  and 
registered;  they  have  not  the  power  to  execute  srch  a  decree. 
Turner  is  beyond  the  jurisdiction  of  the  court. 

What  relief  would  the  court  give  Mitchell?  Would  they 
decree  the  title  in  him  upon  his  bill  ?  We  say  that  would  de- 
pend on  two  things,  neither  of  which  he  has  shown;  first,  that 
he  had  given  a  fair  price;  secondly,  that  his  difficulty  was  the 
result  of  a  fraud,  and  not  a  mere  accident,  when  every  body 
concerned  were  innocent  of  any  wrong. 

Viewing  Mitchell  therefore  as  a  purchaser,  he  has  not  made 
a  case  in  this  record  that  would  entitle  him  to  the  aid  of  this 
court  in  consummating  his  purchase  had  he  filed  a  bill  for  that 
purpose. 

Viewing  him  as  a  creditor  of  Turner,  he  is  entitled  to  the 
aid  of  this  court  in  subjecting  this  property  to  the  payment  of 
bis  debt,  and  this  we  grant  him  as  if  he  bad  filed  a  cross  bill 
for  that  purpose;  but  then  we  claim  a  preference  over  him  as 
we  are  first  in  asking  that  aid  of  the  court,  and  this  the  chan- 
cellor allowed  us. 

But,  thirdly,  it  is  contended  by  the  complunants  that  the 
interest  of  Turner  in  the  land,  by  virtue  of  this  unregistered 
deed,  was  not  such  as  is  subject  to  execution  by  the  statute  of 
29th  Charles  II.  The  trusts  embraced  by  that  statute  are 
such  as  are  raised  by  the  instrument  or  conveyance  which 
gives  seisin  to  the  trustee,  and  are  not  such  as  are  raised  by 
covenants  or  agreements  of  one  already  seised. 

To  state  the  idea  more  clearly  by  example.  To  make  a 
trust  estate  in  Turner  of  land  of  which  Warren  is  seised  of 
the  legal  fee,  the  trust  must  be  raised  by  the  grant  or  convey- 
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Nashville,  ance  which  vested   Warren   with   the   legal   seisin;  and   if 

neceniber  1836.  °       . 

Warren  is   vested    first   with   the   leeal   seisin,   he   cannot 

Sfiielda  . 

V  by  any  cuntract,  covenant  or  instrument,  raise  a  trust  upon  his 
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existing  seisin,  upon  which  the  statute  of  Charles  II.  ope- 
rates. This  position  is  so  ably  and  directly  established  by  a 
decision  of  the  late  supreme  court  of  this  State,  that  we  offer 
no  further  argument  but  a  reference  thereto.  See  the  case  of 
SliiUe  vs.  Harder^  1  Yer.  Rep.  1. 

George  S.  Yerger^  for  defendant.  The  question  in  this 
case  is,  whether  land  held  by  virtue  of  an  unregistered  deed, 
is   subject  to  levy  and  sale  by  execution  at  law. 

This  question  depends  upon  the  construction  of  the  act  of 
1715,  c  38.  That  act  requires  all  deeds  and  bills  of  sale  to 
be  proved  and  registered,  or  the  same  shall  not  be  available  in 
law,  &c.  Did  the  legislature  mean  by  this,  that  all  deeds  not 
proved  and  registered  should  be  void  and  of  no  avail  between 
the  parties?  or  did  they  only  mean  that  they  should  be  void 
as  against  creditors  or  subsequent  purchasers?  The  latter  has 
been  considered  in  North  Carolina  and  this  State,  the  true 
construction. 

The  vendor  by  the  execution  of  the  deed  divests  himself 
of  his  legal  estate.  No  interest  whatever  remains  in  him 
whether  the  deed  is  registered  or  not;  the  title  in  fact  passes 
from  him,  and  the  vendee  is  clothed  with  an  inchoate  legal 
title,  made  perfect  by  the  registration  of  the  deed  at  any  dis- 
tance of  time. 

It  is  admitted,  that,  as  to  a  subsequent  purchaser  by  deed, 
if  the  prior  deed  is  not  registered  in  time,  it  is  void,  but  it  is 
perfect  as  between  the  parties. 

When  the  deed  is  registered,  the  legal  title  is  in  the  ven- 
dee from  the  date  ef  the  deed. 

The  above  principles  are  settled  in  this  State  and  North 
Carolina,  and  the  reasoning  of  the  court  in  the  cases  is  be- 
lieved to  be  conclusive,  vide  Vance  vs.  JtPJfairy^  3  Yer. 
Rep:  711  MorrUvs.  Fordj  4Dev.  Rep.  418:  1  Hawks  Rep, 
87.  These  cases  settle  the  point  in  controversy;  they  ex- 
plicitly decide  that  the  bargainee  [of  an  unregistered  deed  has 
a  legal  interest,  which  may  be  sold  by  an  execution  at  law. 


OF    THE    STATE    OE    TENNESSEE. 


I 


I 


buppose,  however,  the   arsumeut  of  the  counsel   on  ihe'^-A^sHvii-LK, 

,  .,         I  ,         ,  -  ,       ,  .  .    Deccinl-cr   1830. 

otoer  side,  that  no  legal  estate  passes  from  the  bargainer  until ; 

Tegistration,  and  that  it  remains  in  hira,  is  corr  cot,  still  it  is  in  v 


L  sisted,.]t  is  such  an  interest  as  may  be  sold  at  law. 

That  part  of  the  statute  of  29th  Charles  II.  which  subjects 
trust  estates  to  execution  at  law,  is  in  force  in  Tennessee. 
Shuie  vs.  Harder^  1  Yerg.  Rep.  1:  Russell  vs.  Stinson^  3 
Hay.  Rep.  4,  5,  6,  7. 

If  the  deed  is  unregistered,  the  bargainer,  if  he  has  any  title  at 
aS,  has  only  a  bare  legal  title;  the  entire  beneficial  interest  is 
in  the  bargainee.  In  such  case  the  bargainer  is  a  mere  trustee, 
he  holds  it  in  trust  for  the  bargainee,  and  the  case  is  literally 
embraced  by  the  statute  of  29th  Charles  II.  vidt  17  John.  Rep. 
351;  1  John.  Ch.  Rep.  62,  57:  18  John.  Rep.  94:  2  Blk. 
Com.  338:  3  Hay.  Rep.  4:  Willis  on  Trustees,  109,  116, 
117,  118. 

Heese,  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  case  submitted  for  the  determination 
of  the  court  is,  whether  the  land  of  one  who  holds  by  an  un- 
registered deed  of  conveyance,  is  liable  to  be  levied  upon  and 
sold  by  an  execution  at  law?  The  affirmative  of  this  question 
was  maintained  and  determined  by  this  court  in  the  case  of 
Vance  vs,  JUP^airy^  3  Yerg.  Rep.  171.  That  case  was  in 
one  form  or  other,  long  before  this  court,  and  received  upon 
full  discussion,  the  deliberate  consideration  of  many  able 
judges.  The  bill  of  JiPMiry  vs.  Vance j  was  filed  in  this 
court,  when  it  was  invested  with  original  chancery  jurisdiction. 
It  was  brought  to  final  hearing  before  judges  Haywood, 
Whyte  and  Emmerson.  They  determined  the  case  in  favor 
of  the  complainant  M'Nairy,  establishing  thereby  the  princi- 
ple, that  land,  held  by  an  unregistered  deed,  is  subject  to  exe- 
cution sale.  A  bill  of  review  was  thereupon  filed  in  the  court 
of  Errors  and  Appeals,  which  afterwards,  under  an  organiza- 
tion of  ihe  court,  of  short  continuance,  was  brought  to  hearing 
before  Judge  Peck,  one  of  the  judges  of  that  court,  sitting  as 
chancellor,  when  he  determined  in  favor  of  the  principle  of 
the  ori^nal  decree,  upon  which,  an  appeal  was  taken  to  the 
courf  of  Errors  and   Appeals,  and,  by  judges   Whyte   and 
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Nasaville,  Green,  the  decree  of  the  chancellor  was  affirmed,  as  reported 

December   I83G.  ,  ^  '  r 

^ in  3  Yerg.  Rep.  171.     Thus  was  the  question  authoritatively 

V  settled  by  the  opinion  of  five  judges,    and    if  we  entertained 

doubts  of  the  correctness  of  that  opinion,  we  ought  to  feel 
much  difficulty  in  giviug  effect  to  those  doubts,  by  overruling 
a  decision,  formed  after  discussion  so  full  and  so  frequent,  and 
sanctioned  and  fortified  by  so  large  an  amount  of  learning  and 
ability.  But  we  do  not  entertain  doubts  of  its  correctness. 
We  think  land,  held  by  an  unregistered  deed  of  conveyance, 
is  liable  to  be  sold  by  execution  at  law,  not  because  the  stat- 
ute of  5th  Geo.  II.  c  7  §  4,  hrs  given  operation  here  to  the 
statute  of  29th  Charles  II.  §  10,  and  subjected  certain  species 
of  trusts  or  equities  in  the  latter  statute  described,  to  the  ac- 
tioa  of  a  Ji,  fa.  (see  1  Yerg.  1,)  but  because  the  vendee,  by 
the  execution  of  a  deed  of  conveyance,  is  vested  with  a  title, 
not  equitable  merely,  but  with  an  inchoate  and  imperfect  legal 
tide  also.  The  vendor,  by  the  execution  of  the  deed,  has  divest- 
ed himself  of  his  legal  estate;  no  title,  legal  or  equitable  re- 
mains in  him;  he  is  seised  of  nothing  for  the  use  of  the  ven- 
dee; he  is  not  a  trustee  for  the  vendee.  The  title  passes  from 
him  and  no  acts  to  give  it  effect  remain  to  be  done  by  him. 
If  the  legal  title  be  not  perfected  in  tlie  vendee,  until  regis- 
tration, it  does  not  remain  in  the  vendor.  Upon  registration, 
the  perfect  and  entire  legal  title  by  relation  and  operation  of 
law,  vests  in  the  vendee  from  the  execution  of  the  deed.  If 
it  be  never  legistered,  it  does  not  revest  in  the  vendor. 

Subsequent  to  the  case  of  Fiinccvs.  JWJ^airy^  the  question 
in  that  case  came  before  the  supreme  court  of  North  Carolina, 
and  their  decision  is  reported  in  the  4th  volume  of  Devereaux 
Reports.  It  is  true  in  1612,  that  State  by  statute  subjected 
equities  to  execution  sale,  but  the  decision  of  the  court  is  not 
based  upon  that  statute. 

The  opinion  of  the  court  was  delivered  by  Judge  Gaston, 
a  most  able  lawyer  and  enlightened  judge.  He  says  ^^that  the 
estate  whxh  the  debtor  held  under  the  unregistered  deed  was 
conveyed  by  the  sheriff's  deed  to  the  plaintiff;  for,  says 
he,  it  was  to  many  purposes  a  legal  interest,  although  the  title 
was  not  legally  completed.  Such  an  interest  it  was  holden  in 
the  case  of  Prince  vs.  Sykez^nA.  Ilesj  (1  Hawk.  87,)  was  li- 


OP    THE    STATE    OF    TENNESSEE.  0 

able  to  seisure  and  sold  under  an  execution  before  our  act  ofNASHviLi^E, 

1812,  which  authorised  the  levying  of  executions  upon  equita ' 

ble  estates.-  The  bargainee  after  the  execution  of  the  deed,  v 


I  and  before  the  registration  has  not  a  mere  equity  in   the  land, 

1  he  has  an  equity  and    an  incomplete  legal   title.     When  the 

registration  takes  effect  he  is  then  perfect 'owner  from  the  time 

'  of  the  execution  of  the  deed.     If  he  dies  before  registration, 

his  wife  is  entitled  to  dower  as  of  a  legal  estate.  If  a  precipe 
be  brought  against  the  bargainee,  and  a  recovery  upon  it  be- 
fore enrolment,  it  is  good,  for  he  was  tenant  of  the  freehold." 
See  also  the  ccse  of  Tolar  vs.  Tolar^  1  Dev.  Eq.  Rep. 
In  the  case  of  Prince  vs.  Sykes  and  Iles^  1  Hawks,  87,  the 
able  counsel  who  argued  that  case,  ilr.  Gaston  for  the  com- 
plainant, and  Mr.  Mordecai  for  the  defendant,  took  the  same 
view  of  this  point.  The  latter  specially  insisting  that  the  ex- 
ecution sale  was  good,  and  that  although  the  deed  of  the  debt- 
or was  unregistered  and  had  been  destroyed,  yet  by  the  sher- 
iff's deed,  complainant  had  been  so  far  vested  with  the  legal 
title  that  he  might  when  sued  at  law,  have  defended  himself  in 
tlie  ejectment  brought  against  him,  and  therefore  ought  not  to 
have  come  into  chancery  for  relief.  This  is  adverted  to,  in 
order  to  show  the  course  of  legal  thinking  among  eminent  law- 
yers in  that  State. 

We  adhere,  for  the  foregoing  reasons,  to  the  authority  of  the 
case  of  Vance  vs.  JV/cJVairi/,  and  those  reasons  we  appre- 
hend, stand  in  no  need  of  the  auxiliary  support,  to  be  drawn 
from  the  consideration  of  the  inconveniences  which  would 
result  to  the  community  by  permitting  and  encouraging  bar- 
gainees to  keep  their  deeds  from  being   registered,   or  to  de- 

\  stroy  them  when  execution  sales  might  become  imminent. 

f  The  decree  of  the  chancellor  will  be  reversed  and  the  bill 

i  be  dismissed  with  costs. 

I  Decree  reversedf 

I  VOL.  10.  2 

I 

\ 
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Nasaville, 
December  1836. 


Miles  Miles  vs,  Kaiglbr,  et  ah 

V 

Kalgler, 

A  prochein  amie  boa  no  legal  right  or  power  to  compound  or  receive  tlie  money  dae 
upon  a  Judgment  recovered  by  Iiim  in  the  name  of  an  infant,  and  a  payment  to  him  of 
■uch  Judgment  is  a  nullity;  particularly  if  (he  payment  is  made  after  the  Judgment 
has  been  enjoined  and  the  cause  hi  depending  in  a  court  of  chancery. 

Query t  Whether  a  payment  of  a  Judgment  or  decree  to  a  guardian  ad  Htem^  is  valid. 

Payment  of  a  Judgment  or  decree  to  the  fatherf'as  guardian  by  nature,  does  not  dis- 
charge the  Judgment  or  decree. 

* 
A  guardian  by  nature  has  only  the  care  and  custody  of  the   infant*s  person;  he  Jias 

no  control  whatever  over  liis  property,  real  or  personal. 

In  this  case  the  Judgment  was  compounded  or  paid  to  an  agent  of  the  proeKtin 
amidi  who  had,  however,  by  letter,  before  the  payment,  revolted  the 'agency.  The 
minors,  in  whose  favor  the  judgment  at  law  was  rendered,  were  distributees  of  the 
prochein  amie^  and  their  distributive  shure  amounted  to  more  than  the  Judgment.  It 
was  held^  that  the  judgment  debtor  should  Lc  Jcfl  to  his  remedy  at  law,  if  any  ha 
had,  against  the  administrator  of  the  proehein.  amie^  and  that  tliis  court  under  the 
eircumstances,  would  not  compel  the  minors  to  lools  to  the  estate  of  their  intestate 
for  payment. 

At  the  January  term,  1829,  of  ibe  Supreme  Court  for  the 
State  of  Tennessee,  sitting  at  Nashville,  Isabella  Kaigler 
and  Wra.  W.  Kaigler,  infants  under  the  age  of  twenty-one 
years,  who  sued  by  their  father,  David  Kaigler,  as  prochien 
amie^  recovered  judgment  against  Thomas  Miles,  (the 
complainant,)  for  the  sura  of  $687  18,  the  payment  of 
which  was  enjoined  by  this  bill  in  chancery,  filed  May  6th, 
1829. 

On  the  24th  of  March,  1829,  David  Kaigler  executed  a 
power  of  attorney  lo  John  B.  Miles,  by  which  he  authorized 
him  to  receive  and  receipt  for  the  amount  of  said  judgment 
from  the  said  Thomas  Miles,  or  from  any  sheriff  who  might 
have  collected  the  same,  and  to  agree,  compromise,  or  com- 
pound said  claim  as  he  might  think  proper.  In  this  power 
of  attorney  David  Kaigler  calls  himself  father  and  guardian 
of  the  said  infants,  Isabella  and  Wm.  W.  Kaigler;  the  proo^ 
shows  that  he  was  their  father,  but  not  their  guardian,  except 
so  far  as  being  their  father  constituted  him  such.  About  the 
last  of  May,  or  first  of  June,  1829,  David  Kaigler  wrote  a 
letter  lo  Robert  M.  Burton,  the  lawyer  who  had  prosecuted 


I 


KalgTer. 
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the  suit  in  favor  of  the  minors  to  a  ludement,  directinc  him,  Nashville, 

J      o  ^  o  'December  1836. 

if  he  had  not  paid  the  money  to  John  B.  Miles,  the  attorney -, 

«      /•  •  Wiles 

m  fact,  not  to  do  so,  and  not  to  acknowledge  his  agency  in  v 

the  transaction.  Sometime  in  July  or  August,  1829,  Bur- 
ton saw  complainant  and  showed  him  the  letter,  and  directed 
him,  if  he  had  not  paid  the  money  to  John  B.  Miles,  not  to 
do  so,  as  the  power  of  attorney  was  thereby  revoked.  On  the 
15thof  Septemher,  complainant,  compounded  or  as  he  alleges, 
paid  the  debt  for  which  the  judgment  had  been  rendered  at  law, 
and  which  had  been  enjoined  by  tliis  bill,  to  John  B.  Miles, 
the  attorney  in  fact,  notwithstanding  the  information  commu- 
nicated to  him  by  Mr.  Burton.  David  Kaigler  refused  to 
ratify  what  had  been  thus  done,  but  died  before  a  final  hear- 
ing of  the  case,  and  by  a  supplemental  bill  his  administrator 
was  made  a  party  thereto,  who  by  his  answer  shows  funds 
distributed  to  Isabella  Kaigler  and  Wm.  W.  Kaigler,  chil- 
dren of  David  Kaigler,  more  than  sufficient  to  cover  the 
amount  of  the  judgment  compromised  as  above  stated. 

Upon  the  above  statement  of  facts,  the  court  below  ren- 
dered a  decree  in  favor  of  complainants,  from  which  the  de- 
fendants appealed  to  this  court. 

R,  J.  MeigSy  for  complainant  in  error.  The  questions 
are:  1,  Can  a  p'oc/iicn  a??«e  compromise  a  judgment  recov- 
at  law  for  an  infant?  2.  Can  he  authorize  another  to  do  it 
in  his  name?  3.  Is  notice  by  a  creditor  to  his  debtor, 
not  to  pay  to  an'attorney  in  fact  of  the  creditor's,  a  revoca- 
tion of  the  attorney's  power? 

1.  A  guardian,  ad  H/em,  may  acknowledge   satisfaction  of 
a  judgment  on  record,   T.  T.  23  Car.  2,    B.  R.,  cited    1 
Chitty's  Bl.  362,  472;  Moore's    Rep.    852,    cited    3  Bac. 
Ab.  617, 

A  prochien  amie  and  guardian  are  often  all  one.  2  Inst. 
259;  Commentary  on  St.  West  1,  c  43,  §  7,  8;  lb.  390; 
Commentary  on  West  2,  c  15.  The  court  will  take  care 
ihsi  a  prochien  amie  be  a  person  of  substance.  1  Atkins,  570; 
and  will  make  him  give  security  for  costs.      1  T.  R.  491. 

The  reason  why  a  prochien  amie  and  guardian  are  said  by 
Lord  Coke,  to  be  often  all  one,  is  manifestly  the  following: 
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Decembw  ^83^6'.  ^^^^  ^"  infant  is  sued,  the  power^of  appointing  a  guardian, 
' — :^^^ — -ad  litem^  belongs  to  the  court,  as  a  mere  incident  of  its  juris- 
^  y  diction  of  the  cause.     1  Thomas'  Co.  Litt.  2S5,  (top  pasre) 

note.  As  the  power  is  an  incident,  there  must  be  a  lis  mota, 
as  an  occasion  of  its  exercise.  Hence  it  is  only  for  defend- 
ants that  the  court  can  appoint  such  a  guardian.  But  the 
court  hive  no  incidental  power  to  appoint  a  guardian  for  an 
infant  ad  litem  movt7}dum.  This  is  the  duty  of  a  general 
guardian.  But  if  he,  himself,  is  to  be  sued,  or  if,  when  an 
infant  has  a  just  cause  of  action  against  a  stranger,  he  neg- 
lects to  right  him,  here  is  a  manifest  defect  of  justice.  To 
remedy  this,  the  two  statutes  of  Westminster,  above  men- 
tioned were- passed,  w-hich,  in  effect  authorises  the  court  to 
appoint  a  guardian  ad  litem  movcndum.  He  is  therefore 
many  times  in  our  books,  sjiys  Coke,  taken  for  guardian,  and 
guardian  for  him,  because  he  is  in  fact  a  guardian,  though 
called  by  another  name,  therefore,  what  a  guardiam  cul 
litem  can  do,  the  guardian  ad  litem  movtndum^  or  pro- 
chien  amie  may  do.  If  a  guardian  ad  litem  may  acknowledge 
satisfaction  on  record  of  a  judgment  recc.vered  in  behalf  of 
the  infant,  so  may  a  prochien  amie.  Now  the  power  of  ac- 
knowledging satisfaction  is  no  other  than  the  power  of  giving 
an  acquittance  or  receipt  of  the  highest  solemnity,  and  in- 
cludes the  power  of  releasing,  compounding,  or  compromis- 
ing the  judgment;  i.  e.  of  receiving  the  money  adjudged,  or 
an  equivalent. 

2.  It  has  been  decided,  that  though  an  infant  cannot  sub- 
mit his  suit  to  arbitration,  his  guardian  or  other  person  may 
submit  for  him,  and  the  person  submitting  shall  be  bound  by 
the  award.  Watson  on  Arbitration,  21,  42.  If  he  may 
do  this,  he  may  appoint  an  arbitrator  of  course.  Now 
John  B.  Miles  was  emjjowered  'Mo  agree,  compound,  and 
compromise' '  this  claim  of  the  infants,  and  so  had  the  power 
of,  arid  was  in  effect  an  arbitrator.  The  principle  that  a 
guardian  may  submit  for  an  infant,  and  bind  himself  that  he 
shall  perform  the  award,  was  established,  in  contradiction  to 
former  determinations,  by  Jlohtrts  vs.  J^ewbvld^  Comb.  318, 
cited  Tomlin's  Law  Die.  Award  II. 
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3.  The    ihird  question  is    settled   'n    the  nojrniivo,   it.   f)  ^'*«"vim.e, 
Term.  Rep.  214,  215.  --, 

4.  But  if  there  is  any  doubt  that   the  infants  are  direr ily  v 
bound  b}  the  acts  of  John  B.   Miles,  acting  as  the  attorney 

in  fact,  or  chosen  arbitrator  of  their  pro c/n"c;?  a?nic,  they  Are  at 
least  bound  by  his  acts,  as  the  agent  of  their  ancestor,  to 
whose  estate  they  have  succeeded  as  heirs  and  distribu- 
tees. 

Whatever  the  plaintiff'  paid  ^o  John  B.  I\Iiles,  as  agent  of 
David  Kaigler,  he  would  have  a  right  to  recover  from  David 
Kaigler,  on  failure  of  the  consideraiion  for  which  it  was 
paid.  Now  if  the  infants  are  entitled  to  their  execution,  not- 
withstanding the  satisfaction  of  the  judgment  through  the 
agency  of  John  B.  Miles,  t'.en  the  consideiation  on  which 
the  plaintiff  paid  him  is  gone,  and  ho  lias  a  right  to  be  res- 
Cored  to  his  money.  But  that  money  is  in  the  hands  of  the 
infants,  as  representatives  of  their  father.  Therefore,  if  they 
insist  on  a  second  payment,  they  ought  to  be  compelled  to 
suffer  the  plaintiff  to  be  substituted  in  their  room  to  their  fa- 
ther's estate,  pro  tanto.  But  this  would  be  attaining  justice 
by  a  circuity  to  which  the  court  will  not  resort. 

Again,  if  the  money  never  came  into  the  hands  of  David 
Kaigler,  but  yet  remains  in  possession  of  John  B.  Miles, 
ihea  the  defendants  must  look  to  him,  because  their  ancestor 
must  have  looked  to  him,  and  they  now  represent  their  an- 
cestor's obligations  and  rights. 

JP.  B.  Fogg  Sf  G  0,  S,  YergcTj  for  defendants.  1.  If 
the  judgment  mentioned  in  the  pleadings  had  been  paid  by 
the  defendant  in  the  manner,  and  under  the  circumstances 
stated  in  tho  bill,  it  was  a  payment  made  to  a  person  not 
authorised  by  law  to  receive  it,  and  cannot  operate  as  a  satis- 
faction of  the  judgment. 

Admitting  that  David  Kaigler  authorised  John  B.  Miles 
to  receive  tlie  money  from  the  defendant,  what  right  had 
David  Kaigler  to  give  such  authority.^  lie  was  not  appoint- 
ed the  guardian  of  his  children;  and  his  authority,  if  he  had 
any,  must  therefore  result  from  the  fact,  that  he  was  tho 
^fitber  of  the  complainants,  and  was  their  prochien  amie  in 
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Nashville,  the  suit  in  which  the  judgment  was  recoveied.     Neither  of 

December  1836.  ,  .  . 

-: these  relations  authorised  him  to  satisfy  the  iudement. 

Miles  ^  .  ,  J  J      o 

V  When  a  judgment  is  recovered  by  a  minor,  it  constitutes 

a  part  of  his  personal  estate.  The  money  due  upon  the 
judgment,  when  collected,  must  be  paid  into  court,  or  paid  to 
the  legally  constituted  guardian  of  the  minor.  And  by  the 
act  of  1762,  c  5,  §  5,  7,  9,  10,  no  person  can  legally  re- 
ceive or  lake  into  possession  the  personal  estate  of  an  infant, 
but  a  testamentary  guardian,  or  a  general  guardian  appointed 
by  the  court. 

Payment  to  the  father  of  an  infant  as  guardian  by  nature, 
or  for  nurture,  is  unauthorised  by  l&w.  The  natural  guar- 
dian, or  guardian  for  nurture  has  only  the  care  and  custody 
of  the  person  of  an  mfant,  not  of  his  property.  Co.  Litt. 
Hargrave's,  note  6G  &  67;  2WendaPs  Rep.  153;  1  Roper 
on  Legacies,  580,  590;  1  John.  Ch.  Rep.  3;  6  John.  Ch. 
Rep.  553,  591. 

So  payment  to  a  guardian,  ad  litcm^  would  not  be  a  satis- 
faction of  the  judgment.  3  Institute,  S61,  390;  3  Bacon 
Ab.  413,  410,  (note;)  2  Croke's  Rep.  640;  3  Blk.  Com. 
427. 

The  power  of  a  prochien  amie  is  limited  to  the  manage- 
ment of  the  cause:  The  Statutes  of  Edward  authorising 
minors  to  sue  by  prochien  amie,  was  not  intended  to  confer 
on  them  the  powers  of  a  general  guardian.  His  authority 
ceases  when  the  judgment  is  rendered.  The  extent  of  his 
power  may  be  seen  from  the  form  of  his  admission  to  prose- 
cute. 2  Archbold's  Practice,  143;  Tidd's  Appendix,  3 
Bacon  Ab.  413,  617,  621. 

If  the  rule  were  not  as  we^  contend,  great  injury  would 
frequently  be -the  consequence  to  the  estates  of  minors.  By 
our  law  and  practice  any  person  may  sue  as  the  next  friend 
of  an  infant.  The  prochien  amie  may  frequently  be  wholly 
irresponsible.  No  security  is  ever  required  of  him,  except 
for  costs,  and  thus,  in  many  cases,  if  the  judgment  is  satis- 
fied by  payment  of  the  money  to  him,  it  would  be  wholly 
lost  to  the  infant. 

The  Court  of  Appeals  of  Kentucky  has  decided  he  has 
no  authority  to  receive  the  money  due  upon  a  judgmci^t  re- 
covered by  an  infant.     2  Plr.  Digest,  301 . 
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2.  If  David  Kaisler  had  the  richt  to  receive  the  money,  5f^**"/^^^f' 

°  .  ^  •'  '  Dccetnljer  1836. 

we  contend  it  never  was  paid  to  him.     The  facts  and  proof 

in  the  cause  show  that  the  whole  transaction  was  in  fact  a  ▼ 

fraud  upon  the  rights  of  these  infant  complainants.  The 
pretended  payment  was  made  to  John  B.  Miles,  who  at  one 
lime  was  authorised  by  power  of  attorney  from  David  Kaig- 
ler  to  receive  it,  but  this  authority  was  revoked,  and  the 
payment  made  by  the  defendant,  with  full  knowledge  of  this 
fact. 

But  it  is  said  the  power  was  under  seal,  and  could  only  be 
revoked  by  an  instrument  under  seal,  and  that  the  letter  in 
this  case  did  not  operate  as  a  revocation.  We  deny  that 
this  is  the  law.  No  inteiest  passed  or  vested  by  the  power. 
It  is  a  bare  power  to  receive  money,  a  bare  authority,  which 
may  (in  whatever  form  given)  be  countermanded.  1  Common 
Law  Rep.  277;  2  Livermore  on  Agency,  308,  309;  I  Yer- 
ger's  Rep.  169;  2  Stark.  Ev.  112,  113,  115.  And  if  it 
were  not  revocable  at  law,  except  by  dee  J,  still  in  equity 
it  would  be  a  fraud  to  pay  to  the  attorney  after  a  verbal  no- 
tice not  to  do  so.  Sugden  on  Powers,  352;  1  Story  on 
Equity,  383.  ' 

3,  No  decree  can  be  rendered  against  Kaigler's  estate, 
unless  he  received  it,  or  authorised  it  to  be  done.  It  was 
paid  to  John  B.  Miles,  who  never  paid  one  dollar  to  Kaig- 
ler  in  his  life  lime,  or  to  his  personal  representatives  since 
his  death.  But  even  if  Kaigler  had  received  it^  the  remedy 
at  law  is  plain  and  unembarrassed,  and  the  rule  is,  if,  in  a 
case  in  equity  a  question  purely  legal  arises,  which  the  court 
might  or  might  not  determine,  the  court  will  dismiss  the  bill. 
Story's  Equity,  89,  91;  5  Yerger's  Rep.  142;  4  Do.  91. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  first  question  for  our  consideration  is,  did  the  pro- 
chien  amie  have  the  legal  power  to  compound  this  debt, 
which  embraces  two  propositions:  1st,  If  the  judgment  had 
remained  at  law,  could  behave  done  so?  2nd,  if  he  could, 
can  he  do  so  after  the  case  is  removed  into  a  Court  of 
Chancery,  without  the  consent  of  the  chancellor?  The  rights 
of  infants  have  at  all  times  been  guarded  with  jealous  care  by 
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iltcmilM83G'.  ^^"''^^  ^^  juslice,  Olid  30  inlerferance  in  any  way  tviih  their 

Miu^s eslales,  except  by  persons    authorised  by   law,  discounte- 

K.^Me'       "onced.      To  such  an  extent  has  this  principle  been  carried, 
tliat  even  a  father,  wlio  is  a  guardian  by  nature  of  his  infant 
child,  has  ouly  the  care  of  his  person,  and  is   not  permitted 
(o  have  any  control  whatever  over  his  property,  real  or  per- 
sonal.    Coke  Lit.  184;  1  Kq.  Ca.  Ab.  30;  3  Rep.  in  Cha. 
IGj;  2  Mass.    Kep.  65;  1   John.  Chan.  Rep.  3;  2  Wend. 
Rep.  153.     So  that  if  he  receive  a  debt  or  legacy,  he  can 
give  no  acquittance  therefor,  and  the  debtor  or  executor  will 
be  responsible  to  tlic  infant  upon  his  arriving  at  full  age,  as 
if  they  had  not  paid  the  father.     The  reason  and  justice  of 
this  rufe  is  obvious,  the   infant  has  not  discretion  to  protect 
his  own  rights;  his  father   may  be   totally  unworthy  of  trust 
and  confidence,  and  ihere  is  no  security  for  his  ultimate  res- 
ponsibility.    Is  there  any  reason  why  this  principle  of  law 
should  not  be  applied  to  a  prochien  amie^  as  well  as  guar- 
dian by.  nature?     None  that  we  can  see,   on  the  contrar}, 
there  are  additional  and  striking  reasons  why  it  should.   The 
father  has  every  motive  of  affection  and  regard  for  his  child, 
to  induce  him  to  attend  honestly  and  faithfully  to  his  interest; 
a  prochien  amie  is,  or  may  be,  a  stranger  to  him  in  feelings, 
governed    by  no   natural  sympathies  in  his  favor,  and  upon 
whom  there  is  no  obligation  for  a  correct  performance  of  his 
trust,  save  his  integiity,  and  the  respect  in  which  he  may 
hold  public  opinion.';  There  is  no  adjudicated  case  produced, 
in  which  it  has  been  determined,  that  a  prochien  amie  has 
any  greater  autliority  over  the  estate  of  the  minor,  whose  in- 
terest he  is  protecting,  than  would  a  guardian  by  nature.     A 
judgment,  when  obtained,  forms  a  part  of  his  estate,  and  if  a 
•    father  will  not  be   permitted  to  receive  it,  because   it  would 
not  be  considered  safe  in  his  hands,  upon  what  principle  can 
the  prochien  amie?     It  is  said  in  argument,  that  aproc/iten 
amie  and  guardian  ad  litem  are  the  same,  and  that  a  guardian 
ad  litem  may  acknowledge  satisfaction  upon  a  record  for  a 
debt  recovered  at  law  for  the  infant;  to  support  which  are 
cited  1  Chitty  Black.  372,  in  note;  and  3  Bacon  Ab.  617, 
note  b.   There  is  some  similarity  between  a  guardian  ctd  litem 
movendum  imd  a  prochien  amic^  but  still  a  guardian  ad  litem 
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and  prochien  atnie  are  not  the  same,  for  it  is  well  settled,  JJ-^'^^'^loL' 

*^  ...     '^•c««Db«'.  1838. 

that  though  an  infant  may  prosecute  a  suit  by  prochien  amie^ jjjj^ 

yet  he  must  always  defend  by  guardian.     But  this  question  ▼ 

is  of  little  importance,  as  we  do  not  think  that  the  authorities 
referred  to,  support  the  position  that  a  guardian  ad  litem  may 
receive  the  money  recovered  on  a  judgment  in  favor  of  his 
ward.  The  position,  as  above  stated,  from  1  Blackstone  is, 
that  he  may  acknowledge  satisfaction  of  record,  but  it  does  not 
necessarily  follow  that  he  is  to  receive  the  rroney.  We  ap- 
prehend that  in  England,  uppn  the  payment  of  a  judgment, 
a  satisfaction  is  always  entered  of  record,  and  this  must  be 
done  by  the  person  having  power  to  make  it,  which  in  the 
case  of  infants  must  be  the  prochien  ainte,  or  guardian  ad 
Ktem^  but  surely,  if  he  were  permitted  to  receive  the  money 
and  enter  the  satisfaction,  he  would  not  be  permitted  to  carry 
it  out  of  court,  and  why?  because,  as  soon  as  the  judgment  is. 
satis&ed,  bis  connection  with  the  infant  ceases  entirely,  his 
office  has  been  performed,  and  for  what  purpose  shall  he  take 
the  money. 

The  case  from  Moore,  52,  referred  to  in  3  Bacon,  617, 
says  a  guardian  was  ordered  to  acknowledge  satisfaction  for 
so  much  as  be  received  upon  a  judgment.  So  far  as  the 
court  can  see,  this  is  the  case  of  a  general  guardian,  who 
has  the  care  and  control  of  his  ward^s  estate,  and  the  right  to 
receive  and  receipt  for  debts  and  judgments.  We  therefore 
think  there  is  no  authority  for  saying,  that  in  England  a  pro- 
chien umie  may  receive  and  take  out  of  court  the  judgment 
debt  of  a  minor,  but  if  it  were  so  there,  we  would  not  hesi- 
tate in  refusing  to  be  governed  by  a  similar  principle. 

In  England,  a  prochien  amie  is  appointed  by  the  court,  and 
be  must  be  a  man  of  character  and  substance;  but  here,  any  per- 
son who  chooses,  can  act  as  such,  no  matter  what  his  means 
and  standing  may  be,  provided  he  can  give  security  for  cost. 
We  do  not  mean  to  say,  that  this  has  been  settled  by  judicial 
determination,  but  by  a  practice  so  long  pursued  and  ac- 
quiesced in,  Us  to  render  it  impossible  to  alter  it,  but  by  leg- 
islative enactment. 

We  have  examined  this  question,  as  if  the  prochien  amie 
bad  really  received  payment  of  the  judgment,  when  nothing 
VOL.   10.  3 
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Dete'rablMfse.  ^^  ^^^'^^^^  from  the  truth.     It  is  true  it  is  called  a  payment, 

' — Mii^i ^°^  although  it  is  no  where  stated  what  and  how  much  waa 

v..        paid,  yet  we  ascertain  from  the  proof  that  a  horse  formed 

Kaigler.  t_  r      i  »• 

part  thereof;  then  this  was  compounding  the  judgment,  and 
we  apprehend  that  thfe  is  the  first  time  that  it  was  every  seri- 
ously contended  that  a  prochien  amie  had  the  power  to  com- 
pound the  claim  of  the  minor,  whose  rights  he  was  enforc- 
ing. 

But  supposing  all  this  was  not  so,  that  a  prochien  amie^s 
power  over  a  judgment  continues  till  it  is  satisfied,  and  that 
he  has  the'  right  to  receive  and  enter  satisfaction,  what 
becomes  of  this  power,  when  the  person  against  whom  the 
judgment  at  law  has  been  obtained,  carries  the  matter  in  con- 
troversy into  a  Court  of  Chancery?  Does  the  prochien 
amie  go  with  it?  We  apprehend  not.  He  has  no  interest 
in  the  judgment.  No  decree  can  be  made  against  him  and 
he  cannot  defend  the  minors,  but  the  court  appoints  them  a 
guardian  ad  litem;  can  it  be  possible  then  that  he  can  dorny 
thing  thereafter,  by  which  their  rights  are  to  be  effected.^ 
Surely  not.  In  England,  before  the  judgment  could  be  en- 
joined, the  money  had  to  be  paid  into  court.  No  chancellor 
would  permit  the  prochien  amie^  who  has  prosecuted  the 
suit  at  law,  to  withdraw  the  funds  from  court,  but  would  di- 
rect the  clerk  and  master,  upon  a  determination  of  the  matter 
in  controversy  in  favor  of  the  infant,  to  vest  it  for  his  inter- 
est, if  he  had  no  general  guardian  to  whom  it  could  be  paid. 
In  this  country,  upon  a  judgment  being  enjoined,  instead  of 
requiring  the  money  to  be  paid  into  court,  bond  and  security 
is  taken  for  the  performance  of  the  decree;  but  this  does  not 
change  the  practice  of  the  court;  the  money  upon  being  col- 
lected will  still,  in  the  absence  of  a  guardian,  be  loaned  at 
interest  for  the  beupfit  of  the  minor,  under  the  superintend- 
ing care  and  control  of  the  court.  It  then  follows,  that  the 
attempt  made  in  this  case  by  the  prochien  amie  to  compound 
and  settle  the  matter  in  controversy,  between  the  complain- 
ant and  the  infant  defendants,  can  in  no  way  effect  their 
rights. 

The   second  question  for  consideration   is,  whether,  inas- 
much, as  the  defendants,  Isabella  Kaigler  and  Wni.  W.  Kaig- 
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lerr  are   distributees  of  the  prochien  amie.  David    Kaicler,  Nashville, 

J  ,,.  *.  ,  ri-i--   ^December,  1836, 

deceased,  and,  as  it  appears  irora  the  answer  of  his  adminis 

trator,  that  a  sufficient  amount  of  his  effects  have    been  dis-  ▼ 

tributed  to  them  to  cover  the  amount  of  the  judgment  com- 
pounded with  tlie  complainant,  they  are  not  bound  to  submit 
to  the  act  of  the  prochien  amie,  compounding  the  debt,  and 
look  for  a  payment  thereof  to  his  estate.  This  involves  the 
power  of  the  court  to  decree  a  satisfaction  in  favor  of  infant 
defendants  against  the  administrator  of  David  Kaigler,  and 
the  fairness  of  the  transaction  by  which  the  judgment  was 
compounded  between  the  complainant,  Thomas  Miles,  and 
John  B.  Miles,  the  attorney  in  fact.  Whether  the  court  has 
the  power  to  give  the  decree  asked  against  the  administrator, 
we  do  not  think  it  necessary  to  determine,  as  we  are  satisfied 
that  the  fairness  of  the  settlement  is  more  than  questionable. 
Thomas  Miles  had  shown  no  disposition  whatever  to  pay  the 
demand;  he  was  particularly  defending  himself  against  it;  he 
bad  not  even  shown  a  disposition  to  make  any  arrangement 
whatever  about  the  controversy,  until  John  B.  Miles  comes 
forward  with  a  power  of  attorney,  authorising  him  to  com- 
pound and  compromise  the  same;  but  when  that  takes  place, 
we  find  a  great  anxiety  on  his  part  to  put  an  end  to  the  suit 
by  settlement  with  the  attorney.  To  such  an  extent  is  this 
carried,  that  he  proceeds  to  do  so,  notwithstanding  he  is  in- 
formed that  David  Kaigler  had  written  a  letter  to  the  attorney 
at  law,  who  was  prosecuting  the  claim  against  him,  not  to  pay 
the  money,  if  recovered,  to  John  B.  Miles,  or  acknowledge 
bis  agency  in  the  transaction,  which  letter  was  shown  to  him, 
and  which  he  was  informed  was  a  revocation  of  the  power 
of  attorney.  Why  all  this,  unless  he  expected  to  make  a 
favorable  compromise?  Again,  why  not  inform  us  what  was 
paid,  and  how  much?  Complainant,  in  his  amended  bill,  does 
not  state,  nor  does  John  B.  Miles,  in  his  deposition  state 
ihe  amount — suspicious  circumstances.  So,  though  we  do 
not  say  there  is  proof  sufficient  to  authorise  us  !o  determine 
that  the  settlement  was  fraudulently  made,  yet  we  do  say, 
that  it  is  of  so  doubtful  a  character,  that  a  Court  of  Chan- 
cery ought  not  to  establish  rights  under  it,  and  that  the  com- 
plainant,  if  he    have  any  recourse  against  the  administrator 
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S^''M*''i''*ii  ^^  David  Kaigler^  deceased,  or  the  attorney  in  fact,  John 
' B.  Miles,  ought  to  be  left  to  pursue  it  at  law.     This  we  the 

WJlliami.  . 

▼  more  readily  do,  because  the  debt  was   compounded,  not 

paid;  and  if  the  complainant  be  entitled  to  remuneration 
therefor,  it  should  be  only  for  the  amount  he  actually  advan- 
ced, which  is  unliquidated,  and  cannot  be  ascertained  by  a 
reference  to  the  clerk  and  master,  without  taking  much  more 
proof,  and  which  when  takeii  very  possibly  might  satis'j'  the 
court  of  the  iniquity  of  the  transaction,  and  besides,  all  the 
questions  arising  out  of  the  compromise  can  bo  better  settled 
by  a  jury  than  a  Court  of  Chancery. 

We  therefore  reverse  the  decree  of  the  court  below,  and 
dismiss  the  bill  without  prejudice  as  to  any  right  the  com- 
plainant may  have  at  law,  arising  out  of  this  transaction, 
against  either  the  administrator  of  David  Kaigler,  or  John 
B.  Miles, 

Decree  reversed. 


Williams  vs^  Williams. 


Testator  deviced  ai  follows:— >»!  give  .ind  lequeatli  to  James  VVilHama,  son  of  Bam 
all  the  land  tliat  I  possess  not  otherwise  disposed  of  by  this  will.  I  also  bequeath  to 
him  Big  Sam  and  his  wife  and  and  all  their  children:  also  Fat  and^his  wife  and  their  two 
youngest  children.  I  also  give  him  all  my  slock  of  all  kinds,  household  and  kitchen  furni- 
ture, with  all  my  notes nnd  crcounts,  wiih  my  stills,  whiskey,  and  every  thing  else  not 
otherwise  disposed  of,**  Jcc.  Held,  that  the  residuary  clause  was  not  restrained  to  ar- 
ticles ejusdemfeneris,  with  those  immediately  preceding  It,  hut  pcssod  all  the  rcfridua 
of  the  testator's  estate,  including  slaves  no'.  I'oqueatl.ed, 


This  is  a  bill  filed  by  an  executor  against  his  co-executor, 
seeking  the  construction  of  the  will  of  their  testator,  and  to 
have  the  trusts  of  ihe  will  declared.  The  will  is  in  these 
words:  "In  the  name  of  God,  Amen,  being  in  low  state  of 
health,  but  in  soundness  of  mind,  and  knowing  the  certainty  of 
death,  and  the  uncertainty  of  life,  I  make  this  my  last  will 
and  testament. 

^^ Hem  first. — 1  give  and  bequeath  to  my  nephew,  James 
Williams,  commonly  called  Long  Jim,  one  negro  man,  called 
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Little  Sam,  and  his  wife  and  their  four  children,  and  their  l^^""^**:"* 
increase  forever.  — :— 

%  Williauit 

^^Item   second, — T   give   and    bequeath   to    my    nephew,  ▼ 

Ephraim  Williams,  one  negro  boy,  ramed  Jacob,    and  a  girl 
named  Polly,  and  their  increase  forever. 

*'/(em  third. — I  give  and  bequeath  to  my  niece,  Sally  Wil- 
son, one  negro  girl,  named  Crese,  and  to  the  heirs  of  her 
body  forever. 

^*' Item  fourth, — I  give  and  bequeath  to  my  nephew,  John 
Williams,  son  of  Sam,  that  part  of  my  tract  of  land  lying  on 
the  east  side  of  the  branch  that  runs  by  my  horse  mill,  so  as 
to  include  all  on  that  side  that  was  in  my  first  purchase.  I 
also  give  and  bequeath  to  him  one  negro  woman,  called 
Black  Judy,  and  her  increase  forever. 

^^  Item  ffth. — I  give  ami  bequeath  to  my  nephew,  Henry 
Williams,  son  of  iS'am,  one  negro  man,  named  Simon,  and 
to  his  heirs  forever. 

"I(cm«ar/A. — I  give  and  bequeath  to  nephew,  Thomas 
Williams,  son  of  Sam,  one  negro  man,  named  Willis,  and  to 
his  heirs  for  ever. 

*' A^^m  seventh. — I  give  and  bequeath  to  my  niece,  Peggy 
Williams,  daughter  of  Sam,  four  hundred  dollars. 

"//em  eighth. — I  give  and  bequeath  to  William  Roberson, 
son  of  Nancy,  daughter  of  Samuel  Williams.* 

"//em  ninth. — I  give  and  bequeath  to  Jeremiah  H.  Shel- 
burne,  five  hundred  dollars. 

"//em  tenth, — I  give  and  bequeath  to  James  Williams, 
son  of  Sam,  all  the  land  I  possess,  not  otherwise  disposed 
of  by  this  will.  I  also  give  and  bequeath  to  him  Big  Sam 
and  his  wife,  and  all  their  children,  also  Pat  and  his  wife,  and 
their  two  youngest  children;  also  give  him  all  my  stock  of  all 
kinds,  household  and  kitchen  furniture,  with  all  my  notes  and 
accounts,  with  my  stills,  whiskey,  and  every  thing  else  not 
otherwise  disposed  of,  by  his  paying  Peggy  the  four  hundred 
dollars  that  I  liLve  given  her  in  this  will,  in  twelve  months, 
and  by  paying  Jeremiah  H.  Shelburne  the  five  hundred  dol- 
lars that  I  have  left  him  in  this  will  in  two  years;  also  by 


*  No  legacy  is  mentioned  in  this  item, 
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Nashville,  paying  William  "Robinson   the    four  hundred  dollars  that  I 

December,  1336.  ,  .       * 

— ^y„„^^^^ — have  given  him  in  this  will  in  three  years;  also  all  my  just 
V  debts  he  is  to  pay.     It  is  my  will  that  James  Williams,  call- 

ed  Long  Jim,  and  James  Williams,  called  Bald  Jim,  exe- 
cute this  my  will.  Given  under  my  hand  and  seal  this  28th 
day  of  November,  1825. 

The  complainant,  who  filed  the  bill  in  behalf  of  himself 
and  the  next  of  kin,  is  the  legatee  in  the  first  item,  and  is 
James  Williams,  commonly  called  Long  Jim.  The  princi- 
pal defendant  is  James  Williams,  called  Bald  Jim,  and  the 
devisee  and  legatee  in  the  tenth  item. 

It  appears  from  the  pleadings  and  proof  in  the  cause,  that 
James  Williams,  the  testator,  at  the  time  he  made  his  will, 
(28th  Nov.  1835,)  was  an  old  man  of  sixty  years  of  age,  or 
upwards,  with  little  or  no  education,  and  had  never  been 
married;  that  he  had  seven  or  eight  brothers  and  sisters,  all, 
or  nearly  all  of  whom  w^ere  dead,  leaving  a  numerous  off- 
spring, scattered  over  the  western  country.  That  he  resided 
on  a  farm  which  he  owned  and  carried  oo,  possessed  many 
slaves  and  much  other  personal  property,  all  of  considerable  va- 
lue. It  also  appears  that  James  Williams,  the  defendant,  his 
nephew,  lived  with  him  and  managed  his  business  at  the  time  the 
will  was  made,  and  had  done  so  for  twelve  or  fifteen  years 
previously,  and  continued  to  do  so  until  his  death,  which  took 
place  in  1832.  The  testator  died  possessed  of  the  same 
lands  and  also  the  same  slaves,  mentioned  in  the  will,  toge- 
ther with  others  which  were  subsequently  acquired  by  him. 

The  chancellor  decreed,  that  the  slave  property  acquired 
subsequently  to  the  making  of  the  will,  and  before  the  death 
of  the  testator,  did  not  pass  by  the  general  words  used  in 
the  tenth  item  of  the  will.  From  this  decree  the  defendant 
James  Williams,  prosecuted  an  appeal  to  this  court. 

Geo.  S.  Yergcr  ^  Richard  Andrews  for  complainants, 
contended,  1st.  That  the  general  words  used  by  the  testa- 
tor in  the  tenth  item  did  not,  in  the  connexion  they  were  used, 
pass  slaves  subsequently  acquired;  that  it  was  well  settled, 
that  general  words  in  a  will  may  be  restrained  in  cases, 
where,  from  the  whole  will  taken  together  it  is  apparent  they 
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were  not  used  in  the  laree  and  comprehensive  sense  claimed  ^^•"^»*'**«t 
lor  them.     2  vVilliams  on  Executors,  711. 

2.  That  in  this  case  the  general  words  in  the  residuary 
clause  must  be  confined  to  articles  ejusdem  generis,  with  those 
immediately  preceding  them  in  the  same  sentence;  that  the 
rule  deducible  from  all  the  cases  seemed  to  be,  that  if  a  spe- 
cific bequest  of  a  particular  kind  of  property  (h'mited  in  num- 
ber or  amount)  is  given  to  a  particular  legatee,  and  in  a  sub- 
sequent part  of  the  will,  other  articles  of  property,  differing 
ID  kind  are  given  to  the  same  legatee,  followed  by  a  general 
bequest  of  the  residue  of  his  effects  or  property;  the  general 
bequest  must  be  confined  to  articles  of  property  ejvsdem  gen- 
eris with  those  preceding  it,  and  it  will  not  carry  properly 
of  the  kind  specifically  given  in  a  previous  part  of  the  will, 
because  the  testator  is  supposed  to  have  given  all  he  intended 
of  that  kind  of  property  to  the  legatee.  They  cited  Roberts  vs. 
Kuffin^  2  Atkins,  112;  Trafford  \3.  Ferriage^  1  Eq.  Cases 
Ah.  201  y  Timeteell  vs.  Perkins,  2  Atkins,  103;  Boon  vs. 
Comforlh,  2  Vesey,  Sen.  280;  Ravtflings  vs.  Jennings,  J  3 
Vesey,  39;  &ution  vs.  Sharpe,  I  Russell's  Rep.  146;  Col- 
lier vs.  Squire,  3  Con.  Ch.  Rep.  485,  Tucker  vs.  Clishy, 
12  Pickering's  Rep.  22;  Peay  8f  PickUvs.  Barber,  i  HiU's 
Ch.  Rep.  97. 

W.  E,  Anderson  Sf  John  Marshall,  for  defendant,  James 
Wilh'ams,  insisted,  that  the  general  words  used  by  the  tes- 
tator, in  the  residuary  clause,  were  intended  by  him  to  carry 
the  whole  of  his  property  of  every  kind  and  description.  It 
was  his  intention  to  make  the  defendant,  James  Williams, 
his  residuary  legatee.  He  had  disposed  of  such  of  his  pro- 
perty specifically  to  such  of  his  relatives  as  he  intended 
should  be  objects  of  his  bounty;  that  such  was  his  intention, 
was  manifest  from  the  fact,  that  first,  he  says  in  the  first  part 
of  his  will,  he  jntends  to  dispose  of  all  his  property,  and 
second,  he  imposes  a  charge  upon  the  residuary  legatee;  he 
compels  him  to  pay  his  debts  and  some  of  the  moneyed  leg- 
acies. 

This  is  not  a  case  where  general  words  in  a  will,  will  be 
restrained  to  articles  ejusdem  generis.     This   rule  of  inter- 
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Naihville,  pretation  (if  it  be  a  sealed  rule)  is  not  applicable  to  residua- 

— -— ry  bequests.     A  strict  analysis  of  the  cases  will  show,  that 

▼  no  case  ever  has  i;one  so  far  as  to  declare  that  words  so  gen- 

eral and  comprehensive  as  these,  when  used  in  a  residurry 
clause  have  been  restrained  to  articles  ejusdem  generis.  The 
counsel  cited  and  commented  on  the  following  cases,  Cook 
vs.  Oakley,  3  P.  Wms.  302;  Trafford  vs.  Berriage,  1  Eq. 
Cases  Ab.  201;  Woolcomb  vs.  Woolcomb,  3  P.  Wms.  112; 
Boon  vs.  Cornforth,  2  Vesey,  Sen.  280;  Critchloto  vs. 
Syms,  3  Atkins,  61;  Roberts  vs.  Kuffin,  2  Atkins,  112; 
Cavendish  vs.  Cavendish,  1  Brown's  Chan.  Rep.  467; 
Porter  vs.  Tufney.  3  Vesey  Rep.  311;  Wild  vs.  Holly- 
maj/n,  6  Vesey,  811;  Rawlings  vs.  Jennings,  13  Vesey, 
Jr.,  39;  Flemming  vs.  Brook,  1  Sch.  &  Lefoy,  318;  Hot- 
ham  vs.  Sutton,  15  Vesey,  320;  Campbell  vs.  Prescott, 
15  Vesey,  502;  Mitchell  vs.  Mitchell,  5  Madd.  Rep.  49; 
Heam  vs  Wigginton,  6  Maddox,  82;  Stuart  vs.  Earl  of 
Bute,  3  Vesey,  212;  Jones  vs.  Lord  Loften,  4  Vesey, 
166;  2  Jacob  &  Walker,  399;  2  Wms.  on  Ex.  711;  1 
Roper  on  Legacies,  198. 

Reese,  J.,  delivered  the  opinion  of  the  court. 

We  are  called  upon  to  give  a  construction  to  the  will  of 
James  Williams,  which  is  annexed  to  the  bill  of  complain- 
ant. The  will  itself  manifests,  that  the  testator  was  possessed 
of  a  considerable  real  and  personal  estate,  consisting  of  lands, 
negroes,  stock,  &c.  The  question  arises  upon  the  tenth  item 
in  the  instrument.  The  items  from  the  first  to  the  sixth  in- 
clusive, give  to  that  number  of  testator's  relations  specific  leg- 
acies of  negroes,  with  an  additional  devise,  in  one  instance, 
of  a  tract  of  land.  The  seventh,  eighth  and  ninth  items  give 
money  legacies,  amounting  in  the  aggregate  to  thirteen  hun- 
dred dollars.  The  tenth  and  last  item  of  the  will  is  as  fol- 
lows: "I  give  and  bequeath  to  James  Williams,  son  of  Sam, 
all  the  land  that  T  possess,  not  otherwise  disposed  of  by  this 
will.  I  also  give  and  bequeath  to  him  Big  Sam  and  his  wife, 
and  all  their  children;  also  Pat  and  his  wife  and  their  two 
youngest  children;  also  I  give  him  all  my  stock  of  all  kinds, 
household  and  kitchen  furniture,  with  ail  my  notes  and  ac- 
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,  counts,  with  my  stills,  whiskey  and  every  thing  else  not  other-  Jf^""^"*^** 

r  wise  disposed  of,  by  his   paying  Peggy,    (meaning  Peggy  — ^jjj,;;^- 

r  Williams,)  the  four  hundred  dollars  that  I  have  given  her  in      _^  y 

this  will,  in   twelve  months,  and  by    paying    Jeremiah   H. 
[  Shelburne  the  five  hundred  dollars  that  I  have  left  him  in 

,  this  will,  in  two  years;  also,  by  paying  William   Robinson 

L  the  four  hundred  dollars  that  I  have  given  him  in  this  will  in 

*  three  years;  also,  all  my  just  debts  he  is  to  pay;"  and  be 

then  appointed  him  and  the  complainant  his  executors. 

At  the  date  of  the  will  the  testator  possessed  a  negro  slave 
Judy,  and  her  child,  not  specifically  bequeathed,  and  before  his 
iieath,  there  were  other  slaves  born,  and  some  purchased,  as 
I  was  likewise  purchased  a  small  piece  of  land.     The  latter  it 

is  on  all  hands  admitted  does  not  pass  by  the  devises  of  the 
:  will.    The  only  question  therefore  is,  whether  the  tenth  item 

of  the  will  which  specifically  enumerates  and  gives  to  the  defen- 
dant so  large  a  portion  of  the  real  and  personal  estate  of  the 
testator,  constitutes  him  also  residuary  legatee?  It  is  a  princi- 
ple sanctioned  alike  by  reason  and  by  authority,  that  when 
one  engages  in  an  act  so  solemn  and  important  as  the  execu- 
I  tion  and  publication  of  a  last  will  and  testament,  he  is  not  to 

^  be  presumed  as  intending,  with  reference  to  any  portion  of  his 

property,  to  die  intestate.  Again,  it  is  well  settled,  that  in 
the  construction  of  last  wills  and  testaments,  the  scope  and 
import  of  the  entire  instrument  are  to  be  considered  for  the 
purpose  of  discovering  the  intention  of  the  testator,  and  that 
such  intention,  when  discovered,  is  of  paramount  and  con- 
trolling influence.  This  will,  then,  consisting  of  ten  items, 
<]bposes  in  the  first  nine  of  a  considerable  share  of  testator's 
estate  to  nine  persons,  who  seem  to  have  been  all  of  them, 
^  and  in  no  very  unequal  degree,  the  secondary  objects  of  his 

brunty.  In  the  tenth  and  last  item  of  his  will,  he  for  the 
first  time  mentions  the  defendant,  who  seems  to  be  the  chief 
object  of  his  bounty.  To  him  he  gives  al!  his  land,  not 
otherwise  disposed  of  by  the  will,  the  negroes  named,  all  his 
stock  of  all  kinds,  bis  household  and  kitchen  furniture,  all  his 
I  notes  and  accounts,  his  stills,  his  whiskey,   and  every  thing 

^  else  not  otherwise  disposed  of,  on  the  condition  of  his  pay- 
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SeiSiIr'^aw* '°8  in  the  time  specified;  all  the  pecuoiary  legacies  of  the  will 

-— -— -and  air  the  just  dehts  of  the  testator. 

▼  That  the  defendant  is  by  the  above  item  constittited  residu- 

ary legatee  is  manifest.  This  is  the  last  item  of  the  will. 
The  defendant  is  unquestionably,  by  the  ^first  words  of  the 
item,  constituted  residuary  devisee  of  the  real  estate.  Words 
of  enlargement  and  accumulation  are  frequently  used,  as  if 
to  show  the  extent  of  testator's  bounty,  as  all  the  land,  ^'all 
their  children,"  ^^all  my  stock  of  all  kinds,  all  my  notes  and 
accounts,"  **every  thing  else  not  otherwise  disposed  of."  &c. 
That  the  last  words,  ''not  otherwise  disposed  of,"  mean,  not 
otherwise  disposed  of  by  the  will,  is  shown  by  the  same 
words  in  the  same  item,  applied  to  land  expressly  in  that 
sense;'  again,  that  all  the  pecuniary  legacies  and  all  the  debt? 
are  charged  upon  property  described  in  this  item,  seems  to 
be  founded  upon  its  residuary,  rather  than  upon  its  specific 
character.  And  lastly,  the-words  *'every  thing  else  not  other- 
wise disposed  of,"  are  clear  and  appropriate,  for  the  purpose 
of  creating  a  r^siduum^ 

But  it  has  been  strenuously  and  elaborately  argued, 
that  a  rule  for  the  exposition  of  wills,  applicable  to  this 
item,  has  beeq  adopted  and  enforced  by  Courts  of  Chan* 
.  eery,  called  somewhat  quaintly  the  rule  of  ejusdem  generis, 
•  and  that  that  rule  will  have  the  effect  to  limit  and  restrict  the 
general  words,  "every  thing  else  not  otherwise  disposed  of' 
to  things  of  the  hke  nature  and  description  with  the  antecer 
dent  particulars,  whiskey,  stills,  accounts,  notes,  iurniture, 
stock,  &c.  If  It  be  intended  to  assert  that  Courts  of  Chan- 
cery have  adopted  and  enforced  a  rule  of  artificial  and  arbi- 
trary construction,  or  a  rule  of  legal  intention,  controlling  and 
countervailing,  when  necessary,  the  actual  intention  of  the 
testator,  to  be  gathered  from  the  context,  and  scope,  and 
frame  of  the  will,  then  we  have  no  hesitation  in  asserting, 
that  a  carefiil  examination  of  all  the  cases  relied  on  for  its  es- 
tablishment, will  demonstrate  that  no  such  rule  in  fact  exists. 
The  great  rule  in  the  construction  of  wills,  to  which  this  one 
of  ejusdem  generis  and  all  others,  except  those  founded  upon 
public  policy,  are  not  only  subordinate,  but  ancillary,  is,  that 
the  i  Uention  of  thetestator,  to  be  ascertained  from  the  pari 
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licolar  words  used,  from  the  context  and  from  the  general  Naiutillx, 

^  Deetmbsr  1S38 

scope  and  purpose  of  tbe  instrument,  is  to  prevail  and  bave- 
efieet.  lo  an  enumeration  of  particulars,  general  and  com- 
prehensive terms  are  sometimes  used,  in  tbe  construction  of 
which,  reason  and  good  sense  require  that  if  you  would  not 
violate  the  intention  of  the  writer,  their  meaning  must  be 
restricted  to  things  of  a  like  nature  and  description,  with  the 
particulars  among  which  they  Pre  found.  This  is  a  rule  of 
intention,  and  it  readily  yields  where  tbe  circumstances  show 
that  a  reliance  upon  it  would  defeat,  rather  than  effectuate 
die  intention.  A  reference  to  some  cases  in  which  the  hjle 
has  been  spoken  of  will  establish  the  correcmess  of  this 
remade.  The  case  of  Trajjord  vs.  Btrriage^  1  £q.  Cases 
Ab.  201,  pi,  14,  was,  ^Hbat  A.  bequeated  to  his  niece  alibis 
goods,  chattels,  household  stuff,  furniture,  and  other  tbiggs 
which  were  then,  or  should  be,  in  his  house  at  the  time  of 
hk  deadi."  Some  time  after  A.  died^  leaving  iibout  £265 
in  ready  mooey  in  the  house,  imd  it  was  decided,  that  this 
ready  money  did  not  pass,  for  by  the  Words  ^'other  things,^' 
should  be  intended  things  of  the  like  nature  and  species 
before  mentioned.  * 

Thete  was  no  question  here,  whether  the  niece  were  a 
general  residuary  legatee;  her  interest  was  to  be  limited  by 
dke  locality,  goods,  chattels,  stuff,  furniture,  things  in  the 
bouse.  Money  is  not  likely  to  be  described  by  its  locate, 
but  by  its  amount;  and  besides,  tbe  amount,  with  reference 
to  tbe  value  of  other  things  in  the  bouse,  may  have  K^een 
such  as  to  make  it  impossible  to  believe  that  if  intended  to 
hare  been  given  it  would  not  have  been  given  bo  nomine. 

The  case  in  the  Precedents  in  Chancery,  8,  was  this; 
*'B.  bequeathed  to  his  wife  X1200  in  money  and  all  the  goods 
and  chattels,  plate,  jewels,  and  household  stuffs,  and  slock 
iqion  the  ground  in  and  (belonging  to  his  house  in  N.,  in 
which  ;house  there  was  X400  in  money.  The  question  was, 
whether  this^  last  money  passed  to  the  wife  under  the  above 
words,  and  it  was  decided  that  it  should  not;  for  X400  was  a 
considerable  sum  of  money,  of  which  tbe  testator  could  not 
be  supposed  to  be  ignoxant,  and  that  had  be  intended  that 
tbe  money  should  have  passed,  he  would  not  have  connected 
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StTmblr' m"'. '^  ^'*  ^^«  g«n®^»' w^^^  "all  his  goods  and  chattels,"  bul 
^  wuiunifl  ^^  ^^^  w^"*^  have  given  to  his  wife  jei600  instead  of  £1200. 
wiiHaiDi  "^h®  ^^^^  ^^  Woolcomb  vs.  Woolcanib^  3  Peere  Williams, 
111,  is,  that  ^^one  devised  to  his  wife  all  his  household 
goods  and  other  goods,  plate  and  stock,  within  doors  and 
without,  and  bequeated  the  residue  of  his  personal  estate  to 
J.  S.  The  question  was,  whether  testator's  ready  inonej, 
cash  and  bonds  would  pass  to  the  wife  by  these  words?  It 
was  contended,  that  the  w^prds,  ^ 'other  goods,"  were  suffici^ 
ent  to  pass  the  whole  personal  estate.  To  which  it  was  an^ 
swered,  that  if  the  words,  *'other  goods,"  were  taken  in  so 
large  a  sense,  it  would  make  void  the  bequest  of  the  residuum, 
which  would  not  be  allowed.  That  it  seemed  reasonable  the 
words,  "other  goods,"  should  be  understood  to  signify 
things  of  the  like  nature  with  household  goods,  to  the  end 
that  the  whole  will  mieht  have  its  effect,  and  of  this  opinion 
was  the  chancellor,"  &c.  In  the  case  of  Cavendish  vs. 
Cavendishj  1  Brown's,  C.  C.  437,  "The  testatrix  be- 
queathed her  cabinet  of  curiosities,  consisting  of  coins, 
medals,  gems,"  &c.  The  question  was,  whether  any  thing 
would  pass  that  was  not  an  article  in  the^abinet  of  curiosi*- 
ties?  And  it  was  decided  that  the  general  words  must  be 
restricted  to  such  things  as  properly  belonged  to  a  cab'net  of 
curiosities.  But  it  were  needless  to  cite  all  the  cases  referf^ 
to  in  argument;  they  will  all  be  found  to  have  turned  very 
much  upon  their  own  particular  circumstances,  and  they  will 
all  manifest  the  solicitude  of  the  courts  to  attain,  by  the 
adoption  or  rejection  of  the  supposed  rule  in  question,  or 
other  rules,  as  circumstances  might  require,  the  purpose  and 
intention  of  the  testator.  In  a  very  late  case,  Jimold  v«. 
Jimoldy  2Myln  and  Keene,  365;  8  Con.  Eng.  Cha.  Rep. 
36,  a  bequest  of  "wines  and  property  in  England,"  was 
held  to  pass  the  testator's  property  in  England  of  every  des- 
cription, including  money  in  the  funds  and  at  his  bankers, 
debts  and  arrears  of  a  pension  due  him,  and  w^  not  confin- 
ed to  property  ejusdem  gtntrxB  with  wines,  and  in  that  case 
the  court  used  the  following  language,  "that  the  mere  enu- 
meration of  particular  articles  followed  by  a  general  bequest 
does  not  necessarily  restrict  the  general  bequest,  is  obvious, 
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because  a  testator  often  throws   in  such  specific  words,  and  Na«hvillk, 

then  winds  up  the  general  catalogue  with  some  comprehen -* 

sive  expression  for  the  very  purpose  of  preventing  the  bequest  ▼ 

firom  being  so  restricted." 

This  remark,  we  think,  peculiarly  applicable  to  the  case 
before  us.     Upon  the  whole,  we  deem  this  a  very  clear  case. 

Let  the  decree  be  reversed,  the  bill  be  dismissed,  and  the 
executors  pay  the  cost  out  of  the  estate. 

m  Decree  reversed. 
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NAiHViLLE, 
December,  1836. 

Henderson 

V 

Vaulx  4*  Wife 
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Henderson  vs.  Vaulx  and  Wife, 

Testator  devised  ns  follows:  I  give  and  beiqtienth  to  my  lieiovcd  wile,  ^e.  all  my 
cstue^  lolli  real  and  personal,  including  Iiorsce,  negroes,  cattJe,  aad  every  other  spe- 
cies of  property,  m  well  thnt  which  is  now  in  poeseasion  as  that  which  may  hereafter 
be  acquired,  together  with  my  money  on  hand,  debts,  cluimsofall  kinds  or  de^Hp- 
tion  whatever,  and  all  my  lands,  tenements  hereditaments,  witji  ail  apoartaAaReiee 
belonging  or  appertaining,  to  hcr^  her  heirs  or  assigns,  during  her  natural  life;  at  her 
death,  it  is  my  will  and  desire  she  shall  Iiavo  the  disposal  or  one  half  the  property  to 
whomsoever  she  thinks  proper;  the  other  half  of  my  property  to  be  divided  amon^ 
my  brothers  and  sisters.  It  Is  lilcewis^^y  desire  that  my  estate,  both  real  and  per- 
sonal, remain  unsold  by  my  executrix  hereinafter  named.  It  Is  likewise  my  will  asd 
desire  that  my  brother,  Logan  Henderson,  and  Samuel  Anderson,  Esq.,  Should  counsel 
nisist  and  help  my  wile,  and  that  she  should  not  act  contrary  to  their  counsel." 
Testator  then  appointed  his  wife  executrix  Held,  that  the  wife  has' only  a  life  es- 
tate in  all  tiie  property,  with  a  power  of  disposition  at  lier  death  of  a  moiety. 

Wliere  a  apeeifie  bequest  of  wine,  rum,  hay,  or  other  articles,  the  use  of  wtlch 
consists  in  their  consumption,  is  given  for  life,  the  absolute  and  entire  Interest  verts 
in  the  devisee. 

But  where  articles,  the  use  of  which  consi'sts  in  their  consumption,  are  given  In 
a  residuary  clause  for  life,  they  must  be  sold  and  tiie  interest  only  of  the  proceeds  be 
given  to  the  residuary  legatee  for  life,  unless  the  testator  directs  that  they  akall  net 
5<  aoldf  in  which  case  the  absolute  interest  will  vest  in  the  legatee. 


The  above  rule  does  not  extend  to  that  s|>ecies  of  property  which  are  not  nece  i 
ly  consumed  in  their  use,  but  are  only  worn  out  or  impaired  from  being  used* 


iri. 


Legatees  for  life  of  personol  property  are  entitled  to  the  useful  and  profitable  enjoy- 
ment of  the  property,  so  far  as  it  Is  consistent  with  its  preservation ;  with  its  asnal 
and  ordinary  increase,  and  with  the  security  of  the  title  of  tlie  person  entitled  to  the 
remainder. 

Persons  to  whom  personal  property  Is  limited  In  remainder,  have  a  right  to  be  pro- 
tected and  secured  against  probable  danger  of  its  destruction,  or  against  more  than  or- 
dinary deterioration  or  an  hazard  of  the  title. 

Courts  of  Chancery  in  this  State  interfere  and  protect  the  property  and  possession  of 
a  master  to  hisslavei,  although  there  may  be  a  remedy  at  law. 

Where  slaves  are  bequeathed  for  life  in  this  State,  the  legatee  for  life  has  no  right 
or  power  to  remove  tliem  beyond  the  llmicsor  jurisdiction  of  the  State. 

This  was  an  appeal  from  the  chancery  court  at  Franklin. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Th.  Washington^  for  complainant. 

FT.  JS.  Anderson^  for  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  court. 
John  Henderson,  late  of  the  county  of  Rutherford,  in  the 
State  of  Tennessee,  on  the  13th  of  September,  1833,  duly 
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maie  and  published  his  last  will  and  testament,  and  in  that^^*"^!^!'** 

1  1  !•/•  mi  December   lH3ki. 

year  departed  this  life.     This  will  directs,  that  all  his  just 

debts  shall  be  paid,  and  adds,  ^'after  which,  I  eive  and  dis-  ▼ 

pose  of  my  property,  both  personal  and  real,  in  the  the  fol- 
lowing manner  to  wit:  I  give  and  bequeatli  to  my  beloved 
wife,  Sarah  Henderson,  the  object  of  my  tender  regard,. 
all  my  estate,  both  real  and  personal,  including  negroes, 
horses,  and  cattle,  and  every  other  Species  of  property,  as 
well  that  which  is  now  in  possession  and  that  which  may  be 
hereafter  acquired,  together  with  my  money  on  hand,  debts, 
claims  of  all  kinds  or  description  whatever,  and  all  my  lands, 
tenements,  hereditaments,  with  all  appurtenances  belonging 
or  appertaining,  to  her,  her  heirs  or  assigns,  during  her  natu- 
ral life;  at  her  death,  it  is  my  will  and  desire  she  should  have 
the  disposal  of  one  half  the  property  ro  whomsoever  she 
ifainks  proper,  the  other  half  of  my  property,  bofh  real  and 
personal)  to  be  divided  among  my  brothers  and  sisters,  or 
their  heirs.  It  is  also  my  will  and  desire  that  all  my  estate, 
both  real  and  personal,  remain  unsold  by  my  executrix  here- 
inafter named.  It  is  likewise  my  will  and  desire  that  my  bro- 
ther, Logan  Henderson  and  Samuel  Anderson,  Esq.  of 
Murfreesborough,  should  counsel,  assist,  and  help  my  wife, 
Sarah  Henderson,  and  that  she  should  not  act  contrary  to 
their  counsel.  It  is  like\^  ise  my  will  and  desire  and  I  do 
hereby  appoint  my  beloved  wife,  Sarah  Henderson,  execu- 
Irix  of  my  last  will  and  testament,  giving  her  full  power  and 
authority  to  execute  the  same. 

The  said  Sarah  proved  the  will  and  took  upon  herself  the 
execution  of  the  same,  giving  certain  of  the  complainants  as 
her  sureties.  The  estate  consisted  at  the  time  of  testator's 
death  of  a  valuable  tract  of  land,  in  the  county  of  Ruther- 
ford, whereon  he  had  resided,  of  about  twenty  slaves,  of  a 
considerable  stock  of  horses,  cattle,  &c.,  of  household  fur- 
niture, and  implements  of  husbandry,  of  several  hundred 
dollars  in  money  and  several  thousands  in  debts.  After  re- 
siding some  years  on  the  farm,  v^arah  H^enderson,  the  widow, 
intermarried  with  the  defendant,  ^Wm.  Vaulx,  and  removed 
to  his  residence,  in  Davidson  county,  taking  with  her  a  por- 
tion of  tlie  slaves  and  leaving  a  portion  on  the  Rutherford 
farm- 
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DecembM^836      ^^^  ^^^^  chargcs  ihat  at  the  time  of  its  being  filed,  the 
defendant,  Wm.  Vaulx,  was  about  to  remove  all  the  negroes, 

llenderMn  .  J  .       .       o  r  Ti;r-     •     •      •     r 

V  or  a  large  portion  of  them,  to  the  State  of  Mississippi,  for 

the  purpose  of  making  sale  of  them;  and  it  alleges,  that  the 
sale  or  settlement  of  them  there  would  injure  their  health, 
impair  their  value,  render  doubtful  the  identity  of  them  and 
their  increase,  and  greatly  endanger  the  title  of  those  in 
remainder.  It  appeals  from  the  answer  and  proofs,  that  the 
defendant,  and  a  man  of  the  name  of  Carter  jointly  own  a 
tract  of  land  in  Jackson  county,  Mississippi,  and  have  each 
of  them  several  negroes  of  their  own  upon  it,  and  are  car- 
rying on  the  cotton  growing  business  in  partnership,  that 
Carter  lives  there,  except  in  the  summer  season,  and  that  it 
was  and  is  the  purpose  of  defendant  to  remove  the  slaves  in 
question  to  that  farm,  and  to  reside  there  himself  with  his 
fnmiiy,  except  during  the  summer  and  fall  months.  Several 
other  matters  are  seated  in  the  pleadings,  which  make  it 
necessary  to  give  a  construction  to  the  will  above  recited, 
and  to  determine  the  rights  of  the  parties  under  it. 

First,  then,  what  is  the  character  and  extent  of  the  interest 
to  which  Sarah  Vaulx,  late  Sarah  Henderson,  is  entitled  by 
the  terms  of  said  will.  It  is  urged  in  argument  that  she  is 
entitled  to  the  money  and  choses  in  action  absolutely,  be- 
cause it  is  said  the  testator,  in  the  portion  of  the  will  which 
grants  the  life  estate,  distinguishes  between  property  and 
money,  using  the  fonner  word  in  a  limited  and  restricted 
sense,  and  in  the  devise  over  of  a  moiety  uses  the  term  pro- 
perty in  the  same  sense,  excluding  the  idea  of  money.  It 
is  believed  this  view  of  the  matter  is  erroneous.  The  will 
commences  by  stating,  that  testator  gives  and  disposes  of  his 
property,  both  real  and  personal,  in  the  following  manner; 
the  manner  is  by  giving  to  his  wife  all  the  estate,  botli  real 
and  personal;  he  shows  then  his  sense  of  the  terms,  real  and 
personal  estate,  by  adding,  perhaps  from  abundant  caution, 
that  it  includes  negroes,  horses,  cattle,  and  every  species  of 
property  then  possessed,  or  to  be  acquired,  together  with 
his  money  on  hand,  debts^  claims  and  demands  of  every 
kind  and  description  whatever,  and  all  his  lands,  tenements, 
or  hereditaments,  with  all  appurtenances  belonging  br  apper- 
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laininx.     In  ihc  ])ower  of  d'sposiiion   civen   to   her,  as  well  Nashville, 

o  1  «  o      ^  '  Duceitiler,  1836. 

di;  the   devise   over,  iiaviiip;    r.licr/.ly  cxhhiincd   his   meaning,—- 

.  .  \      ncndergon 

he  contents  himself,  us  was   r.u:u:rd,  wiih  the   simple    use   of  v 

1  .'II  11  , ,  111*  11    Vwilx  k.  \V1f«. 

t.KJsci  hd  y  c\i)I;i;n  .'d  ici'.ns,  ''my  property,  both  real  ana 
prisoi-ird.''  it  is  ba'.d  iirain,  ihnl  aId:Gu:^h  of  a  moiety  of  the 
estate,  b<".;!i  re:. I  r.iv.i  pergonal,  u'lich  is  limited  in  remainder, 
S:wuh  Va»i]x  ihny  liC  entitled  to  a  life  estate  only;  yet  of  the 
otiicr  moic:iv  whif  li  is  not  limited  in  remainder,  hut  of  uh!ch 
a  j)c\ver  tj  disjicyj  at  her  di;ath  to  whoinsoever  she  may 
ihiidv  [)ropcr  is  tiivcn,  lliat  nioiely,  by  virtue  of  such  non- 
limitaiion  over  and  power  (jf  di^j^o.-ition  at  her  death,  is  vested 
ahsohjtely  in  tiie  wife.  '\o  susi.dn  this  position  many  autho- 
rities have  been  rcfcricd  to,  ai:d  especially  the  cases  of 
Smith  V5.  ./ii'//,  in  ]Mr.nin  ^  Yer9;er;  and  Davis  vs.  Bridg* 
«m#j,  2  Ye.'^^er.  With  the  ati'Lority-  of  those  cases,  al- 
lhcu!;h  the  former,  v/as  d.i'lrjuliy  decided  in  the  supreme 
court  of  the  United  States,  and  from  the  latter  Judge  Whyte 
dissented,  I  am  not  at  Idjortv  to  \..\::  a  ccntroversy — lam 
not  disposed  to  do  so;  I  have  been  in  the  habit  of  thinking 
them  correctly  decided.  'I'l.cre  is  ci:o  thir.g  in  which  all  the 
judges  wlio  have  p-r.sicd  upou'  thrsc  cases  concur,  that  is, 
tliat  in  the  cor.strurtion  of  \vl!!s,  the  intention  of  the  testa- 
tor is  a  leading  object  of  inqui.y,  aiid  that  ahncst  every  case 
v/ill  depend  mueli  i:p(.;i  its  own  terms  and  circumstcmees. 
In  the  case  of  L\i:  's  vs.  Bj'.(J[^inau^  \vliere  a  life  estate  is 
given  to  ihc  wife,  with  power  cl  l.ir  d.alh  to  dispose  of  the 
properly  in  any  mode  she  inifiht  see  proper,  Judtro  Catron 
urges,  that  it  was  consistcut  v. itii  the  inlenticn  of  llie  testa- 
tor, that  she  should  have  sold  or  given  away  the  property 
during  her  life,  that  it  could  not  te  impounded,  and  that  the 
clause  meant  nothing  more  than  that  she  should  live  upon 
and  enjoy  the  property  in  her  own  way,  during  her  life,  and 
at  her  death  dispose  of  it  as  she  thought  proper.  In  this 
cnse,  however,  from  the  power  of  disposition  at  the  death 
of  the  wife,  no  such  inference  of  the  probable  intention  can 
be  drawn,  because  the  testator  says,  "it  is  my  will  and  de- 
gire  that  all  my  estate,  both  real  and  personal,  remain  unsold 
by  my  executrix,  hereinafter  named."  He  also  expresses  his 
desire  that  his  wife  should  not  act  contrary  to  the  counsel  of 
VOL.    10.  5 
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^^/^J^'^^g*»  Logan  Henderson  and   Samuel  Anderson.     These  clauses, 

fiendereon     Particularly  the  first,  leave  no  doubt  (hat  leslaior's  intentioq^ 

^   .  ▼  was  to  limit  and  restrict  the  wife's  power  of  disrosing  of  the 

Taolx  lb  Wife.  r  »  o 

property  to  the  time  of  her  death;  and  if  it  be  proper  as  sup- 
posed by  C.  J.  Marshall,  in  rtie  case  of  Smith  against  B  11, 
and  Ch.  J..  Catron,  in  Davis  vs.  Bridgman,  as  certainly  in 
doubtful  cases,  it  is,  to  look  into  the  circumstances  and  situ- 
ation of  the  parties  in  interest,  and  into  those  of  the  estate, 
to  ascertain  the  intention  of  the  testator;  there  is  nothing  in 
either,  in  the  present  case,  tenc^ing  in  the  slightest  degree  lo 
control  the  expressed  wish  and  intention  of  the  testator,  that 
all  his  property  should  remain  unsold  by  his  executrix.  It 
is  not  necessary,  and  w^ould  be  premature,  conclusively  to 
settle  this  point.  It  is  not  my  intention  to  do  so.  It  will 
be  time  enough  authoritatively  to  settle  that  question,  when 
the  life  estate  shall  fall,  and  the  tenant  for  life  at  her  death 
shall  have  made  no  disposition  of  a  moiety  of  the  real  and 
personal  estate;  an  event  which  may  never  happen.  It  is 
proper,  however,  for  some  purposes  of  this  case,  that  an 
opinion  on  the  point  should  be  now  given.  The  conclusion 
to  which  my  mind  has  come  is,  that  the  wife  has  only  a  life 
estate,  as  well  of  the  moicly,  w^liich  she  may  dispose  of  at 
her  death,  as  of  the  moiety  limited  in  remainder.  It  is  con- 
tended, however,  that  from  the  nature  of  a  portion  of  this 
property,  being  of  those  things  of  which  the  use  is  in  the 
consumption  only,  a  good  remainder  cannot  be  limited, ^and 
the  first  taker  will  enjoy  the  absolute   interest. 

It  appears  from  numerous  cases,  lo  which  it  were  useless  . 
to  refer  the  learned  counsel,  because  relied  on  by  them  and 
read  on  the  trial,  that  where  a  specific  bequest  for  life,  with 
or  without  limitation  in  remainder,  is  made  of  wine,  corn, 
hay,  or  other  things,  whose  use  consisted  iii  being  consumed, 
the  first  taker  i?  entitled  absolutely.  But  when  this  bequest 
is  residuary,  and  not  specific,  then  such  chattels  must  be 
sold,  and  the  interest  only  of -the  proceeds  given  to  the  first 
taker,  and  the  principal  is  preserved  for  him  in  remainder. 
Accordingly,  complainants  insist  that  surh  property,  if  it 
remain  on  hand  in  this  case,  shall  be  sold,  and  if  not,  shall 
be  accounted  for. 
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But  the  will,  in  this  case,  directs  that  none  of  the  proper-  J1^**!T'^''*» 

iy  shall  be  sold;  the  operation  of  which  direction,  it  is  be — - — jj— 

Ijcved,  will  give  to  the  wife  the  absolute   interest   in  such  ▼ 

chattels,  in  the  same  manner  as  if  the  bequest  were  specific. 
The  reason  why  a  specific  bequest  to  one  for  life  of  things 
useful  only,  as  ihey  are  consumed,  confers  the  absolute  in- 
terest, though  hmited  in  remainder,  is  that  the  specific  be- 
quest shows  that  the  primary  purpose  of  the  testator  is,  that 
the  first  taker  should  at  all  events  enjoy  the  property  or  thing, 
not  merely  its  value,  while  its  nature  is  inconsistent  with  his 
enjoyment,  and  that  of  the  remainder  man  at  the  same  time. 
So  here,  if  ilie  testator  give  property  of  this  description  to 
bis  wife,  with  remainder  over,  and  direct  her  not  to  sell  it^ 
she  has  no  property  in  it,  but  a  burtlien,  unless  she  uses  it| 
and  therefore,  as  upon  the  supposition,  she  cannot  use  it  at 
all,  without,  in  the  very  act  of  using  it,  she  consumes  it, 
she  must  have  it  absolutely.  But  this  does  not  extend  to 
that  species  of  property,  which,  though  impaired  and  worn 
out  in  the  course  of  being  used,  is  not  useful  merely  as  it  is 
consumed. 

'  Secondly — The  results  then  of  this  view  of  the  extent  and 
character  of  Sarah  Vaulx,  late  Sarah  Henderson's  interest 
by  the  terms  of  the  will,  determines  ihe  character  and  extent 
of  that  of  complainants,  who  claim  in  remainder.  They 
are  entitled,  with  the  exception  of  the  property  last  describ- 
ed, to  a  moiety  of  the  real  ar.d  personal  estate  of  the  testa- 
tor, on  the  termination  of  the  life  estate  interest  of  the  said 
Sarah;  and  as  next  of  kin  and  heirs  at  law  of  said  tes!ator, 
tliey  may  become  entitled  to  the  other  moiety,  if  said  Sarah 
should  not,  at  her  death,  execute  the  pouer  under  the  will, 
and  make  disposition  of  that  moiety.  These  points  have 
been  discussed  with  much  zeal  and  learning  by  the  counsel, 
but  it  is  believed  that  they  do  not  present  very  much  that  is 
eitlier  novel  or  difficult. 

We  approach  now,  however^  a  question  of  much  magni- 
tude and  difficulty.     I  feel  its  pressure  extremely.     It  is  of 
vital  importance,  not  only  to  the  parties  to  this  record,  but « 
to  the  community  at  large — I  mean  the  relief  to  which  coro- 
plainants  may  be  entitled.     Complainants  insist  in  thdir  bill, 
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NASAvrLLE,  and  in  arguments,  that  it  was  tiic    intcniion   of  the  testatof 

December,  l.ibb.  °     . 

— - — that   the   wife's  i:c:rrocs   and   oil.cr  pio))eriy  fchoiikl  remaio 

V  upon  the   farm,  npcn  which  he  had  llvcc!,  a:;(l  that  this  court 

should  enlcrcc  that  inleiuion,  so  far  at  least  as  to  (hrcct  that 
the  negroes  be  returned  vau]  CL.niii.ned  there.  There  is 
enough  in  the  will  to  r.^ahe  ih.c  iinprrssicn,  that  the  testator 
cherished  an  cxpcctaiion,  perhpps  f.,!t  a  wish  that  his  wife^ 
with  ber  properly,  should  remain  on  the  estate.  The  direc- 
Ifon  not  to  sell  any  of  the  pre-peily,  eoii.  idcriiig  its  character' 
as  disclosed  in  the  inventory,  wilh  ihe  iijunciion  to  be  gov- 
erned by  the  counsel  of  L.  Henderson  and  S.  Anderson, 
are  of  a  character  to  pro(h;re  this  Iiiipres>ion;  hut  they  are 
not  strong  and  distinct  enough  to  induv^o  the  court  to  restrain; 
her  from  quitting  the  jreniisjs  wilh  her  jM()perty.  Defen- 
dants insist,  that  they  have  a  i:i:;ht  lol'cir.ovc  i!ie  negroes  and 
themselves  to  the  Slate  of  M;bsissi])pi,  where  slave  labor 
is  more  profaable,  for  the  j  u.pose  of  n;r.!:ing  said  slaves 
more  beneficial  to  tlicni,  it]  the  t t:lu:ic  ef  eot:'wi::  that  this 
right  results  from  their  liinited  cvvhji^rhip  in  said  sLves  and 
other  property,  whi' h  so  l(.:-.*j;  r.s  ii  ccniinues  is  Lbsolnlc,  and 
must  not  bj  imnaired  cr  ij'.t  iI'mhI  uiili,  hv  IVaiivj:  at  the  in- 
Stance  of  complainanls,  said  j  icperiy  \v::hin  ti^c  hmits  of 
this  state.  Thev  urcce  that  Cv;n:plaii:an:s  aie  ciuiilcd  to  no 
reli."f,  except  to  the  f.lii  g  ju  iiiv^D'c^iy  r;nd  a  rcjieit  fioni 
tin!e  to  time  of  the  h:ciea^e  (  f  lie  ]  ;rt  r^iy.  It  is  5.a!d,  and 
correnly  said,  thct  rlihrr*  ii  f.  :n:ei'y  il.e  vi-iy  relaiinn  of 
owner  for  \\i^  «nd  iei:.;.'f.ili'r  v./.w  \\i  j-crcd  v\)<\\  lie  iVrrner 
the  i.CvCssity  of  givi.  _,  .  v.i  is  i^y  fc  r  u.e  fnthccn.iig  of' the 
property  cu  tno  le;i..ii:.iiicn  (f  il..'  ii.'e  f>';.te,  ye.  l'  c  ccin3;0 
now  is,  no»  to  f.ivc  :iu  h  ;'  .  v.i  _  .  :  "^  f  in  crs(.5  (  f  dri'gcr, 
butfn  iiiVentr/.y.  Ai.u  ii.(  y  ii,:-i,  t  il  :.t  ::l  i.  :^-',  u  ...c  p.i:r- 
pose  cf  rcr.".:v:pg  il-c  sh.vc.-  "«  l  (  \  I'le  Ma'o  \v(  n'd  r:r.cunt 
to  a  case  of  r^  '^rri  ^f  1::.,  v.  i.'iiii  :hr  :i_::i::ii;;  tlM.j  aulhc- 
ritiio,  the  conditicn  c^f  t!:eir  1:1.(1,  if  f::o  b)  re(juircd  cf 
ih'^pi,  rrAist  be  merely  fc.i  ihy  A..i':ce-n;:!i:';  c:'  t!:e  iM-iirccs 
at  the  d'-^pth  of  £.ii:Ji  Vauh'C,  aiul  i:ct  .\  r  \\vS\v  re:-.:!:.'.::!nce 
Within  the  liu.iis  cf  Teii;.e.:5tfC.  The  ecn.plninr.r/.s  insist 
that  they  are  entillcd  to  a  fonhccmir.g  bend,  wilh  secuiily, 
containing  the  last  mentioned  condition.  This  is  the  gteat  point 


tP    THE    STATE    OP    IVSSlZS^liC.  57 


b3tJ. 


JO  the  cause,  erowine;  out  of  the  relaiion  winch  ilie  parties ^'A«Hvxi.Lit 

sustain  to  the  negroes  in  coniioversy.     Two  posilions  seem — ; — : 

alike  ohvious  and  iij^pcrlanl:  fiist,   the  derciulanls  having  the  v 

life  estate  interest,  arc  entitled  to  the  usdV.l  and  profitable" 
enjoyment  of  the  property,  so  far  cs  it  nir.y  be  consistent 
with  its  preservation,  wiih  its  usual  and  ordinary  inci  ease, 
and  with  the  security  of  the  title  to  it.  Secondly,  That 
those  in  remainder,  the  ccuiplainiiijts,  wl  ofc  beneficial  use 
and  enjoyment  of  the  property  is  postponed  tiil  the  determi- 
nation of  the  interest  of  the  defendants,  have  a  right  to  be 
protected  and  secured  against  probable  danger  of  its  des- 
truction, against  more  than  ordinary  desliuciion,  cr  any  hazard 
of  the  title.  These  principles  apply  in  some  degree  to  the 
relation  cf  tenant  for  life  and  'remainder  man  in  real  estate, 
as  involved  in  the  doctrine  of  waste  at  the  common  law,  or 
they  may  be  deduced  more  properly  from  this  latter  i elation. 
But  the  property  in  slaves,  and  in  their  increase,  resembling 
in  its  durability  in  some  degree  the  property  in  lands,  yet 
from  the  peculiar  nature  of  the  subject,  difllring  from  it  in 
so  njany  striking  and  essential  particulars,  asserts  its  own 
peculiar  principles  in  asceilaining  the  rights  and  liabilities  be- 
tween the  owner  in  possession  and  owner  in  remainder. 

It  is  but  recently,  in  iliis  state  at  least,  that  the  peculiar  na- 
ture and  character  of  slave  propcily,  vntl  of  the  relation  be- 
tween maoter  and  ^lave,  liLve  been  rciiarded  in  our  courts  in 
the  spiiit  of  a  ruilonc:!  and  l.umanc  philosophy,  A  few 
years  ago,  and  any  man  uLo  had  a  judgment  debtor,  might 
by  virtue  of  an  ex'  ciilicn  r.g-  inst  him,  becon}e  the  ouner  of 
the  s)a\'*  of  a  third  j^arty,  if  ho  chose  in  a  suit  at  conmion 
law,  to  pay  ilie  value  cr  more  tlian  the  value.  A  court  of 
chancery,  if  the  owners  had  there  sought  to  restrain  the  bill, 
or  recover  the  j-osscssicn,  closed  its  dccrs  upon  him,  with 
the  information  given  him,  ii^al  he  had  a  clear  and  unembar- 
rassed remedy  at  law.  Afterwards  it  was  disc  cvcred  as 
wines,  family  jiictures  and  p  'ic,  and  ornamental  trees,  &c. 
ivere  protected  to  the  owner  in  a  court  of  chancery  against 
trespass,  so  might  a  ;:lave,  if  a  family  slave*,  and  a  peculiar 
favorite  with  his  master.  But  recently,  upon  grounds 
less  technical  and  far  higher  and  sounder,  it  has  been  deter- 
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iJccembcJ^use.  """^^  ^^^^  3  courl  of  chanceiy  wiJl  protect  the  possession 
^endcrton — ^"^  cnjoyment  of  this  peculiar  property,  a  property  in  inlel- 
«    .  7\.,..    'actual  and   moral   and  social   qualities,  in  skill,  in    fidelity 

Vaulx  ^  \Vi:e.        j    •  .  173  j 

and  m   gratitude,  as  well  as  in  their   capacity  lor  labor;  and 
any  owner  raay  now   say   and   show  to  a  court   of  chancery, 
I  am  master,  this  is  my  slave,  and  he  shall  retain  or  recover 
the  possession.     These  principles,  founded   upon  the  naturo 
of  the  property,  will  necessarily  embrace  the  rights  and  lia- 
bilities affecting  the  present  and   future  owners,  the  party  in 
possession  and  the  parly  in  remainder.     The  remainder  man 
is  owner,  and  entitled  ♦o   be    secured   in  the  specific  slaves 
and  their  increase,  and    not  merely  in  their  value,  or  even 
more  than  their  value.     If  the  owner  for  life  may  remove 
with  the  negroes  to  Mississippi  or  Louisiana,  how  is  the  re- 
mainder to  be  secured?     It  is  answered,  by  a  bond  with  se- 
curity here,  lo  have  the  negroes  forthcoming  at  the  death  of 
the  remainder  man.    Without  urging  how  precarious  such  se- 
curity would  be,  after  the   lapse   of  some  twenty   or  thirty 
years,  by  the    death  of  sureties,  the  operation  of  our  sta- 
tutes of  descents  and   distributions,  and  the  commercial  and 
ever  changing  character  of  our  country;  without  insisting  how 
improbable  it  would  be  that  those  in  remainder  would  get  any 
available  remedy  upon  the  bonds,  let  us  suppose  il;at  in  iliis 
case,  a  bond  with  ample  security  shall  be  taken,  that  the  de- 
fendant, his  wife,  and  his  negroes  go  to  his    farm  in  Missis- 
sippi, and  that  contrary  to  the   probability  of  the  cv.se^  the 
wife  dies  in  a  short  time,  while  the  sureties  arc  yet  good. 
The    complainants   want  the  negroes    specifically,   thry  aro 
favorite  negroes,  family  negroes,  at  all  events  they  wish  iho 
possession  of  them,  how  should  they  recover  it?     Thoy  can 
only  sue  upon  the  bond.     In  that  bond  they  will  not  recover 
the  negroes,  but  their  value  here,  or  their  value  in  Mississip- 
pi, but  probably  the  former;  but  suppose  liie  latter,  the  de- 
fendants in  exoneration  of  his  sureties  pays  the  money  here, 
as  he,  needing  the  negroes  would  be  sure  to  do,  and  then  the 
matter  ends  in  a  compulsory  sale  through    the  agency  of  this 
court,  and  a  court  of  law.     If  complainants  sue  in  Missis- 
sippi will  they  recover  the  negroes  specifically;  we  know  not 
their  system  of  laws.   This  single  view  of  the  subject  seems  to 
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be  decisive.  When  the  nesrroes  leave  this  slate  and  zo  beyond  ^'^•"^'*:^*» 

the  jurisdiction  of  its  laws,  wc  have  no  further  control  over — --— 

them;  they  mny  be  hired,  sold,  emarxipated,  and  dispersed  v 

through  every  slavcholding  or  non-slaveholding  state  in  the 
Union,  or  out  of  the  Union.  And  if,  as  matter  of  right 
the  life  estate  owner  can  give  the  bonds  and  go  where  he 
pleases  with  the  negroes,  for  it  resuhs  in  that,  if  he  remove 
where  we  direct  or  permit  him,  he  m;y  afterwards  remove 
a  dozen  limes;  if  he  can  do  this  of  right,  then  every  owner 
of  a  life  estate  can,  by  giving  bond,  compel  those  in  remain- 
der hereafter  to  receive,  if  they  can  recover  indeed,  the 
money  value  of  tlicir  negroes.  Th^re  are  many  other  views 
leading  to  the  same  result.  Our  slate  constitution  prohibits 
the-  emancipaiicn  wiihcut  ccmpcrsalion  to  the  owner.  If 
the  negioes  are  taken  to  a  stale  where  the  fundamental  law 
diifers,  ihe  title  is  less  secure.  The  complainants  are  mem- 
bers of  this  political  community,  and  have  a  voice  in  the 
formation  of  its  laws;  if  removed,  their  slaves  would  be  un- 
der a  system  of  laws,  in  the  formation  of  which  they  would 
Lave  no  voice.  We  have  a  mild  penal  code,  as  regards 
slaves,  as  well  as  others ;  they  might  be  taken  wheie  this 
would  be  otherwise.  We  have  a  much  greater  portion  of 
free  than  of  slave  population;  and  the  slave,  without  seve- 
rity, is  kept  in  a  due  and  safe  subordination;  they  might  be 
taken  where  the  proportion  is  the  other  way,  and  where 
weakness  on  one  side  and  rashness  on  the  other,  might  lead 
to  insurrection  and  consequent  destruction  of  the  slave. 
Here  ihere  is  a  liberal  philanthropy  and  protective  public 
sentiment  to  the  slave — there  it  might  be  otherwise.  Here 
the  annual  profit  of  the  slave's  labor  bears  no  very  large  pro- 
portion to  his  own  value,  and  of  course  interest  is  on  the 
side  of  humanity,  and  he  may  not  be  over  worked — there  the 
annual  profit  may  be  one  third  of  his  entire  value,  and  the 
temptation  would  be  to  overw^ork  him.  Here  the  moderate 
annual  profit  of  the  slave's  labor  makes  an  increase  of  the 
stock  an  object,  and  mothers  and  children  are  tenderly  treat- 
ed— there  a  different  state  of  things  may  produce  a  different 
feeling  and  a  different  course.  Here  we  have  a  temperate, 
healthful  climate — there  the  climate  may  be  less  favorable  tQ 


AO  DECISIONS    IN    THE    SUPIIEME    COURT 


Nashville,  life.      Here,  lliose  ill   remainder  could  know   the  slate  and 

Dccemhor,  l};3d.  ... 

condition  of  the  prooerty,  asrertnin  whelher  it  was  liumane- 

V  \y  or  cruelly  lre:Uccl,  be  informotl   of  its   increase,    preserve 

VauLT  dc  Wife.     ,  .  ,  ^   .         .  ,        .  »       i     •  i  •  i 

llie  evidences  o(  its  icior/jty,  and  then'  owncrsnip — tliere, 
unless  they  should  remove  ihithcr,  ihcy  would  he  ignorant  of 
all  these  subjects,  and  that  ignorance  would  peril  their  title 
and  interest  in  the  p;o])erly. 

This  case  has  no:  !)eforc  occurred.  The  only  cases  which 
have  been  before  our  courts  have  been  wlien  the  tenant  for 
life  was  about  to  run  away  with  or  sell  the  property;  but  as 
far  fis  they  go  they  fortify  tiic  position  I  have  taken.  In  the 
case  of  JlfcCutchin  ^^  others  vs.  PncCj  wife  Sf'  others^  3 
Hay.  211,  when  the  complainants  had  a  very  |-recarious, 
indeed  the  court  says  only  a  possible  interest.  Judge  Roane 
ssys,  ''that  when  a  sale  or  removal  is  intended,  or  likely  to 
take  place,  there  security  ought  to  be  required,  and  he  or- 
dered defendants  to  enter  into  a  hond,  with  security,  &:c., 
conditioned  that  he  would  not  remove  said  negroes  beyond 
the  limits  of  the  stale,  nor  otherwise  dispose  of  them,  so  as 
to  impair  the  interest  of  those  in  remainder,"  &c.  If,  in 
ibo  conclusion  on  this  point  of  the  case  to  which  I  have  ar- 
rived, by  the  aid  rather  of  principle  than  of  authorily,  I 
have  erred,  the  error  can  widi  littb  inconvenience  be  cor- 
rected.* But  if  I  am  right,  and  the  general  interest  of  the 
community  is  in  opposition  to  these  viev\s,  there  is  an  ap- 
propriate department  to  which  the  correction  belongs. 

Decree  affirmed. 


♦  This  opinion  was  delivered  by  Judge  Reese,  when  he  was  chancellor, 
the  decree  was  appealed  from.  The  Supreme  Court  adopted  the  opinion 
and  affirmed  the  decree  of  the  Chancery  Court. 
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BURDINE    VS.    SheITON,  Mmr.  0«»|berJ83«. 


The  facta  which  are  considered  by  the  court  as  prorcil  on  the  hearlnf ,  must  be  stated 
in  the  decree. 

Where  a  decree  is  rendered  which  does  not  recite  or  allege  the  facts  npon  which  it 
^  foanded,  or  which  the  court  considered  as  proved.  It  is  error  apparent  on  the  face  of 
ths  decree,  for  which  a  bill  of  review  will  He. 


of  limitation  do  not  expresily  apply  to  courts  of  chancery,  bot  are  by  them 
eaferced  by  analogy  in  all  caees  where  the  matter  in  controversy  would  have  been 
iarsed  in  a  court  of  law,  could  it  have  been  prosecuted  there, 

• 

Where  an  action  of  debt  is  brought  to  recover  money  paid  by  mistake,  it  will  not 
be  barred  until  the  expiration  of  six  years,  from  the  time  it  wu  so  paid;  so  if  a  bill  Is 
tUedio  chancery  to  recover  money  paid  by  mistake,  the  limliailon  or  six,  and  not  of  three 
years  f«rms  a  bar  to  the  suit. 

On  the  9th  day  of  April  1830,  the  complainant,  Samuel 
Burdoiney  filed  an  oiiginal  bill  in  the  chancery  court  at  Car- 
thage, against  Archibald  Frith  now  deceased,  which  charges  that 
there  had  been  a  partnership  transaction  between  the  parties 
entered  into  in  1825,  for  the  purpose  of  building  a  boat  and 
shipping  tobacco  to  New  Orleans;  that  a  conditional  settlement 
thereof  had  been  made,  but  that  errors  had  intervened  therein, 
which  the  defendant  at  the  time  of  the  settlement  and  repeat- 
edly thereafter  promised  should  be  rectified  when  ascertained; 
that  with  this  understanding  the  complainant,  though  dissatis- 
fied with  the  settlement,  executed  his  notes  for  the  amount 
supposed  to  be  due  by  him  to  the  defendant;  that  from  this 
time  forward  he  made  repeated  attempts  to  get  the  defendant 
to  correct  the  errors,  but  always  met  with  some  excuse  or 
other,  alleging  a  plausible  pretext  for  not  doing  so,  till  some- 
time in  the  year  1829,  he  was  induced  to  pay  the  defendant 
the  amount  of  the  notes  given  him  on  said  settlement,  but  still 
with  the  express  understanding  that  this  should  form  no  obsta- 
cle to  a  correction  of  the  errors  and  mistakes  which  had  inter- 
vened, but  that  it  should  be  made  whenever  it  mi^ht  be  as- 
certained that  they  existed,  and  that  the  errors  and  mistakes 
amounted  to  several  hundred  dollars.  All  the  material  char- 
ges are  denied  by  the  answer  of  the  defendant  Frith,  and  he 
further  more  insisted  therein  on  lapse  of  time  and  the  statute 
of  limitations  as  a  bar  to  complainants  right  to  relief,  if  it  ever 

existed. 

VOL. 10.  6 
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▼ 
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Burdoln 

▼ 
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wASHviLLK,      The  defendant  Frith  bavins;  died,   the  cause  was   revived 

December,  1836.         .  -  .    . 

-against  defendant  Shelton  his  administrator,  and  it  came  on 
to  be  heard  at  the  July  term  1831,  of  said  chancery  court, 
when  a  decree  was  entered  in    the  following  words: 

"Be  it  remembered  that  this  cause  came  on  to  be  heard  be- 
fore the  Chancellor  upon  the  pleadings  and  proof  and  argu- 
ment of  the  counsel  on  both  sides,  and  the  matters  being  con- 
sidered and  fully  understood  by  the  court,  the  court  thinks 
proper  to  order  and  decree  that  complainants  bill  be  dismissed 
and  that  complainant  pay  the  cost  of  this  court,  and  that  ex- 
ecution issue,  &c." 

On  the  20th  of  June,  1833,  the  complainant  filed  this  bill 
to  review  this  decree,  in  which  is  set  out  the  substance  of  the 
original  bill,  the  pleadings,  exhibits  and  proofs,  to  which  bill 
of  review  defendant  demurred.  The  demurrer  was  on  argu- 
ment overruled,  the  case  reviewed,  and  a  decree  given  for 
the  complainants,  from  which  the  defendant  appealed  to  this 
court. 

J,  S.  Yerger  and  Wm.  Hart,  for  complainant.  1st.  The 
decree  in  this  case  is '  so  general  that  it  furnishes  a  good 
ground  for  sustaining  a  bill  of  review.  The  only  difference 
in  this  State,  and  in  England  upon  the  form  of  decrees  is,  that 
here  the  substance  of  the  allegations  in  the  bill  and  answer 
need  not  be  set  forth,  yet  the  facts  found  upon  the  issue  proved 
and  the  conclusions  of  law  made  ihereon  by  the  court,  are  as 
necessary  here  as  in  England.  In  England  when  the  decree 
does  not  set  forih  the  facts  upon  which  it  is  predicated  it  will 
be  reviewed  for  that  alone,  as  otherwise  the  party  will  be  de- 
prived of  the  benefit  of  a  bill  of  review.  1  Vernon  Ch. 
Rep.  214,  216:  Broad  vs.  Eroad,  2  Ch.  Ca.  161:  2 
Mad.  Ch.  453.    1  Harrison  Ch.  P.  108. 

The  13th  rule  of  practice  in  the  chancery  courts  in  this 
State  requires  the  facts  to  be  stated  in  the   decree. 

The  account  should  have  been  decreed  in  the  first  instance. 
The  proof  shows  the  transaction  to  have  been  one  between 
partners,  the  settlement  was  partial  and  conditional,  with  con- 
tinued promises  to  correct  errors  made  by  defendant,  down  to 
within  a  very  short  time  of  filing  the  bill.     A  great  error  it 
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seems  crept  into  the  settlement,  which  it  is  the  province  of  this  wAtHviLtE, 

^  '  *^  DttMmber,  1836. 

court  to  correct.  — 

2nd.  Lapse  of  time  is  no  bar  to  complainants  equity  when  pro-  ▼ 


duced  by  the  defendant  himself,  whether  by  an  express  re- 
quest or  by  delusive  and  fraudulent  promises.  He  will  not 
be  allowed  to  set  up  his  own  acts  as  a  bar  to  complainants 
relief  and  a  shield  to  himself.     Story's  Eq.  502,  503,  504, 

The  statute  of  limitations  does  not  run  in  cases  between 
partners  until  a  com  )lete  and  full  settlement  has  been  made, 
and  a  balance  struck  and  agreed  to  by  the  parties.  Gow.  on 
Part.  88  top,  87  top. 

The  statute  of  limitation  does  not  bar  complainant's  equi- 
ty, because  the  account  was  still  open  and  not  stated  and  the 
balance  struck.     Gow.  on  Part.  166  top. 

The  settlement  was  only  conditional  not  final,  consequently 
the  subject  of  account  and  settlement.  11  Wheat  309:  1 
Peters  368;  2  Cond.  Rep.  460:  Gow.  on  P.  116  top:  2 
Ball  and  Beaty,  433. 

The  only  time  when  the  complainant  had  a  right  to  sue  at 
law  was  after  he  paid  the  money,  which  was  less  than  three 
years  before  filing  his  bill.  He  was  not  compelled  to  go  to 
equity  so  long  as  defendant  did  not  sue  on  the  notes.  2  Nott 
and  McCord,  443:  3  Dev.  R.  253:  Marshall  vs.  Hxidson, 
9  Yer.  Rep. :  Bank  vs.  Campbell,  8  Yer.  Rep.:  Theo.  on 
P.  and  S.  227,228:  1  Law  Lib.  134,  135. 

3rd.  If  complainant  could  have  sued  after  the  first  settlement 
at  law,  he  could  have  brought  an  action  of  debt,  which  would 
not  be  barred  under  six  years,  consequently  the  analogy  by 
which  the  bar  would  be  made  in  equity  must  be  six  years, 
•which  length  of  time  has  not  elapsed  from  the  original  settle- 
ment. McLemorevs.  Bradford,^  Yer.  Rep.:  Hickman  vs. 
Searcy^s  Ex.  9  Yer.  Rep. 

R.  J.  Meigs,  for  defendant.  There  are  only  two  grounds 
upon  whichthisbill  can  be  even  plausibly  supported.  1st.  That 
Frith  fraudulenQy  procrastinated  the  correction  of  errors  he 
knew  to  have  intervened  in  the  settlement  of  June  1826,  and 
therefore  the  statute  of  limitations  never  began  to  operate  un- 
til Burdoin  disavowed  the  fraud;  that  is,  that  Frith  was  aware 


Sheltoa 
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Decembw^^36  ^^^  ^^^  ^^^  really  did  not  intend  to  correct  the  error.  Suppo- 
— j^;^^r —  sing  Frith  actually  to  have  known  that  there  was  an  error  in 
▼  the  settlement  (of  which  however  there  is  no  evidence  and 
without  w^hich  knowledge  there  could  be  no  fraud  in  the  case,) 
and  to  have  purposely  delayed  an  examination  of  the  account, 
yet  is  there  any  authority  which  decides  that  this  species  of 
fraud  would  prevent  the  statute  from  running?  The  fraud 
tliat  has  that  eiTect,  is  such  concealment  or  misrepresentation 
on  the  part  of  the  defendant,  as  prevents  the  plaintiff  from 
discovering  bis  right;  and  thus  being  kept  ignorant  of  his 
right,  he  is  supposed  incable  of  laches  in  prosecuting  it.  An- 
gel on  Limitations,  190  and  348.  But  Frith  did  nothing  to  - 
keep  Burdoin  ignorant  of  his  right,  on  the  contrary  Burdoin 
said  he  always  knew  there  was  error. 

The  second  ground  is,  that  Frith  having  admitted  there  was 
an  error  in  the  settlement,  promised  to  correct  it  and  pay  what 
might  be  found  due  Burdoin;  but  the  evidence  does  not  show 
that  he  admitted  the  existence  of  an  error.  He  said  if  there 
was  an  error  he  would  correct  it  and  pay  it;  but  this  is  not  suf- 
ficient to  revive  the  debt,  because  there  is  really  no  admission 
that  any  debt  exists.  Bell  vs.  Morrison^  1  Peters  S.  C.  R. 
357:  Angel  on  Lim.[226,  et  seq^  Beloie's  Exr.  vs.  Wynn 
in  this  court,  7  Yer.  R.  634:  Steel  and  Streeter  ys.  Matthews 
9  Yer.  R.  and  Nichols  vs.  Crowder,  9  Yer.  Rep. 

The  decree  pronounced  upon  tliis  bill  of  review  seems  to 
be  founded  upon  a  farther  examination  of  matters  of  fact, 
though  the  bill  itself  is  not  founded  on  new  matter,  but  upon 
error  apparent  in  the  decree  itself.  This  proceeding  is  a  vi- 
olation of  Lord  Bacon's  first  ordinance,  which  says  that  **no 
^ill  of  review  shall  be  admitted  except  it  contain  either  error 
in  law  appearing  in  the  body  of  the  decree,  without  further 
examination  of  matters  of  fact,  or  some  new  matter,'^  &c.  4 
Bacon's  works,  609,  ord.  1,2,13.  Lord  Hardwicksays 
these  rules  have  never  been  departed  from  since  the  making 
of  them.  3  Aik.  35.  It  may  be  said  that  as  no  reasons  are 
assigned  for  the  first  decree,  no  errors  can  appear  in  the  body, 
of  it,  and  hence  a  further  examination  of  matters  of  Jact.in 
the  case  was  necessary  in  order  to  demonstrate  the  error. 
To  this  we  answer  that  it  was  notour  fault  that  the  chancellor 


Sbeltoi» 
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did  not  state  the  grounds  of  his  decree.     It  is  manifest  how-  na«hvii-i.i:, 

December   183ii> 

ever,  that  if  the  facts  can  be  re-examined  on  a  bill  of  review, '■ 

V  1  .  /•  Burdoln 

the  process  may  be  carried  ad  infinitum.     1  Vernon^  166,  v 

292. 

TuRLET  J.  delivered  the  opinion  of  the  court. 

The  first  question  presented  for  the  consideration  of  the 
court  is,  as  to  the  legal  power  of  the  chancellor  to  review  the 
decree  originally  given  in  the  case.  It  was  argued  that  this 
was  done  in  violation  of  Lord  Bacon's  first  ordinance,  which 
says,  that  no  bill  of  review  shall  be  admitted  except  it  contain 
either  error  in  law  appealing  in  the  body  o(  the  decree  with- 
out further  examination  of  the  matters  of  fact,  or  some  new 
matter.  4  Bacon's  works,  509,  ord.  1,2,  13.  The  obli- 
gatory force  of  this  rule  is  not  denied  by  the  counsel  for  the 
complainant,  but  it  is  said  that  it  was  framed  with  a  view  to 
the  practice  of  the  courts  which  required  the  facts  on  which 
the  decree  was  based  to  be  embodied  therein,  and  was 
only  designed  for  preventing  an  allegation  in  a  bill  of  re- 
view, controverting  the  existence  of  the  facts  stated  in  the  de- 
cree to  have  been  found  by  the  chancellor,  except  upon  newly 
discovered  testimony;  and  that  inasmuch  as  in  this  case  no 
facts'are  stated  in  the  decree,  nor.  other  principles  upon  which 
It  was  made,  it  is  insufficient  and  erroneous  on  its  face  and 
does  furnish  good  ground  for  sustaining  -  a  bill  of  review.  In 
1st  Harrison's  Ch.  Pr.  108,  it  is  said  that  in  drawing  a  de- 
cree, it  is  not  held  to  be  sufficient  to  recite  therein  the  bill 
and  answer,  and  then  add,  upon  reading  the  proof,  and  hear- 
ing what  was  alleged  on  either  side,  it  was  decreed  so  and  so, 
but  that  the  facts  which  were  proved  and  allowed,  viz:  alleged 
by  the  court  to  be  proved,  must  be  particularly  mentioned  in 
the  decree.  In  the  case  of  Bonhan  vs.  J^ewcomb,  Vernon's 
Ch.  Ca.  215,  it  was  objected  against  a  bill  of  review,  that  er- 
rors had  been  assigned,  collected  from  the  proofs  in  the  cause 
that  did  not  appear  in  the  body  of  the  decree.  But  the  Lord 
^5-ceper  observed,  *'that  was  occasioned  by  the  ill  .way  they 
had  got  of  late  in  drawing  np  decrees  in  general,  without  par- 
ticularly stating  the  matters  of  fact,^  and  said,   the   plaintiff  in 
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NASHVILLE,  the  bill  of  review,  sliould  not  be  qonckided   by  it,  unless   the 

December.  1836.  -      i     ,  .  •       i        i  j,     T     U 

matters  of  fact  were  parlicularh'  stated  in  the  decree."    In  ttie 

V  case  of  Broad  vs.  Broad^  2  Ch.  Ca.  161,  it  was    contended 

that  it  was  the  course,  and  that  an  hundred  decrees  had  been 
made  so,  that  when  it  was  said,  "on  reading  the  proof  it  is 
ordered,"  it  is  intended  that  the  matters  put  in  issue  are 
proved.  But  it  was  said  s  contra^  tliat  a  decree  ought  to  be 
grounded  on  facts  ca: /ac^o  jus  oritur^  or  else  by  the  clerks 
course  the  defendant  mi^ht  be  barred  of  a  review  in  all  cases, 
for  the  plaintiff  in  a  bill  of  review  cannot  allege  matter  of  fact 
contrary  to  what  is  stated  in  the  de{  ree  to  be  proved,  and  it 
may  be  many  issues  are  joined  in  the  bill  and  answer.  If  this 
course  should  hold,  all  must  be  admitted,  and  no  man  can  truly 
know  on  what  fact  or  case  the  decree  was  made,  nor  any  ap- 
peal brought. 

The  Lord  North  declared  accordingly,  and  was  clearly  of 
opinion  thai  it  is  not  enough  to  say  ''on  reading  the  proof  it 
is  decreed,"  but  oa  reading  the  proofs  it  appeared  thus  and 
thus,  and  it  is  therefore  decreed,"  &c.  A  strict  examination 
of  the  rule  as  established  by  Lord  Bacon  will  support  this 
view  of  the  case.  It  says:  ''No  bill  of  review  shall  be  ad- 
mitted except  it  contain  either  error  in  matter  of  law,  appear- 
ing in  the  body  of  the  decree,  without  further  examination  of 
matters  of  fact,  or  some  new  matter,  &c."  The  words  with- 
out farther  examination  "of  matters  of  fact,"  plainly  admits 
that  the  matters  of  fact  were  to  be  examined  into  to  a  certain 
extent,  to  wit,  as  far  as  they  arc  in  the  decree.  Now  if  none 
are  contained  in  it  how  can  they  be  examined,  and  how  can  errof 
be  assigned  therein.  Furthermore  the  1 3th  rule  regulating  the 
practice  of  courts  of  chancery  in  this  State,  expressly  re*- 
quires  that  the  facts  shall  be  slated  in  the  decree.  We  are 
therefore  of  opinion,  that  the  decree  originally  given  in  this 
case,  is  erroneous  on  its  face  f c  r  not  containing  the  facts 
on  which  it  is  founded,  and  that  the  chancellor  committed  no 
error  in  reviewing  it  on  the  bill   of  review. 

The  second  question  for  examination  is,  as  to  the  propriety 
of  the  relief  given  to  the  complainant  on  the  review  of  his  cause. 
That  there  was  manifest  error  in  the  original  settlement  of  the 
partnership  between  the  parties,  is  so  fully  established  by  the 


8be:ton 


OK    THE    STATE    OF    TENNESSEE.  47 

proof  as  not  to  be  contradicted  by  the  counsel  for  the  defend- ''<*^»hvili.k, 

^    ^,  .  .       ,         .  .  •        •  r    L     December,  1836' 

ant,  this  makes  U  unnecessary  to  go  into  an  examination  of  the 

nil  r      I  1  !•  Burdoln 

testimony,      lliata  court  ol  chancery  has  power  to  reheve  v 

against  mistakes  of  this  kind,  to  open  the  settlement,  and  if  the 
money  has  not  been  paid  to  enjoin  its  collection,  or  if  it  have,  to 
decree  that  it  be  refunded,  is  too  well  settled  to  be  now  contra- 
dicted. But  it  is  argued  that  the  complainants  right  lo  recov- 
er in  this  case  is  barred  by  lapse  of  time  and  the  statute  of  lim- 
itations. 

This  settlement  was  meue  in  1826;  the  money  was  paid  in 
1829,  and  the  bill  filed  in  1830.  It  would  be  a  very  strong  case  to 
say,  that  under  these  circumstances  the  time  permitted  to 
elapse  would  form  a  bar,  if  the  mistake  had  been  innocently 
made  on  the  parr  of  the  defendant,  and  he  had  afterwards  not 
done  any  thing  by  which  complainant  was  induced  to  delay 
filing  his  bill;  but  in  this  case  the  conduct  of  the  defendant  rel- 
ative to  the  mistake,  is  suspicious,  and  he  certainly  did  al« 
ways  when  spoken  to  about  it,  promise  to  rectify  it  at  any 
time  when  it  should  be  ascertained  to  exist.  That  this  course 
of  conduct  did  cause  the  complainant  to  be  less  vigilant  in  en- 
forcing his  right  than  he  otherwise  would  have  been,  cannot 
we  think  be  denied.  Statutes  for  the  limitations  of  actions  do 
not  expressly  apply  to  courts  of  chancery,  but  are  by  them 
enforced  by  analogy  in  all  cases  where  the  matter  in  contro- 
versy would  have  been  barred  in  a  court  of  law,  could  it  have 
been  there  prosecuted.  The  object  of  this  bill  is  to  recover 
a  sum  of  money  alleged  to  have  been  paid  by  the  complainant 
through  a  mistake  to  the  defendant;  analogous  cases  frequent- 
ly arise  at  law.  The  action  used  for  the  purpose  of  enforcing 
them,  may  be  either  indebitatus  assumpsit,  or  debt.  The  ac- 
tion of  indebitatus  assumpsit  is  barred  in  three  years,  but  the 
action  of  debt  not  till  six.  Supposing  then  that  the  money 
charged  to  have  been  paid  by  mistake,  be  considered  as  hav- 
ing been  paid  at  the  time  the  settlement  was  made,  and  notes 
for  the  supposed  balance  executed,  still  six  years  did  not 
elapse  before  this  bill  was  filed,  and  as  an  action  of  debt 
would  not  at  law  have  been  barred,  so  neither  will  be  this  suit 
in  equity.  But  if  the  money  be  considered  only  as  having 
been  paid  in  1829,  the  time  the  notes  were  satisfied,  not  even 
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MASHviLLE,  tfao  action  of  indebitatus  assumpsit  would  be  barred,  so  there 

December,  1836. .  /  '  , 

JS  no  pretence  whatever  for  saying  that  the  statute  of  limitations 

V  defeats  complainants  claim  to  the  relief  sought.     What  ought 

^^^  that  to  be?  The  matter  has  been  referred  to  the  clerk  and 
master,  who  has  made  a  report  which  has  not  been  accepted 
toby  the  defendant.  Why  the  amount  therein  specified  should 
not  be  decreed  to  the  complainants,  we  know  not,  and  ac- 
cordingly  direct  that  it  shall  be  so  done. 

Decree  affirmed. 


Overton  vs,  Bigelow's  Administrator. 

A  rehearing  of  a  chancery  cause  decided  in  the  lupreme  coart  upon  appeal*  eannol 
be  allowed  at  a  term  subsequent  to  that  at  which  the  decree  was  rendered,  although 
the  cause  was  retained  in  court  for  the  purpMe  of  taking  an  account. 

A  pawnee  or  mortgagee  of  slaves,  where  he  has  possession,  is  subject  to  the  lame 
f  esponsibilities  and  duties  that  exist  in  the  case  of  a  liirer. 

A  mortgagee  who  has  poasession  of  a  slave  is  the  owner  of  the  slave  for  the  time 
being;  he  must  account  for  the  hire  of  the  slave,  and  must  furnish,  at  iiis  own  cost, 
necessary  food,  raiment,  and  medical  attendance  when  necessary. 

The  facts  of  this  case  are  stated  in  the  following  opinions. 

Geo.  S,  Yerger  ^  J.  Pampbetly  for  complainant. 

W,  E.  Anderson  ^  W,  Thompson^  for  defendant. 

-  Reese,  J.  delivered  the  opinion  of  the  court. 

The  complainant  commenced  this  suit  in  the  chancery 
court  at  Carthage,  for  the  purpose  of  redeeming  certain  ne- 
groes conveyed  by  him  to  the  defendants  intestate  by  a  bill 
of  sale,  absolute  upon  its  face,  but  which  complainant  insist- 
ed should,  under  the  circumstances,  be  deemed  and  ad* 
judged  a  mortgage.  The  bill  in  the  chancery  court  was  dis- 
missed, and  the  complainant  appealed  to  the  late  court  of 
error  and  appeals,  held  at  Sparta.  Upon  the  hearing  of  the 
cause,  the  decree  of  the  cfaftncellor,  dismissing  the  bill,  was 
reyerse4,.  the  transactions  of  sale  adjudged  to  be  amortgaje^ 
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the  negroes  ordered   to  be    delivered   to  a  receiver,  and  an»A.HT,r.«. 
account   directed   to  be    taken  of  the  mortgage  money  due^^^^H^^^^l^ 
Irom  the  complainant,  and  of  the  hire   due  from  the  defen-      "'T 
dan^t.     At  the  next  tern,  of  the    court  of  errors  and  appeals      °''"'"' 
r  at  fcparta,  a  petition  for  a  rehearing  was  filed,   for   the  pur- 

[  pose  of  producing  a  reversal  of  the  decree  of  that  court,  and 

an  affirmance  of  tlie  decree  in  the  chancery  court;  and  the 
inquiry  now  ,s,  ought  this  court  to  rehear  the  cause.   The  ques- 
i  t.on  ,s  new    if  not  difficult,  and  relating  to  the   power,  the 

duty  and  the  course  of  proceeding  of  this  court,  in  a  mat- 
ter final  in  its  nature,  it  is  certainly  highly  important,  and 
has  merited  and  received  at  our  hands  an  attentive  considera- 
tion. 

When  this  cause  was  heard  by  the  1  .te  court  of  errors  and 
appeals  at  Sparta,  its  jurisdiction,  with  reference  to  the  case 
and  m  general,  was  appellate  only.     In   our  constitution  re- 
cently  framed,  (he  jurisdiction  of  this  court  is  declared  to  be 
"appellate  only  under  such  restrictions  and  regulations  as  may 
from   i,me  to  time  be  prescribed  by  law;  but  it  may  possess 
such  other  jurisdiction  as  is  now  conferred  bylaw  on  the  present 
supreme  court."    (Const,  art.  C,  sec.  2.)  We  have  said  that 
this  question  is  new,  but  the  contrary  is  supposed  and  urged 
by  the  counsel  for  the  petitioner;  they  comend  that  the  ques- 
Hon  was  raised  and  determined  in  favor  of  the  position  they 
assume,  in   the   esse  of  Craig  4-  Edmonson  vs.  Buchanan, 
I  Iter.  142.     Against  the  authority  of  that  case,  as  resting 
upon  its  own  peculiar  circumstances,  we   are  not  prepared, 
nor  is  it  necessary  to  object.     We  should  have  been  as  weU 
satisfied  with  the  case,  certainly,  if  the  court  had  acted  on 
what  we  are  informed  in  the  case,  were  the  first  impressions 
of  the  able  judge  who  delivered  the   opinion  of  the  court. 
The  difference  is  so  marked  between  a  court  of  dernier  re- 
sort and  one  of  original  jurisdiction;  and  again,  between  the 
court  of  chancery  in   England,  always  at  least  in  theory, 
open,  and  sitting  for   the  transaction   of  business,  and  our 
court,  whosQ   power  and  jurisdiction  over  cases  upon  its 
docket  is  limited  to  its  annual  terms.     And  the  course  of 
tbe  court  and  the  mode  of  proceeding  there  and  here  so  dif- 
fer from  each  other,   that  the  power  to  rehear  in  this  court, 
roi..  10,  7 


I 
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NASHviLL^  Qf  to  refuse  it,  can  hardly  depend  upon  any  analogy  or  want 

-^ of  analogy,  between    the  act  of  1801,  c  6,  ^  42,  44,  45, 

▼  or  ihe  proceedings  under  it,  and  the  practice  in  England  of 


Blgelovr. 


enrolment  in  equity;  indeed,  there  is  no  analogy  between 
thia  court,  as  now  constituted,  whose  jurisdiction  is  appel- 
late only,  and  the  court  of  chancery  in  England,  whose  ju- 
risdiction is  original  as  well  as  appellate.  But  the  case  in  1 
Yer.  142,  was  not  on  appeal  from  the  chancery  to  the  su- 
preme court,  there  never  was  any  decree  pronounced  in  the 
chancery  court;  it  was  heard  as  an  original  cause  in  the  court 
of  appeals.  Much  force  is  given  to  that  circumstance  in 
the  opinion;  it  therefore  differs  from  the  case  before  the 
court. 

In  England,  we  are  told,  there  are  three  modes  by  which 
8  decree  may  be  reversed;  by  a  rehearing,  by  a  bill  of  re- 
view, and  by  an  appeal  to  the  House  of  Lords.  1  New. 
Ch.  360.  The  rehearing  and  the  bill  of  review  are  pro- 
ceedings for  reversal  applicable  to  the  court  of  chancery  only; 
the  appeal  to  their  final  judicature,  the  House  of  Lords,  is  con- 
sidered a  proceeding  for  reversal  distinct  from  a  rehearing;  but 
an  appeal  from  the  master  of  the  roMs,  or  the  vice  chancellor  to 
the  lord  chanceUor,is  deemed  and  called  a  rehearing.  If  it  were 
settled  conclusively  by  authority,  that  a  cause  heard  or  even 
reheard  before  the  master  of  the  rolls,  might  be  heard  again, 
and  even  reheard  before  the  chancellor,  it  would  not  prove, 
we  think,  or  have  any  tendency  to  prove  that  therefore  this 
court  of  appellate  and  final  jurisdiction  should  rehear  a  cause 
decided  at  a  previous  term  '  of  the  court.  It  is  not  pretend- 
ed that  this  is  ever  done  in  the  House  of  Lords,  or  in  the 
court  of  appeals  in  New  York;  nor  is  any  authority  what- 
ever produced  to  show  that  it  is  done  in  any  jurisdiction 
which  is  both  appellate  and  final.  But  if  the  mode  of  exer- 
cising the  appellate  and  final  jurisdiction  of  this  court  could 
be  properly  illustrated  by  the  mode  in  which  that  of  the 
chancellor  in  England  is  exercised,  who  possesses  much  ap-  | 

pellate,  much  original,  but  no  final  jurisdiction;  still  the  gen- 
eral rule  there  is,  that  alter  an  appeal  from  the  rolls  to  the 
terd  chancellor,  a  rehearing  before  him  will  not  be  allowed; 
but  if  a  cause  is  first  heard  at  the  rolls,  and  aften^^ards  re- 


OF    THE    STATE    OF    TENNESSEE.  91 

heard   there,  it  may  afterwards  be  heard  upon  appeal  to  the  wa^hviil*. 
lord  chancellor.  See  1  New.  Ch  P.  363.   The  first  part  of  the 


Overton 


p  oposition,  to  wit,  that  a  cai^se  heard  at  the  rolls,  and  upon  r 

appeal,  heard  by  the  chancellor,  will  not  be  reheard  by  the 
latter,  is  maintained  in   E.  India  Comp.  vs.   Boddov^^  13 
Ves.  421;  Brown  vs.   HiggSj  8  Ves.   561;  16  Ves.  214, 
330.     This  has  been  regarded  as  a  rule  since  the  case  of  Fox 
vs.  Mackrelh^  reported  2  Co,  158.     Tl:e  second    clause  of 
the  proposition,  to  wit,  that  a  cause   heard  and  reheard  at 
the  rolls,  will  be   heard  upon  appeal  to    the  chancellor,  is 
proved   by  the  case  of   Blackburn  vs.   Jepson^  2  Ves.  Sc 
Beam.  358;  but  it  has  no  tendency  to  prove  that  this  cause 
should  be  reheard  in  this  court;  indeed,  that  such  a  question 
should  have  been  raised   before  the  lord  chancellor,  and  dis- 
cussed as  one  of  difficulty  by  able  counsel,  and  decided  by 
Lord  Eldon    (chancellor)    with  hesitation,  strikingly   prove 
Low  little  adapted  are  the  <  ourse  of  proceeding  and  the  juris- 
diction of  that  court  to  illustrate  the  power  and  duty  of  this. 
What  would  that  question  have  been   in  reference  to    this 
court,  supposing  it  to  represent  the  lord  chancellor  and  the 
court  of  chancery,  and  the  master  of  the  rolls  .^     It  would 
have  been,  whether  a  case  which  has  been  heard  in  the  chan- 
cery court,  and  upon  petition  for  rehearing,  reheard  there, 
can  be  heard  upon  appeal  in  this  court.     The  question  could 
not  be  seriously  asked,  in  reference  to  our  system;  not  so, 
however,  in  England.     Blackburn  and   Jepson  was  a  case 
[  where  the  cause  being  heard  at  the  rolls,  a  petition  for   re- 

'  hearing  as  to  part  of  the   decree,  touching  an  account  of 

tithes,  was  presented  at  the  rolls,  and  a  petition  of  appeal 
to  the  lord  chancellor  against  so  much  of  the  decree  as  di- 
rected issues  to  try  the  modus^  &c.     The  cause  in  part  was 
I  reheard  at  the  rolls,  and  the  decree- affirmed.     The  defen-    , 

■•  dants  then  presented  a  petition  of  appeal  to  the  lord  chan- 

cellor, as  to  that  part  of  the  decree  which  had  been  so  re- 
heard and  affirmed;  upon  which  petition  an  order  was  made 
by  the  lord   chancellor,  setting  down  the  appeal,  and  the 
I  plaintiffs  moved  to  discharge  that  order.     This  motion  waj 

it  supported  by  counsel  upon   the  ground  that  an  appeal  is  a 

rehearing,  and  that  in  Brown  vs.  Higgs,  8  Ves.  561,  upon 
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NASHviLLK,  a  full  consideration  of  all  the  cases,  it  is  settled  as  a  rule, 

Deceoiber,  1836.  *    ^  ' 

— that  but  one  rehearing  is  allowed.     The  other  side  allowed, 

Overton  .  °  ' 

V  that  the  case  cited  proved   that  no  appeal  would  lie  to  the 

lord  chancellor  after  a  rehearing  at  the  rolls.     The  greatest 
absurdity,  they  said,  would  follow  such  a  rule  so    applied, 
making  the  lord  chancellor  a  ministerial  ofHccr   to   enrol   the 
decrees  of  a  judge  of  inferior  jurisdiction.     The  lord  chan- 
cellor said,  "Having   read  the   case  of  Broivn  vs.  HiggSy 
he  could  not  refuse  to  hear  this  appeal,  but  under  the  cir- 
cumstances it  ought  to  be  brought  up  wilh  the  other  appeal." 
In  this  case  the  general  rule   is  not  controverted,  but  con- 
firmed, that  a  case  once  heard  at  the  rolls,  and  then  before 
the  lord  chancellor,  shall  not  be  reheard  by  the  latter.     We 
are  referred  to  ihe  reign  of  Charles  II,  in  the  case  of  James 
^oel  vs.   Robinson^  J    Ver.    94,  whcic  the  reporter  in    a 
loose  note  speaks  of  the  cause  having  been   three  or  four 
times  heard  before  Nottingham   and   Jeffries.     These   may 
have  been  re-arguments ;  at  all  events  it  was  long  before  the 
rule  was   authoiitatively  settled.     The  case  of    Ilowel  vs. 
Hotcely   1  Dickens,  —  in  17G9,  in  a  mere  note,  does  slate 
the  adoption  of  a  course  contrary  to  the  rule;  the  rule,  how- 
ever, we   think  well   settled,  but  if  it  were  not,  that  would 
make  no  difference,  as  we  have   said  in  this  question,  which 
cannot  be  made  to  turn  upon   that  rule.     The  decree  pro- 
nounced at   Sparta  in    this   case  was  a  final   decree    in   the 
sense  used  in   England  and  New  York,   17  J.  R,  548;  12 
J.  R.    500;    1  New.  Ch.  322.     It  was    7^es  judicata^  when 
the  petition  was  filed  and    beyond    the    control  of  the  couit 
as    much   as   if  no    account   had    been    ordered,     nor  any 
other   step    directed  to  be   taken,  merely   in    execution    of 
the  decree.     When  this  petition  was  filnd,  the  ccurt  had  no 
more  power  over  the  decree  of  the  last  term,  than  if  that 
decree  had  been   one    dismissing  the  bill.     The  retention  of 
the  cause  in  court,  for  the   purpose  of  carrying  the  decree 
into  execution,  gave    the  court,  at  a  subsequent  term,  no 
more  control  over  the  decree  itself  than  if  the  case  had  been 
sent  down   to   the  chancery  court  for  the  execution  of  the 
decree.     The   supreme  court  of  the  United  States,  whose 
jurisdiction  is  appellate,  has  long  settled,  that  when  their 


nireJo-.v. 


Of    TH!-:     STATK    Oil    TL>'?<  LSSEE.  55 

mandate   issues   to    the   circuit  court,  to  carry  a  decree  of^^AsHviLLt. 
theirs  into  cxccuilon,  lliey  upon  appeal  from  subsequent  pro--      -  - 
cetdings  Iiave   no  power    over   iheir  original  decree  in  the  v 

cause,  it   is   rts  judicala,     5  Crancli,  CIS,  31G,  317;   10 
Wheaton,  4o9,  44J,  3,  4. 

Indeed  such  a  decree,  as  was  rendereJ  in  tills  cause  at 
Spana,  a  decree  which  settled  the  facts  and  principles  es- 
tablishing the  rights  of  the  parlies,  and  which  declared  those 
rights  could  not  have  been  reheard,  upon  a  petition  filed  at 
a  subsequent  term,  if  it  had  been  made  in  ilic  chancery  court. 
We  do  not  mean  that  the  rults  adopted  by  the  chancellors 
prevented  this,  but  that  before  these  lules,  and  independent- 
ly of  them,  it  was  so  upon  principle  and  authoniy.  If,  as 
is  said  in  I  Yer.  142,  n  difi'erent  practice  prevailed,  that 
practice  must  ::avc  been  founded  upon  a  mislake  of  the  term 
"final  decree,"  taking  them  to  mean  the  last  order  in  the 
case.  Such  practice,  even  in  the  chancery  court  would  in- 
volve (be  absurd  necessity  of  actually  rehearing  the  cause  in 
order  to  determine  the  preliminary  question,  whether  a  re- 
hearing would  be  granted. 

Cpon  the  whole  we  are  very  clear  that  the  decree  at 
Sparta  is  res  judicata^  that  we  have  no  power  over  it,  and 
cannot  grant  a  rehearing. 

After  the  motion  for  a  rehearing  had  been  disposed  of,  the 
court  took  up  the  case  upon  exceptions  to  the  report  of  the  clerk 
and  master.  The  defendant,  Lawrence,  was  the  executor  of 
Bigelow,  the  morrgjigee.  After  Bigelow's  death,  he  gave  bond 
and  security,  and  took  the  negroes  into  possession,  and  held 
them  in  possession  ever  since.  The  clerk  and  master,  after 
charging  him  with  hire,  &c.  allowed  an  account  for  medical 
services  and  attention  to  the  slaves  whilst  in  the  possession  of 
the  mortgagee  in  his  life  lime,  and  also  whilst  in  possession 
of  hi?  executor.  To  this  exception  was  taken  by  the  com- 
plainant, and  is  the  third  exception  alluded  to  in  the  suhse- 
quent  opinion.  There  were  several  other  exceptions  which 
it  IS  unnecessary  lo  notice.  The  opinion  on  this  point  was 
delivered  by 
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wASHviLLE,      Green,  J. 

The  third  exception  of  complainant  is  sustained. 

Overlon  .  r   -r^        -ctt  t 

V  T.  he   medical  account  of  Dr.  Win.  P.  Lawrence  cannot 

be  allowed.  The  decree  settles  the  right  of  the  parties  and 
directed  the  commissioner  to  take  the  negroes  into  his  pos- 
. session,  until  the  defendant  should  give  bond  and  security  for 
their  forthcoming.  The  executor  of  Bigelow,  after  his 
death,  gave  bond  and  security  and  look  the  negroes  into  pos- 
session,, and  has  retained  them  ever  since.  If  he  had  hired 
them  out,  the  persons  hiring  riiem  would  have  been  obliged 
to  pay  for  medical  services  rendered  to  them;  surely  then  he 
cannot  upon  any  principle,  by  keeping  them  himself,  make 
Overton  responsible  for  the  medical  services  rendered  to 
them,  at  the  same  time  that  he  is  only  charged  such  hire  as 
he  might  have  obtained  from  others.  -This  would  have  bee ) 
the  plain  course  of  equity  in  this  case,  independently  of  any 
principle  regulating  the  duties  and  responsibilities  of  mortga- 
gees of  slaves  generally.  But  in  the  case  of  Young  vs.  Hen- 
derson ^  Forgey^  4  Hay.  Rep.  10;  it  is  decided  that  a 
pawnee  or  mortgagee  of  a  negro  is  subject  to  the  same  res- 
ponsibilities and  duties  that  exist  in  the  case  of  a  hirer.  He 
is,  say  the  court,  the  temporary  owner,  and  his  responsibil- 
ities and  duties  for  the  time  he  so  holds  him,  are  the  same  as 
those  that  devolve  upon  the  general  owner. 

This  doctrine  the  court  thinks  is  essential  to  secure  the 
slave  in  needful  food  and  raiment  for  his  preservation,  and 
to  prevent  cruelties,  whxb  may  force  him  to  .nbsent  himself, 
so  that  he  may  be  lost  to  the  general  owner;  certainly,  a 
mortgagee  in  accounting  for  the  hire  of  a  mortgaged  slave  is 
never  charged  a  larger  sum  than  could  be  procured  for  the 
slave,  by  a  contract  which  viould  create  upon  the  part  of  the 
hirer  all  these  duties  and  responsibilities,  and  it  is  difficult 
to  perceive  any  reason  why  the  mortgagee  should  not  be 
held  to  their  performance. 
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XCASHVILLKr 

T*  _       J      I  /^  Decern  bo  r,  lH3tJ« 

Bledsoe  ct  al^  vs.  Carr.  ! _1 

1  ledfoe 

V 

There  are  oriTy  throe  grounds  for  wLich  a  decree  c&n  be  reversed  upon  a  till  of  re-  Carr 

Tlew.  1st,  For  error  apparent  on  the  face  of  the  decree,  2nd.  For  r.e«v  inaiter  wl.lch 
tiatb  arisen  in  tine  after  the  decree.  And  3rd.  Wi.ere  proof  liatli  cumeiolijlit^inreiha 
decree,  and  could  not  poa^sibiy  h&ve  been  used  at  the  time  when  >tse  decrea  was  ran-  • 

dered. 

TO  authorise  a  bill  of  review  for  new  matter  whlCii  hath  "crisen  in  time  aOcr  ti.e  i.'e^ 
eree.**  it  must  hemite:  which  was  in  existence  at  tl:e  time  tlie  deeree  was  rendered, 
tut  was  not  Inown  to  the  party  until  afterxrards. 

The  renditien  of  a  decree  lu  another  court,  is  not  **iiew  matter"  withia  tbameanHif 
af  the  rule. 

A  died  leaving  three  heirs  and  pos^es^cd  ^  f  tiiree  tracts  of  land,  one  for  4000  acres, 
ane  for  500  acres,  end  one  far  506- acres.  B,  oneoTthc  l.eirs,  before  a  parililon,soId 
the  500  acre  tract  to  C,  and  executed  Lis  individual  bond.  C  filed  a  bill  for  a  partition. 
The  court  made  an  equnl  divJFiou  oftl-e  \v.':o?e  and  as:jlgned  to  C  the  50U  acres  sold  t» 
him, deducting  it  out  of  tJtc  share  t>r  B.  \Vhif3t  tJiis  suit  tvas  pending  and  before  the 
decree  was  pronounced,  a  bill  was  filed  by  D  In  ano-ther  court  for  a  specific  performanca 
•fa  contract  madL-'ty  tStc  anceslor  A,  in  which  a  decree  was  rendered  about  a  waefc 
after  the  first  decree,  for  2280  acres  in  favor  of  D,  which  was  allotted  to  him  out  of  the 

4000  acre  tract.    TJ  Is  produced  an  inequality  in  the  first  division,  made  under  the  first 

I 

I  decree,  to  correct  which  a  bill  of  rcvijw  was  Hied:    Held,  that  it  would  not  lie. 

I 

Tbe  facts  of  this  case  are  stated  in  the  opinion  of  the  courtr 

for  complainant, 
for  defendant. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  the  complainants  to  review  a  decree 
of  tbe  chancery  court  given  in  favor  of  the  defendant  at  Co- 
lumbia, in  September  1832,  under  the  following  circumstan-^ 
ces.  Anthony  Bledsoe  died  possessed  of  5000  acres  of  landy 
to  wit:  one  tract  for  4000,  one  for  506  acres,  and  one  for  500 
acres,  leaving  three  sons,  Abraham,  Isaac  and  Henry  his  heii's 
tt  law.  In  the  year  1822,  Henry  sold  the  500  acre  tract  to 
Anderson  B.  Carr;  and  executed  his  individual  bond  for  title, 
there  having  been  no  partition  between  said  heiis  at  law. 
Abraham  and  Henry  afterwards  died  leaving  a  number  of  chil- 
dren. In  the  year  1825,  Anderson  B.  Carr  filed  his  bill 
againstlsaac  Bledsoe  and  the  heirs  of  his  brothers,  Abrahan"  and 
Henry,  for  a  partition  of  the  lands  and  for  a  specific  perform- 


V 
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NA9HVIM.F.,  ance  of  his  contrrxt  withHenrv,  and  upon  the  rcnort  of  com- 

:. missioncrs  appoinled  by   tnc  court,  liie  land   was  jiarliUoned, 

nllouiii:;  to  Abralinui  Bledioe's  heirs  the  50G  acre  tract  and 
HOC)  acres  out  of  ihc  4000  acre  tract,  to  Isaac  Bledsoe  2378 
of  the  4003  aero  tract,  and  to  Henry  Bledsoe's  heirs  tlie  500 
acre  tract  and  222  acres  of  the  4000  acre  tract,  and  by  the 
decree  the  title  to  the  »300  acre  tract  was  devested  oiil  of  the 
heirs  of  Henry  Bledsoe  and  vested  in  Anderson  B.  Carr. 
After  the  Bill  was  filed  by  Anderson  B.  Carr  for  a  partition 
of  the  lands  and  a  specific  execution  of  his  contract  with 
Henry  Bledsoe,  and  before  the  decree  was  rendered  therein, 
a  bill  was  filed  in  the  circuit  court  of  Sumner  county  against 
the  heirs  at  law  of  the  said  Anthony  Bledsoe  by  Oiv  He  Brad- 
ley, for  a  specific  execution  of  a  contract  made  by  said  Bled- 
soe with  one  Nathaniel  Heiiderson,  in  the  year  1784,  for  a 
conveyance  of  a  portion  of  said  above  described  lands,  which 
was  so  prosecuted,  that  at  the  September  term  of  said  court  and 
one  week  after  the  decree  had  been  rendered  in  the  chancery 
court  at  Columbia,  iu  favor  of  Anderson  B.  Carr,  a  decree 
was  pronounced  in  favor  of  Bradley  for  2233  acres  of  the  land 
and  which  was  allotted  to  him  out  of  the  4000  acre  tract. 
This  produced  an  inequality  in  the  division  as  made  by  the 
chancery  court,  and  to  correct  which  this  bill  of  review  is  fil- 
ed. The  question  for  the  consideration  of  the  court  is, 
whether  under  this  slate  of  facts  the  chancellor  ought  to  have 
reverced  the  cause  and  have  made  a  new  partition  of  the 
lands. 

The  authority  of  a  court  of  chancery  to  review  its  decrees 
rests  on  the  order  of  Lord  Bacon.  Previous  to  its  establish- 
ment, decrees  after  enrolment  were  as  obligatory  and  as  fi- 
nally binding,  as  judgments  at  law  after  an  adjournment  of  the 
term  at  which  they  were  rendered.  Upon  the  construction  of 
this  order  then,  the  question  under  consideration  must  of  ne- 
cessity rest. 

This  order  provides  that,  ''no  decree  shall  be  reversed  or 
explained,  being  once  enrolled,  but  upon  bill  of  review,  and  no 
bill  of  review  shall  be  admitted  except  it  be  upon  error  in  law, 
appealing  in  the  body  of  the  decree,  without  further  exami- 
nation of  matters  of  fact,  or  he  shall  show  some  new  matter 
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^hich  hath  arisen  in  time  after  the  decree,  and   not   any  new  NasaviLl*, 

/.       ,  .    f  .    ,      ,  ,  ,         ,  ,  ,  December,  1836. 

proo!  wmcn  niiglit  iiave  been  used  when  the  decree  was- 
made."  ''Ncverihc  less,  upon  new  proof  which  halh  come  to 
light  since  and  after  the  decree  madt  and  could  not  possibly 
have  been  used  at  the  lime  when  the  decree  passed,  a  bill  of 
review  may  be  granted  by  the  special  leave  of  tlie  court,  but 
not  otherwise." 

It  may  be  well  to  premise  that    an   enrolment  of  a  decree 
in  England  and  an  adjournment  of  a  term  of  court  at   which 
one   may  have   been   given  in  this   State,    are  here  to   be 
considered    as    synonimous    terms,    from    which    under   the 
ordinance  quoted   it  follows,   that  after  a    decree  has   been 
pronounced    and    the  court   has  adjourned,  it   can  only  be, 
"reversed    or    explained"   by  bill  of  review.     The  order  of 
Lord  Bacon  recognises  three  causes  for  reviewing  a  decree. 
1st,  Error  apparent  in  the  body  of  (he    decree.     2nd,  New 
matter  which  hath  arisen  in  time  after  the  decree.     And  3rd, 
Where  proof  hath  come  to  light  since  the  decree  and   could 
not  possibly  have   been   used   at   the  time  when  the    decree 
pas^sed.     It  is  not  pretended  that  this  bill  of  review    can  be 
sustained  udcr  the  first  or  third   provisions  of  the    ordinance, 
but  it  is  urged,  and  with  plausibility,  that  it  can   be  under  the 
second.     The    merits  of  the    question   depend  on  the  con- 
struction to  be  given  to  the  word  "arisen."     For    the  com- 
plainants it  is  argued  to  mean  new  matter  which  has  come  into 
existence  after  the  decree  in  the  original  cause;  whilst  for  the 
defendant  it  is  said  to  mean  matter  which  was  in    esse  at  the 
time    the  decree    was   given,    but   which    was     not    in   the 
knowledge  of  the  parly  claiming  the  benefit  of  it  by  a  bill  of 
review.     If  this  were  a  new  question  we  might   feel    embar- 
rassed  by    it,  for   perhaps  in    common  parlance,  the  word 
"arisen*'  as  used  in  Lord  Bacon's  ordinance  would  be  under- 
-stood  to  mean  what  is  contended  for  by   the   counsel  for  the 
complainants;  but  the  court  is  rtlieved  from  this  diiEcultj  by 
the  construction  which  has  been  given  to  it  by  well  consider- 
ed authorities.      In  the   case   of  Sir  Thomas    Slandtrt  vs. 
-Rad/ev,  determined  in  1741,    and  reported  in   2  Atk.  177, 
LordHardwick  in  discussing  this  subject  says:     **The  rule 

to  review  and  revise  a  former  decree  is  the  discovery  of  new 
TOL.    10.  8 
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Nashville,  matter  since  ibe  making  of  such  decree,  which  was  in    being 

December,  U,3t).         ,         .  ,  ,  ,  ,  .-i      r*  ,    1^  ^> 

-at the  lime,  but  was  not  kiKv.vn  to  ilic^  P^J'ty  '■^'^^-'i  alterwards. 
And  in  the  case  of  Go  Usidc  vs.  Is.'icrirovd,  ditcrmined  in 
1783,  and  reported  in  E-ickcn's  (  lia.  Kep.  G12,  it  is  slated  by 
John  Dickens  at  that  time  senior  rcL.'ster  of  the  court  of 
chancery,  to  whom  ll'.e  niarlcr  wvs  rcicricd  l)y  Lord  Conimis- 
sioner  Loughboiougli,  "that  vJ.o;e  a  disccA'cry  hadi  been 
made  since  a  decree  of  maticr  or  a  facL  in  crsce  at  the  lime  of 
pronounci.ig  it,  the  party  must  ap];ly  for  leave  to  file  a  bill  to 
bring  it  before  the  court,  and  the  court  will  require  to  be  sat- 
isfied ihat  the  matter  alk^ged  to  he  newly  discovered  was  not 
at  the  time  of  the  h.eariiii:,  in  tlie  knouhulgeeiilier  of  the  party 
or  his  sohcitor  or  ngonr,"  ami  wiih  this  opiiiion  the  Lord 
Loujiborouch  and  the  'Ahole  court  were  satisfied. 

These  two  cases  must  b :;  cor'iidcrcMl  as  seLlliiig  this  ques- 
tiop,  and  as  we  think  ch?arly  right  on  principle.  Jf  the  con- 
struction of  this  rule  of  Lord  Bacon's  as  contended  for  by 
the  complainants  were  given,  it  is  apparent  that  cases  in  chan- 
cery would  frequently  ha  ahnost  interminable.  In  the  case 
now  under  consideration,  no  one  disputes  bul  that  tlie  facts 
sought  to  be  set  up  by  the  bill  of  revievv  were  in  crsec  at  the 
time  the  original  decree  was  rendered,  and  were  fully  within 
the  knowledge  of  tli%  comslainanis;  but  it  is  arg'i::d  that  the  de- 
cree of  the  circuit  court  which  provUiccd  an  inequality  in  the 
partition,  had  not  been  g'von,  and  it  is  sougl-t  to  make  it  and 
not  the  factn  upO:"j  which  it  wi.s  r'-?nn<i(:d  the  r.ewly  discovered 
matter.  This  will  n^t  do,  because:  Lst.  A  ilccrce'is  not  new 
matter  within  the  mc::iiing  of  the  rule,  it  is  a  legal  adjudica- 
tion of  the  riglits  of  ii?'B  j)arties  upon  the  master  charged  in  the 
bill.  And  2nd.  If  this  were  not  so  and  it  could  be  considered  as 
matter,  then  it  was  not  in  esscc  at  the  time  the  original  decree 
was  rendered,  and  therefore  under  the  authorities  above  cited, 
cannot  be  made  the  ground  of  a  bill  of  review.  We  are 
therefore  of  opinion  thai  there  is  no  error  in  ihe  decision 
of  the  chancellor  dismissing  the  bill,  and  affirm  the  decree. 

Decree  affirmed. 
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Jones'  Heirs  ts.  Perry,  et  al.  S-to^^er";^'. 


Tlio  act  of  1825,  ch.  15-1,    w:  irii   nut:  oriz^d   iLc   LuarJi'ia  of  tlio    minor   l.cirs  Joiie* 

V 

of  Jo!m  Jones,  t!er(  r;he(J,  lo  sell  four  l.i;!.(!o<l  i\\\u  fi.y  r.crrsot  land   dtprcndcd  to  said  Terrr 

keira  from  tl.ci.snid  asiresror,  John  Joiif?,  and  tl  c.  procrots  of  ihe  sale  of  «nid  lands  to 
tc  applied  to  the  pui'niOJ.t  of  t.  c  del. is  c rca'cd  !>y  sjiid  John  Jones  in  his  life  liine,  al- 
thoogU  the  act  mi^rJ.t  have  bet'ii  lUiSatd  wiiii  tije  ;isseiit  of  the  minor  heirs,  is  uncon- 
ttliulional  ai^d  void. 

The  provi<jo.is  of  il:o  constiuition  of  Tcnr.csi.to  (aiiicie  5,  se  tion  1.)  pro.'iiltit (o  the 
legislature  tLee.TcrtiiC  of  jiu'.lriiJ  power.  Tie  Wi'.olo  juJicial  jo\^cr  of  the  slate  hcin% 
expresjl}' vested  in  the  courts  ly  the  cop'*<iMuio/>,  the  exercise  of  it  by  ll.e  Icgittiature 
traiusccnds  the  power  entrusted  to  it  by  the  cor.i^tit.iiiun,  nnd  cannot  be  le^ully  carried 
into  elTect. 

Aji  act  of  the  ie$;;islnti]rc  dirccriii^  the  real  estate  of  certain  minors  therein  mention- 
ed,to  be  sold  by  their  guardiaT.e,  and  the  proceeds  to  he  up;>lied  toibc  payment  of  their 
•ncestor^i  debt,  li  judicial  in  its  character.  It  is  inform  a  law,  but  in  suhatance  and 
«fieei  it  ifl  a  judi'lnl  dc«>rec,  uirrrtini!  and  niithori/.ir:<;  tlte  lands  of  minora  to  be  sold 
to  satisfy  debts  aUegcd  to  be  due  from  tl-.eir  ancestors. 

Theterm  "law  of  the  /and"  In  '/.c  ronsfifu^'on  of  Teniicescc,  means p  general  and 
public  law,  operating  equally  upon  every  nicruJtcr  of  the  community, 

"Where  the  till  i«,iecialfy  iiiiorro.-aLos  t'lio  lit; fcii'Icnts  as  to  j-'irticular  facts,  (denied 
by  the  bill  to  exist,)  and  scck^'  a  discovcy  from  them,  an  ans\Ner  responsive  lo  thok9 
interrogator jet^  and  stating  cfrirnuiMvcly  that  tiie  facts  do  exi:$t,  is  evidence  for  tlie  de- 
fendants. 

A  parly,  who  is  in  [O?- :s.-ion  of 'nr.d  for  seven  yeas,  J:oIiling  adversely,  under  and 
by  \irtae  of  an  unre  -H'prcd  d?*- 1,  i.s  [jroitcteJ  I;y  llie  Bfrojid  sa.'lio'i  of  the  act  of  18l9f 
lo  the  exlci*:  of  f  c  toui.di-.rics  of  Lis  u:\d. 

A  court  of  equity  hri^  ijic  pc.vcr  ro  ord.r  a  deed,  bond  or  otl  cr  ius'rumeivt  to  be  dfl- 
iivered  up  anil  canctjKed,  Ii"  tie  eaii.e  is  void,  whet  .er  it  apj  tar  to  be  void  on  the  face 
of  the  instruQ.or.t  or  or  I  c-rwii/?. 

A  court  of  t'qiiity  I.avinfr  jiiri'?i.i«»io:i  lo  dcrfarc  a  dtod  void,  nud  order  tlio  ijame  to 
be  cancelled,  will  ict  li-.  li.t!  cau.<o  ur.til  the  v.  I.olc  i.ir.tter  is  of  u'i.«}  osrd  and  the  rights 
of  tlie  parties  settled. 

Where  dclijndants  took  lOrif^-Mion  of  laiid,  uriti-r  a  void  deed,  l.clioving  however 
tltat  ttey  I'ad  til.''-,  tl.ry  will  Lc  al'owed  for  j.ny  valuaMe  and  permanent  improve- 
ments they  mr>y  ijave  made,  provided,  ti:cy  do  not  exceed  the  amou:.t  of  rents  und 
profits  for  wl.icii  i!  cy  nrecI.ar;:cuL]c. 

I 

John  Jones  died  in  1S22,  siezed  of  a  large  real  estate,  also 
possessed  of  a  personal  estate  not  si.fUcient  lo  pay  his  debts. 
The  complainants  are  his  heirs.  His  wife  and  eldest  son, 
Alexander  S.  Jones,  adininis'.eied  on  his  rst'.ite.     The  mo* 

i  tber  of  complainants  and  their  uncle,  David  L.  Jones,  were 

I  appointed  their  guardians,  they  being  minors. 
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Detei^IJ'isS;      ^^  1825,  the  legislature  upon  the  application  of  the  guar- 

dians,  with  the  apj)robaiion  of  the  n)inors,  passed  an  act,  au- 

V  ihorizins;  said  cuardians  to  sell  450  acres  of  land,  on  which 

Perry.  c?  o  i 

said  John  Jones  resided  at  his  death,  in  the  best  manner  they 
could  for  the  interest  of  complain:  nts,  and  the  proceeds  were 
declared  to  be  assets  in  their  hands  for  the  payment  of  the 
debts  of  their  ancestor. 

Defendants,  David  and  Thomas  Steel,  held  notes  on  John 
Jones  for  about  $G000,  upon  which  suit^i  had  been  brought 
and  were  pending  at  (he  passage  of  ihis  act.  'J'hc  guardians 
atlvertised  the  land  and  sold  it  on  the  ISih  of  May,  1826,  at 
public  auction,  for  ^\4  or  ^U5  per  acre,  amounilng  to  about 
the  sura  of  Sleels'  debts.  The  Steels  purchased  tlic  land, 
and  at  the  succeeding  court  the  administrators  confessed 
jud:;ments  on  the  notes  and  the  ►Steels  acknowledged  salis- 
faiion  of  the  judgments  in  consideration  of  the  land  purchased 
by  theai.  The  guardians  made  a  deed  and  the  Steels  took 
possession  and  sold  to  defendant,  Perry,  and  Perry  sold  to 
defendant,  ^Vheeler. 

All  other  facts  necessary  to  a  correct  understanding  of  this 
case,  and  of  the  questions  decided  by  the  coui't,  are  stated 
in  the  opinion  of  the  court. 

The  chancellor  i^tUitcd  the  relief  asked  for  in  the  bill,  he 
declared  the  act  of  JS25  unconstitutional,  and  decreed  an 
account  to  be  taken,  &c.  from  wlUch  decree  an  appeal  was 
taken  to  this  court. 

•tf.  Wright^  for  complainants.  1.  The  sale  of  the  tract  of 
land  in  dispute  was  Avholly  uuauthorised  by  the  general  and 
public  laws  of  the  land.  2  Cruise's  Digest,  45,  4G,  60:  2 
Ba.  Ab.  685,  686:  Boyd  vs.  Armstrongs  1  Yer.  Rep.  40: 
Mary  Gilman  vs.  Tisdak^s  heirs,  1  Yer.  Rep.  285;  ^'eal 
vs.  J\Ic Combs ,  2  Yer.  Rep,  10:  Peck  vs.  Wheaton^s  heirsj 
Mar.  &  Yer.  Rep.  353:  3  Hay.  Rep.  116,  117,  300:  4 
Yer.  Rep.  10. 

The  confession  of  judgments  by  the  personal  representa- 
tives of  John  Jones  is  an  admission  of  assets  and  discharges 
the  realty.  Erving  et,  al.  cxecxdors  oj  J.  Erving^  vs.  Pe- 
Urs,  3  T.  R.  686:   1  Sal.  310;  1  Lord  Rayra.  587:  3  Ba- 


Perry. 
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Ab.  87   :(M)  note  l;   1  Sell.  Pr.  378.     Tney  could  not   beNAsuviLL*, 

.  ,  ''  Dercmlftr,  1836. 

relieved  in  equity.   1  Vein.  119:  2  Vern.  325. 

;  After  the  pergonal  estate  lias  been  wasted,  and  many  of  the        ^  v 

L  debts  of  the  estate  barred   by   ilie   statute  of  1TS9,  c  23,  § 

I  4,  xxdt  Parker  vs.    StephoLs^   1    Haywood's   Hep.   229:  3 

I  Ba.  Ab.  Ex.  &:  Ad.  L.:  3  Ycr.    Rep.  1,  3 IS,  395,  431: 

I  6  Hay.  Rep.   240:  2  Ver.   Rcj).  IS;  it    is    asked  to  sustain 

#  a  saJe  of  the  inlieiitanre  of  t!ie  JitM'r  to  j)ay  llicv-e  vciy  debts. 

I  This   cannot  be    legally  done.     Peck  vs.   Whcuton^s  heirs j 

Mar.  &  Ycr.  Rep.  353. 

2.  A  guardian  by  virtue  of  his  office  and  title  of  guardian 
merely  has  no  power  to  sell  ab?olu*cIy  the  iral  estate  of  his 
ward.  4  Cruise's  Digest,  (title  {\eQ(]^  c  5,)  73:  jrade  vs.  Ba- 
ker, 1  L.  Raym.  lot:  Tie  King  \s.  Oakley,  lOKast.  494: 
2  Thomas  Coke,  LM9:  3  13a.  Ab.  418:  Acts  of  1762, 
§  13,  14:  5  Ilnyw.  llcp.  292:  3  Ycr.  Rep.  S3G:  7 
Johns.  Ch.  Rep.  154:  1  Johns.  Ch.  Rep.  561:  5  Johns. 
Rep.  06.  He  can  only  lease  it.  The  aid  of  a  court  of 
chancery  is  always  requisite  to 'enable  him  to  sell  absolutely. 
2  Vern.  436:  6  Ves.  6;  3  John.  Ch.  Rep.  347,  348,  370. 

3.  This  sale  must,  therefore  rest  for  its  validity  upon  the 
private  statute  of  1825,  c  154.  The  nature  of  this  act  of 
assembly  and  the  circumstances  undei^which  it  was  passed, 
aside  from  any  constitutional  objection,  are  sufficient  to  in- 
validate the  proceeding's  under  it.  Private  statutes,  for  the 
purposes  of  conveying  property  from  man  to  man  have  al- 
ways been  regarded  with  jealousy.  5  Cruise's  Digest,  1,  2, 
6,  7,  8;  Jackson  vs.  Catlin,  2  Johns.  Rep.  262,  263: 
Jackson   ex  rfem,   Cooper  et,  al.  vs.  Cary,  8  Johns.    Rep. 

385.  The  doctrine  of  suppressio  veri  or  suggeslio  Jalsi,  lias 
been  held  to  apply,  and  a  private  statute  when  obtained 
through  fraud  or  misrepresentation  will  be  relieved  against  in 
a  court  of  chancery.    5  Cruise's  Digest,  27,  25,  30:  2  Bl. 

,,  Com.  346. 

ii 

1  4.  Cut  this  act  of  assembly  is  unconstitutional  and  void, 

and  conferred  no  power  of  sale  upon  the  guardian.  It  is  not 
the  law  of  the  land.     2  Blac.  Com.  44.    Vanzani  vs.  Wad- 

i  dill^  2  Yer.  Rep.   260:    Walhfs  htirs  vs    Kennedy,  2  Yer. 

;  Rep.  554:  Bank  of  the  Stnte  vs.  Charles   Cooper,  ^t.   al. 
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J!f^»»/^^"'  2  Yer.  Rep,  GOO:   Tat  's  executors  vs.    BcII,  4  Yer.  Rep. 

202;    OOicer  vs.    Fot/;j;^  5  Yct.    lien.   HJO.     If  the  slate 

V  had  no  litlc,  she  can  coiuiiiunicatc  none;  under  the  act.      Iler 

title  only  j^asses.  2  Joliro.  Urn.  JP:  8  Johns.  Rep.  387: 
Fletcher  \s.  Peck,  6  Cranch's  Kcp.  87:  Caldcr  ct  ux,  vs. 
Bull  el  «.r.,  3  7:)a!las  Rep.  ;1SG:  2  Dal'.as  Rep.  310.  Pri- 
vate  propcny  iiiay  bo  t  ikcn  for  [uiblic  use  upcn  fiill  compen- 
sation being  luadbj-biit  private  propLnty  can  in  no  instance  be 
taik^«.s;ftfp' private  use,  however  ani])lo  t!ic  compensation^ 
without  the  consent  of  the  owner,  llic  PcrpJc  vs.  Plait, 
et,  al,  17  JolltesCwRep.  195:  BraiJsJiaw  vs.  RocJgers  ^' J\Ia- 
geSy  20  Johns.  Rep.  103:  Harding  vs.  Gandlett,  3  Yer. 
Rep.  41. 

6.  The  statute  of  limitations  is  not  in  the  way  of  a  recovery 
of  this  land  by  the  complainants.  When  ihe  adverse  posses- 
sion bei^an,  Jane  R.  Wliite  was  both  an  infant  undff^me  co- 
vert^  and  can  therefore  avail  herself  of  both  disabilities. 
Stewart  vs.  Mellish,  2  Aik.  GIO:  Angcll,  151;  3  Johns. 
Ch.  Rep.  135.  Infancy  savc^  the  rights  of  Mrs.  Dickason, 
Barrow* s  lessee  vs.  jVarc,  2  Yer.  Kep,  227.  As  to  John 
R.  B.  Jones,  there  is  no  proof  of  seven  years  continued  ad- 
verse possession,  without  which  iheie  can  be  no  bir.  An- 
gell,  71,  72,  73,  T'l,  82;  12  Joins.  Rep.  200:  4  Mass. 
416;  15  r.Iafs.  405:  2  Johns.  Rep.  230:  1  Hay.  Rep. 
180,  249,  320,  321,  230.  The  rule  is,  that  it  must  be 
shown  clearly  by  the  defendant  that  such  an  adverse  posses- 
sion has  existed  as  the  statute  requires  for  the  period  of 
time  fixed  by  law.  'I'hc  law  infers  notliing  in  his  favor.  3 
Yer.  Rep.  CO,  397,  402:  2  Johns.  Rep.  232:  9  .Tohns. 
Rep.  167.  The  defcnee  of  the  statute  oi  limitations  insisted 
on  in  the  answers,  is  not  evidence  of  the  fact  of  possession, 
as  is  not  responsive  to  any  allegation  in  the  bill,  but  is  in 
avoidance  of  the  title  of  the  complainan^s.  ^Yapicr  vs.  Elam^ 
ct.  (il.^  6  Yer.  Rep.  113:  2  Johns.  Ch.  Rep.  89,  and  au- 
thorities there  cited. 

The  first  section  of  the  act  of  18 J 9,  cati  in  no  event  ap- 
ply to  this  case.  The  deed  from  David  L.  and  Rebecca 
Jones  was  not  registered  until  within  seven  years  before,  the 
filing  of  this  bill.     That  section   provides   for  the  case  only 
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where  any  person  .shall  have  had  seven  years  adverse  posses-  Nashville, 

sion  of  any  lands,   Sic.  holdinc;  or  chiiniins;  the  same   by  vir 

tue  of  a  deed  or  deeds  of  conveyance,   Sic.  purporting    to  v 

convey  an  estate  in  fee  slm[ile.  3  Yer.  Rep.  307,  Mow  a 
deed  of  conveyance,  until  registered,  i. either  conveys  nor 
purports  to  convey  an  estate  in  foe  sirnj)l'j.  2  Tenn.  Rep. 
4S,  2G4:  3  Hay.  Rep.  4:  4  IL-y.  Rep.  192:  Cooke's 
Rep.  119,  254;  3  Yer.  Rep.  340.  The  ohject  of  registra- 
tion is  notoriety,  aQer  \vliich  all  interested  might  easily  know 
the  extent  and  bounds  of  the  adverse  cliim.  3  Hay  w.  Rep. 
4.  The  case  of  Dijdic  vs.  Gc-s^  reported  in  3  Yer.  Rep. 
397,  is  conclusive  u[ion  this  question. 

The  second  section  of  the  act  of  IS  19  is  equally  without 
operation  in  this  case.  To  have  made  out  adverse  posses- 
sion under  this  section,  tlic  defendants  must  have  shown  a 
substantial  enclosure,  and  an  actual  occupancy  (o  the  whole 
extent  of  that  enclosure,  for  the  period  of  time  fixed  by  law, 
and  then  they  could  only  defend  to  the  extent  thus  possessed. 
3  Yer.  Rep.  397.  If  this  were  not  so,  there  would  be  no- 
thing to  indicate  the  extent  of  their  possession,  and  they 
might  claim  without  bounds  or  limits.  AngcT,  75;  Brant 
vs.  Ogdeuy  1  Johns.  Rep.  13G:  Dec  vs.  Campbell^  10 
Johns.  Rep.  475.  But  this  proof  is  not  furnished,  and  of 
course  there  is  no  protection  as  to  any  part  of  this  land. 

There  is  no  pretext  for  savirvj;  there  was  an  adverse  pos- 
session  of  this  land  uniil  .lanuary,  1827,  when  Perry  moved 
there.  The  widow  luid  no  estate  in  the  lands  of  her  hus- 
band till  dower  was  assigned  her.  1  Cruise's  Digest,  178; 
1  Thomas,  Coke,  584:  Clark  vs.  OWonoghy^  7  Johns, 
Rep.  246.  Her  possession,  therefore,  must  be  presumed 
to  have  been  for  the  heir,  and  in  subordination  to  his  title, 
unless  it  were  clearly  and  distinctly  shown  that  she  held  ad- 
verse to  him  by  a  possession  visible  and  notorious.  7  Johns. 
Rep.  24G:  Angell,  72,  73,  74,  SI,  82. 

Again,  the  heirs  had  actual  possession  of  the  land  with 
the  widow,  and  where  tliere  is  a  concurrent  possession  of 
the  land,  the  seizin  or  possession  wnll  be  adjudged  in  him 
who  has  \he  right.  Adams  on  Ej.  54:  I  Sal.  240:  4  Hay. 
Rep.    174,   177:  4  \Vhe?t.   213:  3   Mass.  215:  10  Mass. 


Fcrrv. 
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Doreu"Jr''f:^-^/  146,    Grceti  VS.  Lisfer,  el.  «/.,  8  Cranch  Rep.  229.    Again, 

; the  widow  was  the  c;uardian  of  ilic   liGir*^,  and   beina;  a.i  ex- 

V  press  trustee  for  ilieiii    ilie  act  l)ad   no   operation.     Angell, 

133;  2  IMerivale,  3G0:  8    Tast.   3J5:  3   .Tolins.    Ch.    Rep. 

190,  334:   17    Ves.    SS:  .Irmslrong  vs.   Campbell,  3  Yer. 

Rep.  236:  5  Ilnyw.  Rop.  292,  293. 

6.  The  jurisdiction  of  this  court  to  grant  the  relief  sought 
is  not  open  to  quei^iion.  It  Jias  the  power  to  declare  the 
deed  of  the  adversary  void,  and  rcniove  the  cloud  resting 
upon  the  title  of  the  true  owner.  Johnson  vs.  Cooper  ^ 
Crosswhlte,  2  Yer.  Rep.  524:  Bcnzein,  it,  al.  vs.  Lenoir ^ 
ct.  al.j  1  Dev.  Eq.  Rep.  261,  202.  Again,  if  a  stranger 
enter  upon  the  lands  of  an  infant,  he  may  be  charged  as  his 
guardian  or  bailiff,  and  made  to  account  in  chancery  as  a 
trustee.  3  Atk.  130:  3  Ba.  Ab  419,  title  guardian  I,  JVe/- 
son  vs,  Jlllcn  wj*  IlarriSy   1  Yer.  Rep.  371. 

7.  The   complainants    arc  entitled   to  a  recovery  without 
paying  the  debt  for  which  this  land  was  sold.     "The  object 
of  the  act,  (1784,)  wr.s  to  exhaust  in  the  first  place  the  per- 
sonal property  in   payment  of  the  debts.      No   liability  rests 
upon  the  heir   until   this   is   legally  ascertained."     The  debt 
is  no  debt  of  his.    1  Yer.  Rej>.  40:  2  Yer.  Rep.  397:   Mar. 
&  Yerg.  Rep.  354:  4   Yer.    Rep.    14.     If  the  heir  in  this 
instance  was  forced  to   pay  this  debt,  before  ho  were  per- 
mitted  to   recover   his    inheritance,  nothing  would  be  more 
easy  in  all  cases,   than"  for  the  creditor  to  get  the   land  with- 
out touching  or  looking  after  the  personal  estate.     If  when 
once  in    possession,  however  defective    his    title,    the    heir 
conld  not  force  him  out  until  his  debt  was  paid,  how   strong 
the  temptation  aid   how  easy  the  means  to  attain  his  object. 
I  admit  that  there  are  many  cases  in  the  books  where  a  court 
of  equity  will  not  order  deeds  and  other  void  instruments   to 
be  delivered  up  unless   upon  terms.      I  Mad.  Ch.  Pr.  224. 
Bromley  vs.  Holland^  15  Yes.  613:  Under/nil  vs.  Harwardy 
10  Ves. '218:  Byrn  vs.  Vivian,  5   Ves.   607:  IloJJman  vs. 
Cook,  5  Ves.  623:  Halbrookvs.  Sliarpeyy9\es.   131.    In 
all  these  rases  the  complainants  really  and  bona  fid'  owed  the 
defendants,  or  some  of  them,  a  debt  or  duty,' and  equity 
and  good  conscience  required  its  payment  before  the  court 
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I 

'  interfered  in  behalf  of  the  complainant.     But  there  are  ma- nashville, 

.  *         .  Decern ter,  lt;3C. 

I  ny  cases  where  a  court  of  equity  will  order   deeds  to  be  de 

I  livered  up  unconditionally  and  without  terms.  Jackson  vs.  v 

f  JUiUhell^   13  Ves.   681;  */Vetoman  vs.  jyiillner^  2  Ves.  jr. 

463.  Such  is  the  law  in  every  case  where  the  complainant 
owes  no  debt  or  duty  to  the  defendant,  and  where  his  con- 
science is  not  affected:  1  Johns.  Ch.  Rep.  517.  If  the 
ancestor  owes  two  debts,  one  by  bond,  in  which  the  heir  is 
I  not  expressly  bound,  and  the  other  by  simple  contract,  hav- 

[  ing  mortgaged  his  estate  for  a  third,  and   dies,  his  heir  may 

L  redeem,  without  being  obliged  to  pay  the  two  debts  not  secured 

in  the  mortgage,  because  such  debts  were  not  his.  Shut- 
tkvorth  vs.  Laycock^  I  Vern.  244.  This  case  is  in  point. 
So  in  the  case  of  copyhold  estates,  when  there  is  a  judg- 
ment, it  cannot  be  tacked  against  the  heir,  copyholds  not 
being  liable  to  execution:  2  Eq.  Ca.  Ab.  226. 

6.  The  decree  of  the  chancellor  is  erroneous  in  ordering 
thai  neither  the  heirs  or  personal  representatives  of  John 
Jones  shall  be  permitted  to  plead  the  statute  of  limitations  in 
any  suit  hereafter  to  be  brought  for  the  recovery  of  the  debt 
for  which  the  land  was  sold.     The  personal  representatives 

of  John  Jones  are  not  parties  to  this  suit,  and  of  course  the 
decree  as  to  them  is  a  mere  nullity.  The  statute  of  limita- 
tions does  not  except  out  of  its  operation  a  case  like  this,  and 
where  the  statute  makes  no  exception  the  court  can  make 
none.  Patton  vs.  McClure^  Mar.  &  Yer.  Fep.  345:  Cooke's 
Rep.  176.  There  is  no  analogy  between  this  case  and  the 
case  of  Lave  vs.  White  and  Cox,  reported  in  4  Hay.  Rep. 
210,  and  the  case  in  Vernon's  Reports  there  cited.  But 
even  these  cases  are  not  law.  The  weight  of  authority  is  the 
other  way.  1  Vern.  73,  74:  2  Vern.  503:  Peers  vs.  Bella- 
my^ 2  Vern.  503,  (note):  Lake  vs.  Hays^  1  Atk.  281:,  2 
Aik.  1,  15,  615:  Baker  vs.  Prichard,  2  Atk.  389.  The 
heirs  of  John  Jones  have  been  guilty  of  no  iniquity  ov  frauds 
nor  have  they  had  any  agency,  even  the  most  remote,  in 
causing  delay  in  the  prosecution  of  this  debt;  and  even  if 
they  had,  it  is  a  mistake  to  suppose  a  court  of  equity  can  re- 
lieve against  the  positive  provisions  of  a  statute.  Walker  vs. 
Smith,  8  Yer.  Rep.  238,  240. 
VOL.  10.  9 
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Dee^ber'isse.     ^'  ^^  ^"^  mistake  was  committed  in  the  sale  of  this  land, 

" — j^jj^^ and  in  the  entry  of  satisfaction  upon  the  records  of  the  coun- 

^         ty  court,  it  was  a  mistake  in   law,  and  cannot  be  corrected. 

Perry.  ^ 

Hubbard  vs.  Martin^  8  Yer.  Rep.  478.  It  is  undeniably 
true,  that  the  parties  bad  all  the  facts  before  them,  and  were 
'  ignorant  of  nothing  but  the  law.  But  if  it  were  a  mistake, 
subject  to  correction,  it  can  only  be  at  the  instance  of  the 
personal  representatives  of  David  and  Thomas  Steel,  against 
the  personal  representatives  of  John  Jones.  The  heirs  are 
not  proper  parties  to  such  a  bill.  A  defendant  can  never  assume 
the  attitude  of  a  complainant,  and  especially  so  when  he  has 
no  interest  in  the  demand.  3  Yer.  Rep.  82.  But  suppose 
the  entry  of  satisfaction  upon  the  records  was  erased,  yet  the 
confessions  of  judgments  by  the  personal  representatives  of 
Jones,  fixes  them  with  personal  assets,  and  the  land  can  never 
be  sold  so  long  as  this  is  the  case.  Mar.  8l  Yer.  Rep.  353. 
From  this  they  cannot  escape.  1  Vern.  119:  2  Vern.  325. 
*  10.  The  comulainants  are   entitled  to  an  account  for  the 

rents  and  profits  of  this  land  from  the  1st  of  January,  1827, 
up  to  this  time.  JSTehon  vs.  Allen  and  Harris^  1  Yer.  Rep. 
361.  They  are  not  bound  to  pay  for  the  improvements  made 
upon  the  land.  The  counsel  here  cited  and  commented  on 
2  Kent  Com.  334,  335:  /"rear  vs.  Hardcnbergh^  5  Johns. 
Rep.  271:  Jfclson  vs.  Jllleyi  and  Harris^  1  Yer.  Rep.  366, 
368:  Craig  vs.  Leiper^  2  Yer.  Rep.  196:  3  Atk.  134:  Acts 
of  1797,  c  43:  1805,  c  42:  1813,  c  [24:  1815,  c  122: 
1824,  c  8:  1  Yer.  Rep.  386,  (note):  Bristoe  vs.  Evans  and 
McCampbell^  2  Tenn.  Rep.  341:  Townsend  vs.  Ship^s 
heirs  J  Cooke's  Rep.  294:  Green  vs.  Biddle^  8  Wheatou's 
Rep.  1.  The  law  is  and  should  be,  that  no  man  shall  inter- 
meddle w^iih  property,  which  common  diligence  and  prudence 
leach  him  is  not  his  ov^n,  without  the  consent  of  the  owner. 
2  Kent.  Com.  338. 

Wm.  JS.  Anderson^  for  defendants.  The  objection  to  the 
sale  of  the  land  and  the  act  of  the  legislature  under  which  it 
was  sold,  is  founded  on  the  8th  section  of  the  bill  of  right*;, 
"that  no  freeman  shall  be  deprived  of  his  freehold  or  deprived 
of  his  property  but  by  the  law  of  the  land;"  and  also  upon  the 


Perry 
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20ih  section,  "that  no  retrospective  law  or  law  impairing  the  "^■"^'''/'■« 

obligation  of  contracts  shall  be  passed  by  the  legislature."         j 

By  the  "law  of  the  land,"  real  estate  is  subjected  to  the        ^  ▼ 
payment  of  debts.   This  is  an  incident  attached  to  the  property 
so  soon  as  the  debt  is  contracted,  and  it  descends  to  the  heirs, 
citm  (mere. 

The  land  in  the  heirs  of  Jones  was  liable  to  pay  Steel's 
debts,  but  certain  forms  or  proceedings  were  to  be  pursued 
before  it  could  be  sold.  These  forms  or  proceedings  are  the 
remedies  prescribed  by  law,  and  the  simple  question  is, 
\vhether  the  legislature  have  the  power  to  alter  or  give  a  new 
and  different  remedy  to  obtain  satisfaction  of  a  debt.  If  they 
have  such  powers,  then  it  necessarily  follows  that  the  act  of 
1825  is  not  in  conflict  with  the  constitution,  as  it  only  pro- 
vides a  new  and  different  remedy,  and  for  the  Steels  to  have 
satisfaction  of  their  debt  against  Jones'  estate. 

It  is  well  settled  in  this  State,  that  in  regard  to  remedies  to 
enforce  existing  rights,  the  legislature  have  perfect  a) id  abso- 
lute control.  Toxcnsend  vs.  Tovmsend^  Peck's  Rep.  1: 
Hope-vs.  Johnson^  2  Yer.  Rep.  123:  Fanzant  vs.  Waddle, 
2  Yer.  Rep.  260:  Fisher^ s  Mgroes  vs.  Dabbs^  6  Yer.  Rep. 
119. 

2nd.  The  legislature  may  by  a  genera!  law  say  that  land 
shall  be  subjected  in  the  first  instance  to  the  payment  of  debts, 
or  they  may  dispense  with  the  scire  facias  against  the  heir, 
and  subject  the  lands  to  sale  upon  a  judgment  against  the  per- 
sonal representative,  or  they  may  empower  the  personal  repre- 
sentative to  sell  the  land  in  order  to  pay  debts,  &c.  If  the 
lands  in  the  hands  of  the  heir  may  be  sold  and  his  title  divest- 
ed to  pay  debts,  by  the  joint  action  of  the  court,  the  clerk  and 
and  the  sheriff,  why  may  not  the  legislature  substitute  the  ac- 
tion of  a  guardian,  or  empower  him  upon  the  establishment  of 
a  debt  against  the  personal  representative,  to  sell  the  land  for 
its  satisfaction.  (Here  the  counsel  went  into  a  full  and  elab- 
orate investigation  of  the  powers  of  the  legislature  to  pass  a 
private  law,  authorising  lands  in  a  particular  case  to  be  sold  to 
pay  a  debt  which  has  been  judicially  established  by  judgments. 
He  also  commented  upon  and  examined  the  cases  of  Bank 
vs.  Cooper's  securities,  2  Yer.   Rep.  600:  Wally's  heirs  vs. 
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; Rep.  202.     He  concluded  that  these  cases  were  reconcilea- 

V         ble  with  Hope  ys.  Johnsoriy  2  Yer.  Rep.  123:    Fanzant  vs. 

Pci'f  V  

Waddle,  2  Yer,  Rep.  260;  and  Fisher's  J^egroes  vs.  Dabbsj 
6  Yer.  Rep.  119,  which  latter  cases  he  insisted,  clearly  es- 
tablished that  a  law  might  be  special  or  applicable  only  to  an 
individual  case  so  far  as  the  remedy  was  concerned,  and  yet 
be  constitutional. 

3rd.  But  the  law  in  question  has  been  settled  in  similar  ca- 
ses to  be  clearly  constitutional,  and  the  reasoning  employed  to 
sustain  the  law  is  clear  and  unanswerable.  Wilkinson  vs.  Z*e- 
land,2  Peter's  Rep.  657,  is  an  authority  directly  in  point. 
Vide,  also  Rice  vs.  Parkman,  16  Mass.  Rep.  326:  10  Amer- 
ican Jurist,  297:  Williams  vs.  JS^orriSy  12  Wheaton's  Rep. 
117,  128.  Siorrs  vs.  Peace,  8  Conn.  Rep.  641. 

4th.  The  minors  in  this  case  were  of  an  age  to  know  what 
was  doing  and  were  consulted.  They  had  sufficient  judgment 
and  discretion  to  know  that  the  land  descended  to  them  was 
about  to  be  sold  to  pay  their  father's  debt.  Tliey  knew  and 
assented  to  it;  and  although  the  law  protects  a  minor  against 
his  own  indiscretion  in  contracting,  yet  it  holds  him  responsi- 
ble for  fraud.  The  infants  here  stood  by  and  permitted  the 
sale  to  proceed,  no  objection  was  made  by  them,  and  it 
would  now  be  a  fraud  to  permit  them  to  assert  their  title  in  a 
court  of  equity.  1  Fonblanque's  Kq.  77,  note  z,  edition  of 
1831 :  12  Pickering's  Rep. 

The  act  of  limitation  protects  the  defendants.  On  this  point 
the  answer  is  responsive  to  the  bill,  and  from  that  it  appears 
that  the  defendants  have  been  more  than  seven  years  in  posses- 
ion under  their  deeds.  True  the  deeds  were  not  registered 
within  seven  years,  nor  was  this  necessary.  Possession  by 
deed  is  all  that  the  1st  section  of  the  act  of  1819  requires, 
and  possession  under  an  unregistered  deed  is  a  color  of  title 
sufficient  to  protect  under  the  operation  of  the  act  of  limitations. 
Doevs,  J\Tc,9rthnr,  2  Hawks  Rep.  33. 

But  be  this  as  it  may,  the  case  is  clearly  embraced  by  the 
second  section  of  the  act  of  1819,  r.  28 

J,  fV.  Conihs,  argued  on  the  same  side. 
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Greeen  J.  delivered  the  opinion  of  the  court.  wabhville. 

The  first  and  principal  question    to  be  considered  in  this '■ ' 

case  is,  as  to  the  constitutionality  of  the  act  of  the  legislature,  v 


under  which  the  defendants  claim  title.  The  act  of  1825, 
c  i  54  enacted  upon  the  application  of  the  guardians  of  the  com- 
plainants, authorised  said  guardians  to  sell  the  tract  of  land  in 
controversy  for  the  purpose  of  raising  a  fund  to  pay  the  debts 
of  complainant's  ancestor.  In  pursuance  of  its  provisions  they 
proceeded  to  sell  the  land  on  the  18th  day  of  May,  1826,  to 
David  and  Thomas  Steel,  to  whom  a  conveyance  was  made. 
The  Steels  sold  to  James  Perry,  who  took  possession  of  the 
premises  and  who  has  since  sold  to  James  W.  Wheeler. 
The  bill  prays  that  the  deed  to  the  Steels  may  be  delivered  up 
[  to  be  cancelled,  that  the   possession  of  the  land   may  be  de- 

livered to  complainants,  and  that  defendants  account  for  the 
rents  and  profits  of  the  land  since  they  have  had  possession 
of  it. 

It  is  contended  this  act  of  assembly  is  unconstitutional.  1st. 
Because  it  is  an  exercise^  of  judicial  authority,  and  2d,  be- 
cause it  deprives  the  complainants  of  their  property  without 
the  judgment  of  their  peers,  or  the  operation  of  the  law  of  the 
land.  It  is  clear  that  the  legislature  of  this  State  cannot 
rightfully  exercise  a  jurlicial  power.  By  the  constitution  (at 
tb0time  this  act  was  passed,)  it  is  provided  in  art.  6,  §  1, 
*'that  the  judicial  power  of  the  State  shall  be  vested  in  such 
superior  end  inferior  courts  of  law  and  equity,  as  the  legisla- 
ture shall  from  time  to  time  direct  and  establish.^'  Here  the 
whole  of  the  judicial  power  of  the  State  having  been  vested 
in  the  courts,  the  assumption  of  any  such  power  by  the  legisla- 
ture would  encroach  upon  the  jurisdiction  of  another  co-ordinate 
department  of  the  government,  would  transcend  the  powers 
entrusted  to  it,  and  would  consequently  be  unconstitutional, 
and  the  act  would  be  void.  The  question  then  recurs,  is  the 
act  under  consideration  of  a  judicial  character?  It  does  not 
partake  of  the  character  of  a  law,  for  it  forms  no  rule  of  ac- 
tion of  that  permanent,  uniform  and  universal  character  which 
Blackstone  in  his  commentaries,  vol.  1 ,  page  1,  says  constitute 
the  fundamental  principles  of  municipal  law.  Wtiat  is  it  then 
but  a  judicial    decree?     It   was   enacted    upon  the  avowed 
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What  does  it  do  then  but  adjudge  the  existence  of  the  debts, 

V  and  decree  that  the  lands  be  sold  for  their  payment.     It  is, 

to  be  sure,  in  form  a  law,  but  we  are  unable  to  see  how  it  dif- 
fers in  substance  from  a  judicial  decree,  and  if  it  is  in  sub- 
stance a  judicial  decree,  the  form  in  which  its  makers  have 
thought  proper  to  clothe  it,  cannot  alter  its  character. 

The  legislature  cannot  sit  in  judgment,  try  causes  and  ap- 
ply the  rules  of  law  to  them,  make  decrees,  and  much  less 
can  they  make  decrees  in  the  exercise  of  an  arbitrary  power, 
independent  of  and  in  opposition  to  the  rules  of  law.  It  is 
difficult  to  perceive  how  an  act  which  determines  that  the 
property  of  a  party  is  liable  for  a  given  debt,  and  that  it  be 
sold  for  the  payment  of  that  debt,  is  not  a  judicial  act;  and  yet 
in  substance  that  is  the  case  before  us.  It  is  true,  the  sale  is 
authorised  for  the  payment  of  debts  generally,  but  that  can 
make  no  difference  as  to  Its  judicial  character.  It  is  the  same 
thing  in  principle  whether  there  be  ten  creditors  or  only  one. 
We  are  aware  that  the  supreme  court  of  the  United  States,  in 
the  case  of  fVilkinson  vs.  Leland^  2  Peters'  R.  627,  and  the 
supreme  court  of  Massachusetts  in  the  case  of  Rice  vs.  Park- 
man^  16  Mass.  R.  326,  in  deciding  upon  acts  somewhat  sim- 
ilar, determined  that  those  acts  were  no  encroachment  upon 
the  judicial  power.  But  it  is  to  bo  observed  as  to  ihccasPbf 
Wilkinson  vs.  Lelandy  that  the  law  whose  constitutionality 
was  involved,  was  an  act  of  the  legislature  of  Rhode  Island. 
This  State  has  no  constitution,  but  is  governed  altogether  by 
thecharter  of  Charles  IT.  Tn  the  argument  of  the  case,  Mr. 
Wirt  put  the  power  upon  the  ground  that  there  was  no  consti- 
tutional restriction  to  legislative  action.  "Is  it  necessary,^' 
said  he,  "to  show  the  authority?  The  authority  is  that  of  the 
people."  Judge  Story,  who  delivered  the  opinion  of  the 
court,  enters  into  no  reasoning  upon  the  subject.  He  says: 
*'We  do  not  think  that  the  act  is  to  be  considered  as  a  judi- 
cial act,  but  as  an  exercise  of  legislation.  It  purports  to  be  a 
legislative  resolution  and  not  a  decree."  Now  if  this  is  the 
best  reason  which  can  be  given  why  it  was  not  a  judicial  act, 
with  deference  to  the  able  judge  who  advances  it,  the  opinion 
ought  to  have  very  little  weight.      If  by  niHkinp  an  nri  of  this 
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kind   purport  to  be  a  leciislative  resolve,  it   thereby  becomes  nashvillk, 

.        .  ...  ...  .  December,  1S36. 

a  legislative  and  not  a  judicial  act;  all  judicial  power  might  be  — 

usurped  by  the   legislature  and  exercised  ccnsititutionally  in  v 


^  the  form  of  legislative  resolves.  In  the  case  of  Rice  vs.  Park" 

^  marij  chief  justice  Parker  puts  it  upon  the  ground  thai  it  was 

not  a  question  in  which  different  parties  were  interested,  nor 
was  it  a  decree  affecting  the  title  to  the  property.  The  only 
object  of  the  legislature  in  that  case  was  to  grant  the  authority 

;  to  transmute  real  into  personal  property  for  purposes  beneficial 

to  the  owner.  This  view  of  the  case,  though  constituting  a 
broad  distinction  betireen  that  and  the  present  case,  is  hardly 
satisfactory.-  For  although  usually  there  are  two  parties  in 
each  judicial  proceeding,  yet  this  is  not  always  the  case.  An 
inquisition  of  lunacy  and  the  appointment  of  a  committee,  is  a 
case  of  tJiis  kind,  yd  in  such  case  there  is  an  exercise  of  ju- 
dicial power  and  discretion.  But  in  ihe  case  before  the  court 
there  were  two  parties;  there  were  parties  to  the  debts  which 
were  assumed  to  exist,  and  parties  to  the  sale  which  was  au- 
thorised to  be  made. 

We  are  next  lo  consider  whether  this  act  of  assembly  is  the 

[  *'law  of  the  land."     By  the  eighth  section  of  the  bill  of  rights 

it  is  declared  ^'that  no  freeman  shall  be  taken,  imprisoned,  or 
disseized  of  his  freehold,  liberties  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed,  or  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  Lord  Coke  in  his  commentary  upon  Magna 
Charta,  2  Institute,  51,  in  defining  the  meaning  of  the  phrase 
* 'law  of  the  land,"  says:  *'That  the  law  might  extend  to  all, 
it-is  said  per  legemierrne^  by  the  law  of  the  land,"  By  this 
court,  in  many  cases  these  terms  "law  of  the  land,"  are  defined 
to  mean  a  general  and  public  la\y^  operating  equally  upon  every 
member  of  the  community. 

It  is  however  contended,  that  this  provision  of  the  constitu- 
tion was  not  intended  to  apply  to  a  case  like  the  present,  but 
was  intended  to  prevent  majorities  in  times  of  high  politi- 
cal excitement  from  passing  partial  laws,  whereby  to  create 
forfeitures  of  estates  and  otherwise  to  destroy  obnoxious  indi- 
viduals. It  is  true  no  doubt,  but  that  the  primary  object  of 
the  framers  of  the  constitution  was  lo  protect   individuals  in 
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NASHVILLE,  cascs  likc  those  suggested  in  the  argument.     But  the  language 

used  is  of  general  application  and  forbids  the  enactment   of  u 

V  partial  law  by   which  the  rights  of  any  individual  shall  be 

abridged  or  taken  away.  Nor  is  there  a  single  provision  in 
our  constitution  more  ^salutary  in  its  character,  or  that  de- 
mands in  its  enforcement  the  exercise  of  greater  vigilance  and 
energy. 

The  only  means  by  which  the  legislature  can  be  kept  within 
the  bounds  of  the  constitution  in  times  of  high  poHtical  ex- 
citement, is  to  accustom  its  members  to  the  restraints  it  im- 
poses and  to  check  their  assumptiog  of  an  excess  of  power 
promptly,  whenever  the  case  occurs.  If  when  the  public 
mind  is  quiet,  and  public  opinion  sustains  the  courts  in  the  dis- 
passionate and  impartial  exercise  of  its  supervisory  power,  prece- 
dents of  constitutional  violations  shall  not  be  permitted  to  take  ef' 
feet,  we  may  hope  that  each  departmentof  the  government,  ac- 
customed to  move  in  its  legitimate  sphere,  with  uniformity  and 
harmony,  will  not  readily  run  into  excess,  even  in  times  of  ex- 
citement and  party  strife.  Public  opinion  too,  accustomed 
to  yield  to  the  authority  of  judicial  decisions,  and  to  sustain 
the  courts,  even  when  they  arrest  the  operation  of  a  legislative 
act,  will  ac(]uire  a  wholesome  morality  and  a  firm  tone  by 
which  the  courts  will  feel  sustained  and  encouraged  in  the  dis- 
charge of  their  duty,  should  the  time  ever  come  when  the 
sanctuary  of  justice  will  be  the  last  hope  of  the  oppressed. 
Every  case,  therefore,  where  the  constitutionality  of  a  legisla- 
tive act  is  drawn  in  question,  is  a  grave  and  important  matter, 
and  while  on  the  one  hand  the  courts  ought  to  entertain  for  the 
legislature  the  highest  respeci,  and  to  decide  against  their  acts 
only  from  the  clearest  convictions  of  duty;  on  the  other  hand, 
where  they  are  clearly  satisfied  the  consitution  is  violated,  they 
have  no  alternative  but  to  declare  that  such  act  of  assembly  is 
not  law. 

The  act  of  assembly  under  consideration  is  attempted  to  be 
sustained  upoff^two  grounds,  I'st.  thac  the  complainants  whose 
estate  was  sold  were  infants,  and  that  the  legislature  in  passing 
the  act  were  in  the  exercise  of  a  guardianship  over  them,  and 
2Dd,  that  the  sale  was  necessary  to  pay  the  debts  of  the  ances- 
tor. 
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In  the   case  of  Rice  vs.  Parkman^   chief  justice  Parker  JJf^^Hy*^". 

puts  the  exercise  of  the  power  to  pass  such  laws  on  the  ground  — 

tiiatthe  parties  interested  are  infants,  and  that  the  government  v 

is  bound  to  exercise  a  guardianship  over  them.    In  Massachu- 
setts the  exercise  of  such  a  power  by  the  legislature,  is  de- 
rived from  the  construction  the  court  gives  to  their  constitution, 
in  which. it  is  provided,  (see  same  case   12  Mass.  334,)  that 
the  legislature  shall  have  full  power  and  authority  from  ''time 
to  time  to  make,  ordain  and  establish  all  manner  of  wholesome 
and  reasonable  orders,   laws,  statutes  and  oi*dinances,  direc' 
tions  and  instructions,  so  that  the  same  be  not  repugnant  or 
contrary  to  the  constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth,  and  of  the  subjects 
thereof."     These  powers  are  very  extensive,    and  some  of 
tbem  would  seem  to  partake  of  a  judicial  character;  but  no  such 
powers  are  conferred  by  our  constitution  on  the   legislature. 
It  confers  on  the  general  assembly  all  legislative  powers.    No 
act  can  be  passed  which  is  not  of  a  legislative  character.     But 
the  habits  of  thinking  in  Massachusetts  seem  to  have  led  to  the 
concession  that  the  powers  of  the  legislature  were  analogous 
to  those  that  are  exercised  by  Parliament.     In  the  opinion 
under  review,  the  judge  says,  "this  is  a  power  frequently  ex- 
ercised by  the  legislature  of  this  State  since  the  adoption  of 
the  constitution,  and  by  the  legislatures  of  the  pro vincci  audof 
the  colony  while  under  the  sovereignty  of  Great  Britain,  an- 
alogous to  the  power  exercised  by  the  British  Parliament  on 
similar  subjects,  time  out'of  mind."     Now  it  is  manifest  that 
the  exercise  of  such  a  power  by  the  British  Parliament  is  no  pre- 
cedent by  which  our  legislature  should  be  governed.     Parlia- 
ment is  omnipotent,  it  can  do  any  thing  not  naturally  impossi- 
ble.    Great  Britain  has  no  constitution  established  by  the  sov- 
ereign will   of  the  people   and  paramount  to  the  legislative 
power  of  Parliament;  so  far  from  it,  that  Parliament  can  change 
what  they  call  their  constitution,  and  hence  it  follows  that  it  is 
above  the  constitution.     Not  so  with  us.     The  people  have 
established  the  consitution  as  the  fundamental  and  paramount 
law.     The  government   is   divided  into  co-ordinate  depart- 
menis.     The   legislature   constitutes   one   of  those   depart- 
ments, and  is  as   much  restrained  and  bound  to  move  in  its 
VOL.  10.  10 
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NAtAviLLs,  prescribed  sphere,  as  either  the   executive  or  judicial.     The 

. opioion  therefore  which  draws  from   the  practice   of  Farlia- 

r  mdnt  an  argument  in  favor  of  the  power  conteiided  for  in  our 

legislature  must  be  wrong. 

The  same  opinion  (page  331,)  advances  another  palpable 
political  fallacy  to  sustain  this  power.  The  judge  says,  speak- 
ing of  the  relative  powers  of  the  courts  and  of  the  legislature, 
•*Tbe  constituent,  when  he  has  delegated  an  authority  without 
an  interest,  may  do  the  act  himself  which  he  has  authorised 
another  to  do,  and  especially  when  that  constituent  is  the  legis- 
lature." This  assumption  places  the  legislature  above  the  ju- 
diciary and  constitutes  it  the  sovereign.  It  is  wholly  incon- 
sistent with  the  theory  of  our  government.  Sovereignty  re- 
sides in  the  people,  and  having  delegated  to  the  legislature,  to 
the  judiciary  and  to  the  executive,  the  exercise  of  that  por- 
tion of  it  as  co-ordinate  departments  which  they  have  consid- 
ered moFi  fitting  to  be  exercised  by  each,  they  retain  them- 
selves the  exclusive  paramount  sovereignly.  So  far  then 
from  the  legislature  being  the  constituent  of  the  courts,  the 
people  are  the  only  constituents,  and  all  the  officers  of  thj 
government  in  all  the  departments  arc  their  agents. 

The  f^t  that  the  constitution  may  prescribe  that  the  mode 
of  appointing  the  judges  shell  be  by  the  legislature,  does  not 
oonstitute  the  legislature  the  constituent.  If  so,  the  electors 
of  president  and  vice  president  of  the  United  t-taies  would  be 
the  only  constituents  of  those  functionaries.  And  as  in  some 
of  the  States,  judges  are  appointed  by  the  governor,  in  oth- 
ers by  the  legislature,  and  in  others  by  the  people  directly, 
the  constituency  in  each  of  these  cases  varying,  the  judges 
would  be  alternately  at  the  feet  of  t))e  legislature,  the  govern- 
or and  the  people.  But  no  such  absurdity  exists,  and  the 
stateirent  of  the  proposition  must  have  resulted  from  inatten- 
tion to  the  form  of  our  state  and  federal  governments. 

It  follows  from  this  view  of  the  subject,  that  the  legislature 
is  not  sovereign,  that  it  is  not  the  constituent  of  the  courts, 
oor  are  they  its  agents;  and  that  any  assumption  by  the  legis- 
lature of  powers  conferrred  l)y  the  consiituiion  upon  the  ju- 
diciary, is  as  destitute  of  authority  as  it  would  be  in  the  courts, 
Ifi^ere  they  instead  of  adjudging  what  the  law  is,  to  undertake 


I 


descended  to  these  heirs,  has  been  sold  to  satisfy  debts  ibr 
which  they  had  not  been  rendered  liable,  and  for  the  payment 
of  which  they  had  a  right  to  require  the  application  of  the 
whole  personal  estate  before  their  lands  could  be  charged.  In 
such  a  case  as  this,  the  court  whose  opinion  has  been. so  often 
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the  exercise  of  legislative  powers,  and  to  prescribe  what  it  {'-^•"^'^JJ* 

shall  be.     These  observations  are  made  in  order  to  show  that : 

as  the  sovereignty  does  not  rest  in  the  legislature,  the  power  ^ 
to  exercise  a  guardianship  over  the  estates  and  persons  of  in- 
fants, does  not  exist  in  that  body.  It  is  the  duty,  certainly,  of 
the  e;overnment  to  protect  and  provide  for  those  who  are  in^ 
capable  of  taking  care  of  themselves;  but  it  is  the  duty  of  the 
legislature  to  pass  general  laws  whereby  this  may  be  done. 
We  cannot  concur  with  chief  justice  Parker,  that  the  legisla- 
ture * 'might  resume  the  burthens  of  fhis  business  to  itself," 
and  perform  all  the  duties  of  guardian  for  all  the  infants  in  the 
country.  However  that  might  be  in  Massachusetts  in  virtue 
of  the  very  extensive  powers  granted  to  the  legislature  by  their 
constitution,  it  cannot  be  the  case  here.  For  the  same  judge 
(page  331,)  declares,  "It  is  not  legislation  which  must  be  by 
general  acts  and  rules,  but  ihe  use  of  a  parental  and  tutorial 
power  for  purposes  of  kindness,  without  interfering  with,  or 
prpjudice  to  the  lights  of  any  but  those  who  apply  for  specific 
relief."  Now  if  ^uch  acts  are  not  acts  of  legislation,  and 
the  judge  here  declares  they  are  not,  then  as  we  have  seen, 
our  legislature  cannot  constimtionally  pass  them^  for  It  has  none 
other  than  legislative  powers,  except  in  those  particular  cases 
where  other  powers  are  expressly  conferred.  The  legislature 
must  therefore  enact  general  laws  for  the  protection  of  infants 
and  the  management  of  their  estates,  and  it  can  with  no  more 
propriety  refuse  to  do  so,  than  after  such  laws  are  passed^  the 
courts  can  refuse  to  hear  and  determine  the  matters  properly 
submitted  to  them.  It  results  from  what  has  been  said,  that 
the  case  of  Rice  vs.  Parkham^  is  not  an  authority  in  this  case. 
If  there  were  no  other  objection  to  considering  it  as  such,  tlie 
dissimilarity  of  the  two  cases  would  prevent  its  application. 
There  the  infants  were  not  deprived  of  their  property  by  the 
legislative  act,  but  it  was  only  transmuted  from  real  to  personal 
r  property,  manifestly  to  their  advantage.     Here,  the  property 
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DeJi*"bw  ^sal' '®^®"^^^  *^'  would  not  have  sustained  the  act.     They  say  "no 

j^ one  imagines  that  under  this  general   authority  the  legislature 

▼  could  deprive  a  citizen  of  his  estate   or  impair  any   valuable 

contract  in  which  he  might  be  interested." 

The  other  ground  upon  which  the  competency  of  the  legis- 
lature to  pass  such  laws  is  maintained  is,  that  the  sale  was  ne- 
cessary in  order  to  raise  a  fund  to  pay  the  debts  of  the  ances- 
tor. It  is  upon  this  ground  that  the  supreme  court  of  the 
United  States  puts  the  case  of  Wilkinson  vs.  Leland,  2  Pe- 
ters 658.  But  in  that  case,  the*court  declares  that  the  devisee 
took  the  land,  subject  to  the  lien  of  creditors;  that  the  act  di- 
vested no  rights  "except  in  favour  of  existing  liens  of  para*- 
mount  obligation,"  and  that  it  was  "remedial  in  nature  to  give 
effect  to  existing  rights."  This  construction  of  the  laws  of 
Rhode  Island  places  the  case  upon  a  principle  wholly  inap- 
plicable to  the  case  now  before  the  court.  It  h  settled  law 
in  this  State,  that  the  debts  of  the  ancestor  constitute  no  lien 
upon  the  lands  descended,  in  the  hands  of  the  heir.  The  cred- 
itors of  the  ancestor  had  established  no  right  to  have  satisfac- 
tion of  their  debts  by  the  sale  of  this  land.  This  act  could  not 
therefore  be  "remedial  in  its  nature  to  give  effect  to  existing 
rights."  When  to  this  striking  discrepency  between  the  two 
cases,  we  take  into  consideration  the  fact  that  Rhode  Island 
has  no  constitution  containi  )g  restrictions  upon  the  exercise  of 
legislative  power,  it  is  manifest  that  this  case  has  no  applica- 
tion to  the  present  one. 

We  will  next  notice  the  two  cases  from  Kentucky,  4  Mon- 
roe's Rep.  91,  and  6  Mon.  Rep.  592,  cited  by  Judge  Hick- 
eyin  the  opinion  delivered  by  him  in  the  case  of  Bedford^s 
guardian  expartCy  (Am.  Ju,  vol.  10,  p.  297.  The  acts  in 
both  these  cases  were  sustained  upon  the  ground  that  the  lands 
were  appropriated  to  the  payment  of  debts.  Their  applica- 
tion to  this  particular  objec  t,  is  the  sole  reason  which  the  court 
(manifestly  struggling  to  sustain  them,)  can  give  wherefore 
they  were  constitutional.  This  reason  is  clearly  falacious. 
If  it  be  lawful  to  sell  by  special  act  of  assembly,  the  land  of 
heirs  for  the  payment  of  the  debts  of  the  ancestor,  what  rea- 
son can  be  given  why  with  equal  propriety  the  land  of  any 
citizen  might  not  be  subjected  in  the  same  way  to  the  payment 
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of  his  own  debts.     Let  it  be  remembered  that  infancy  is  now5f-*^*"/'^,^*: 

•'  Decenibar  1836. 

out  of  the  question.     The  broad  proposition  is  that  the  lands 

of  heirs  may  be  subjected  in  this  way  to  the  payment  of  the  v 

ancestor's  debts  whether  these  heirs  be  infants  or  adults;  and 
why  should  this  be  when  other  debtors  are  only  liable  accord- 
ing to  due  course  of  law?  Surely  a  man  is  as  much  bound  to 
pay  his  own  debts,  as  heirs  can  possibly  be  to  pay  the  debts  of 
their  ancestor,  and  if  he  does  not  pay  them  promptly,  and  the 
course  of  law  by  which  to  compel  him  is  deemed  too  tedious, 
why  may  not  the  legislature  pass  a  law  directing  his  lands  to  be 
sold  for  their  payment.  Does  not  the  a'bsurdily  of  such  a 
proposition  startle  us,  and  yet  it  is  identical  in  principle  with 
that  which  is  maintained  in  the  two  cases  referred  to.  Again, 
as  is  weJi  remarked  by  Judge  Hickey,  the  constitutionality  of 
the  act  upon  this  hypothesis,  would  depend  upon  the  truth  or 
falsehood  of  the  suggestion,  that  the  ancestor  owed  debts.  The 
whole  reasoning  upon  which  these  cases  go,  is  so  manifestly 
erroneous,  that  they  are  entitled  to  no  weight.  From  this  re- 
view of  the  cases  relied  on  in  the  argument  for  the  defendants, 
it  results  that  neither  the  infancy  of  the  complainants  nor  the 
fact  that  their  land  descended  to  them  from  their  f\uher  whose 
debts  were  not  all  paid,  gave  the  legislature  any  more  power 
to  direct  a  disposition  of  their  estate  in  a  manner  not  authorised 
by  the  general  laws  of  the  land,  than  exists  in  that  body  to  dis- 
pose of  the  estate  of  any  other  citizen  in  the  same  way.  That 
the  legislature  has  power  upon  the  suggestion,  that  a  man  owes 
debts,  to  pass  an  act  directing  the  sale  of  his  lands  for  their 
payment,  no  one  would  argue.  And  yet  the  exercise  of  such 
power  would  be  less  objectionable  than  the  act  in  question.  In 
thi^  case  the  parties  whose  land  was  sold  were  not  indebted. 
It  was  not  certain  that  the  debts  due  from  their  ancestor  would 
ever  become  a  charge  on  their  lands.  By  this  sale  then  their 
real  estate  is  taken  away  and  applied  to  the  payment  of  debts 
they  did  not  owe,  not  by  the  judgment  of  their  peers,  not  by 
the  law  of  the  land;  but  by  a  special,  partial  act  of  the  legisla- 
ture, applicable  to  their  case  alone. 

Since  the  case  of  the  Bank  vs.  Cooper^  2  Yer.  699,  sev- 
eral cases  have  occurred  and  have  been  decided  by  this  court, 
upon  the  principles  of  that  case.   In  thai  case  it  was  decided, 
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Nabhville,  that  I  he  legislature  hcd  no  power  to  pass  a  law,  constituting 
a  special  tribunal  for  the  t«ial  of  a  particular  class  of  debtors 

Jones  '  * 

V  to  the  bank,  by  process   not   known  to   the  general  law  and 

Terry  

without  the  right  of  appeal.  This  cause  was  soon  followed 
by  the  case  of  fValley^s  heirs  vs.  Kennedy^  2  Yer.  654,  in 
which  it  was  determined,  that  an  act  authorizing  the  court  to 
dismiss  Indian  reservation  cases,  where  they  were  prosecuted 
for  the  use  of  another,  was  a  partial  law,  and  unconstitutional. 
Next  to  this  was  the  case  of  Tale  vs.  Bell,  4  Yer.  202,  in 
which  it  was  decided,  that  an  act  of  assembly,  authorizing 
the  executors  of  William  Tate  to  revive  a  judgment,  which 
had  been  obtained  by  Geo.  Bell  jn  his  life  time,  in  their  names, 
by  sci.fa.  against  Montgomery  Bell,  was  partial  in  its  charac- 
ter, was  not  the  law  of  the  land  and  was  void.  In  the  case 
of  OJjicer  vs.  Young,  5  Yer.  320,  it  was  decided,  that  an 
act  authorizing  James  Young  to  prosecute  a  suit  then  pending 
in  the  circuit  court  of  Wiiite  county,  in  the  name  of  Pettr 
Elt'od  vs.  Robert  Officer,  without  taking  out  letters  of  ad- 
ministration upon  the  estate  of  Peter  EIrod,  deceased,  was 
unconstitutional  and  void.  These  cases  were  all  decided  up- 
on the  same  general  principle,  that  the  several  lavirs  upon 
which  they  arose,  were  partial  in  their  operation,  acting  only 
on  special  cases,  and  tending  to  deprive  the  parties  to  be  af- 
fected by  them,  of  their  rights  and  property.  The  same 
principle  applies  to  the  <?ase  under  consideration,  with  as 
much  force  as  it  does  to  either  of  the  cases  referred  to.  The 
act  under  consideration  is  equally  special,  equally  restricted 
in  its  operation,  and  tends  more  directly  to  deprive  the  par- 
ties to  be  affected  by  it,  of  their  property,  than  either  of 
the  acts  above  referred  to.  It  is  not,  therefore,  the  law  of 
the  land,  and  is  void. 

Several  cases  have  been  referred  to,  where  special  laws 
have  been  declared  constitutional  by  this  court;  such  as  the 
case  of  Williams  \s.  Norris,  12  Wheaton:  Jinn  JHop«  vs. 
Johnson,  2  Yer.  123,  and  Vanzani  vs.  Waddle,  (3  Yer. 
260.  These  cases  were  all  determined  upon  the  principle, 
that  they  deprived  no  one  of  a  right,  but  were  enacted  to  ad- 
vance the  remedy  of  a  party,  whose  right  already  existed. 
If  they  were  susceptible  of  that  construction,  and  we  think 


OF    THE    STATE    OF    TENNESSEE.  79 

they  were,  then  no  one  would  doubt  their  cons!itutionality.NA8Hvn-i,E, 

•'  '  ^  ....  December   ]83ti 

They  would  not  be  subject  to  the  objection,  which  exists  to 

the  present  case.  v 

In  the  case  of  Fisher'^s  negroes^  6  Ver.  119,  we  have  an 
illustration  of  the  difference  between  these  two  principles,  in- 
volved in  special  acts  of  assembly.  Fisher'j  negroes  bad 
-been  emancipated  by  his  will,  but  in  order  to  the  enjoyment 
of  their  freedom,  it  was  necessary,  by  the  act  of  ISOl,  c 
27,  that  a  petition  be  presented  to  the  county  court,  and  up- 
on its  judgment,  that  their  emancipation  would  be  consistent 
with  the  interest  and  policy  of  the  state;  a  bond  and  security 
were  required  to  reimburse  the  county  any  damages  it  might 
sustain  by  the  emancipation.  In  1820,  an  act  was  passed, 
allowing  slaves,  who  were  emancipated  by  will,  in  case  the 
executor  should  refuse  to  file  the  petition,  and  give  the  secu- 
rity required  by  the  act  of  1801,  to  file  tlieir  bill  in  equity, 
'  and  if  the  court  should  be  of  opinion,  that  said  slaves  ought 

of  right  to  be  free,  it  was  required  so  to  order.  Fishers  ne- 
groes filed  their  bill  under  this  act,  and  while  it  was  in  pro- 
gress, the  legislature  passed  the  act  of  1831,  c  101, 
declaring  that  the  act  of  1829  should  not  be  construed,  so  as 
to  extend  to  any  case  existing  before  the  passage  of  the  act, 
but  that  in  &I1  such  cases,  where  bills  should  be  pending  under  ^ 

said  act,  it  should  be  the  duty  of  the  chancellor,  at  the  first 
term  of  his  court,  to  have  the  same  stricken  from  his  docket. 
The  chancellor  refused  to  dismiss  the  bill  as  directed,  upon 
the  ground  that  the  first  act  gave  the  negroes  rights  which 
the  legislature  had  no  authority  by  the  second  one  to  take 
away.  It  is  true  these  acts,  although  probably  inlbnded  for 
a  particular  case,  are  in  form  general  laws.  They  neverthe- 
less illustrate  the  principle  upon  which  legislation  may  pro- 
perly proceed  in  such  cases.  The  chancellor's  decree  in 
this  case  was  affirmed  in  this  court.  In  the  opinion  of  the 
court,  as  between  master  and  slave,  the  will  gave  to  the  ne- 
groes a  right  to  their  freedom,  and  nothing  was  wanting  to 
their  enjoyment  of  that  right  but  the  consent  of  the  govern- 
ment. This  consent  the  legislature  might  give  directly,  by  an 
i  act  applying  to  the  particular  caso,  or  they  might  ny  law  vest 

)  the  judicial  tribunals  with  power  to  give  it.*    No  right  was 
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D«i^ember^836  ^^^^^^  ^^^7  ^Y  ^^'     "^^^  ncgioes  having  been  emaDcipated  by 

J^,"~  will.  Fishers  distributees  had  no  right   to  thenj.     The  act 

"  communicated  a  benefit  to  them,  without  impairing  the  right 

of  any  other  person.  Not  so  the  act  of  1831.  That  act 
was  special.  It  only  applied  to  cases  where  bills  had  been 
filed  under  the  act  of  1829,  for  the  emancipation  of  negroes, 
who  were  liberated  by  will  before  the  passage  of  this  act. 
These  it  required  should  be  dismissed  from  the  chancery 
court,  and  no  adequate  mode  of  trial  existed  elsewhere. 
The  court  said  that  the  effect  of  the  act  would  be,  to  destroy 
the  right  communicated  by  the  act  of  1829,  and  that  doing 
so,  it  was  unconstitutional. 

od.  It  is  insisted  that  these  infants  were  instrumental  in 
procuring  the  passage  of  this  act  of  assembly,  whereby  the 
defendants  were  induced  to  advance  their  money  for  this  land, 
and  that  it  is  a  fraud  in  them  now  to  take  advantage  of  a  want 
of  power  in  the  legislatnre  to  pass  the  law,  and  so  to  defeat  * 

the  defendants  title.  Upon  an  examination  of  the  proof,  it 
does  not  appear  that  they  had  any  agency  in  obtaining  the 
passage  of  the  act.  One  witness  only  speaks  upon  the  sub- 
ject, and  he  in  answer  to  a  leading  question,  indicates  that 
the  subject  was  spoken  about  in  the  family,  without  pretend- 
ing that  the  children  had  any  agency  in  getting  up  the  petition 
to  the  legislature.  But  if  they  had  •done  so,  we  are  unable 
to  perceive  upon  what  ground  they  could  be  charged  with 
Iraud.  If  an  infant  sell  his  estate,  making  the  most  solemn 
promises  to  confirm  the  title  when  of  age,  his  subsequent 
disaffirmance  of  it  would  be  no  fraud.  A  sale  under  a  legis- 
lative act,  procured  at  his  instance,  would  surely  be  no  more 
obligatory  on  him  than  one  made  by  himself  witl)out  such  dct. 
The  same  want  of  discretion  which  renders  him  unfit  to  be 
trusted  in  the  sale  of  his  property,  would  exist  to  the  same 
extent  in  the  other  case,  and  incapacitate  him  from  a  disereet 
exercise  of  judgment  as  to  the  proposed  application  to  the 
legislature.  If  this  argument  could  prevail,  no  infant  would 
be  safe  in  his  possessions.     It  would   be  easy  for  the  party  ] 

wishing  to  Durchase  bis  estate  to  induce  him  to  apply  to  the 
legislature  for  the  passage  of  an  act^  authorizing  its  sale;  and 
after  the  sale  would  be  efl^ected,  he  would  be  told,  that  al- 
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tbou£;h  the  act  was  void,  yet  a  disaffirmance  of  the  sale  on  Nashville, 

».  «.     1  r         1        ^,  11    1  1-1      ,L»eceniber,1836. 

bis  part  would    be  a  fraud.     Thus  would  be  accomphshed 

indirectly  that  which   the  law  prohibits  from  being  done  di-  ▼ 

rccily. 

4th.  We  next  come  to  coBsider  the  question,  whether  the 
statutes  of  limitations  operates  in  the  cause,  as  to  either  com- 
plainanCy  and  to  what  extent. 

The  possession  was  taken  by  Perry,  the  1st  January,  1827; 
but  it  is  contended  that  there  is  no  evidence  that  there  was 
a  continued  possesion  for  seven  years.  The  proof  of  wit- 
nesses is  unsatisfactory  upoti  this  subject.  But  there  is  no 
necessity  for  resorting  to  witnesses,  as  the  pleadings  suffici- 
ently show  how  the  facts  are.  The  bill  alledges  that  there 
was  no  such  continued  possession  for  the  length  of  time  ne- 
cessary to  form  the  bar,  and  seeks  a  discovery  of  the  defen- 
dants upon  this  subject  by  interrogatories,  requiring  them  to 
stale  how  the  fact  is.  The  answer  of  Perry  states,  that  he 
took  possession  of  the  land  about  Ut  January,  1827,  by  his 
overseer  and  negroes,  and  moved  to  it,  and  took  posses- 
sion by  himself  and  family  in  August  of  the  same  year, 
and  remained  on  it  till  the  month  of  May,  1831.  He 
f  then  moved  his  white  family  to  Pulaski,  and  remained   in 

I  Pulaski  until  1st  day  of  January,    1834,  when   he   moved 

his  family  and  again  settled  on  said  land,  during  all  which 
time  he  had  peaceable  possession  by  his  overseer  and  ne- 
groes. The  complainants,  by  seeking  a  discovery  of  the 
defendant,  have  made  him  a  witness  upon  this  subject,  and 
tbey  cannot  object  to  his  testimony,  when  it  makes  against 
tbem. 

5th.  The  possession  having  been  proved,  the  next  ques* 
tjon  is,  how  and  against  whom  does  it  operate.  The  deed 
executed  by  the  Jones'  to  the  Steels,  was  dated  the  23rd  of 
May,  1826,  and  registered  25th  of  February,  1S29.  This 
suit  was  commenced  the  24thday  of  February,  1835.  Seven 
years  did  not  elapse  from  the  time  the  deed  was  registered, 
up  to  the  time  of  the  commencement  of  the  £uit.  Whether, 
therefore,  the  first  section  of  the  act  of  limitations  of  1819, 
e  28,  will  operate  to  bar  the  complainants'  claim,  is  a  ques- 
tion of  some  doubt,  and  which  it  is  not  necessary  to  decide. 
TOL.    10.  U 
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SjcemboMsse'  ^®  ®^®"  therefore  consider  the  case,  in  reference  to  the  se- 

j^ cond  section  of  said  act.     John  R.  B.  Jones,  the  oldest  of 

V  the  complainants  airived  at  the  age  of  iwenly-one  years,  the 

20th  January,  1828.  Jane  R.  White  became  of  age  ihe 
1st  day  of  November,  1829,  but  she  was  married  to  her 
present  husband,  Benton  R.  White,  before  1st  January, 
1827;  end  Nancy  M.,  the  youngest  of  the  complainants,  did 
not  become  of  age  until  11th  September,  1832.  From 
these  facts  it  appears,  that  John  11,  B.  Jones  is  the  only  one 
of  the  complainants  against  whom  the  statute  of  limitations 
operates;  and  the  next  inquiry  is,  to  what  extent  does  it 
operate  against  him. 

The  complainants'  counsel  insists,  that  as  the  defendants 
possession  is  only  protected  by  virtue  of  the  second  section 
of  the  act  of  18  IP,  it  can  operate  in  his  favor  only  to  the 
extent  of  his  actual  inclosutcs.  In  support  of  this  position 
s  the  case  of  Dych^  vs.  Ga<»s^  lessee^  3  Yer.  397,  is  cited  and 
and  relied  on.  That  case  does  not  support  the  position  con- 
tended for.  That  wr.s  a  case  of  naked  possession,  unaccom- 
panied by  title,  legal  or  equitable,  valid  or  invalid.  It  is 
true,  Dyche,  after  he  had  been  some  years  in  possession,  pro- 
cured an  informal  deed,  covering  his  possession;  but  from 
the  date'of  that  deed,  seven  years  had  not  elapsed  before  the 
suit  was  brought.  The  case  therefore  was  decided,  as  though 
the  deed  had  never  existed;  and  there  appearing  nothing  in 
the  case  by  which  to  determine  the  extent  of  the  possession, 
save  the  enclosures  actually  made,  the  court  determined  that 
the  possession  must  be  restricted  to  such  enclosures.  In  the 
opinion  of  the  court,  it  is  true  it  is  said,  ''It  is  mostdifScult 
to  distinguish  between  a  defendant,  in  some  appearance  of 
claim,  evidenced  by  writing  of  no  v&lidity  in  law  or  equity, 
and  one  holding  as  a  trespasser,  without  excuse.^'  These 
remarks  doubtless  misled  his  honor,  the  chancellor,  and  in? 
duced  him  to  place  this  case  upon  the  foot  of  a  naked  pos- 
session. It  may  be  observed  here,  that  the  remarks  above 
quoted  were  not  called  for  by  the  facts  of  the  case,  and  do 
not  constitute  a  decision  of  the  question,  indicated  by  them. 
But  if  it  be  true,  that  one  who  is  in  possession,  holding  un- 
der QD  informal  writing  of  no  validity,  either  in  law  or  equity, 
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would  be  restricted  to  his  actual  enclosure,  it  does  not  folloifjlJJ;^»H^"'^«» 

that  such  would  be  the  case  in  relation  lo  a  party  liolding  bjj —j 

virtue  of  a  title  bond,  or  an  unregistered  deed.     On  the  con-  ▼ 

trary,  we  think  it  clear,  llmt  a  party  who  is  in  possession  for 
seven  years  of  a  tract  of  land,  holding  it  adversely,  under 
and  by  virtue  of  an  unregistered  deed^  is  protected  by  the  second 
section  of  the  act  of  1819,  to  the  extent  of  the  boundaries 
of  his  deed.     Why  may  not  this  be  so.^     He  certainly  takes 
possession  claiming  to  hold  to  that  extent.     Is  there  not  the 
same  reason  why  he  sliould  be  considered  as  so  holding,  that 
exists  in  favor  of  such  construction  of  a  lessee's  possession. 
It  does  not  require  a  legal  title,  in  order  that  the  possession 
of  a  party  shall  be  construed  to  extend  beyond  his  actual  in- 
closure.      Possession  taken  under  an  equitable  title,  by  which 
the  boundary  is  defined,  of  a  part,  will   be   construed  lo  ex- 
tend to  the  whole  in  the  same  way  that  it  would  had  the  title 
been  a  legal  one.     We  think,  therefore,  thai  as  the  com-  ' 
plainant,  John  R.  B.  Jones,  was  twenty-one  years  of  age 
more  than  three  years  before  this  suit  was  brought,  be  is  barred 
of  any  recovery  whatever  in  this  case. 

6.  The  next  question  is,  as  to  the  jurisdiction  of  this 
court.  The  defendanlc  claim  title  to  the  hind  in  controversy, 
by  virtue  of  a  void  deed,  and  the  coniplainants  seek  to  have 
said  deed  delivered  up  to  be  cancelled.  It  is  settled  in  this 
state  and  elsewhere,  that  a  court  of  equity  buS  the  power  to 
order  a  deed,  bond,  or  other  instrument,  to  be  delivered  up 
to  be  cancelled,  if  the  same  be  void,  whether  its  .character 
as  such  appear  from  the  face  of  the  instrument  or  otherwise. 
Hamilton  vs.  CiimmingSy  1  John.  Ch.  Rep.  517:  Bromley 
vs.  Holland,  7  Ves.  19:  1  Hovenden's  Sup.  17:  see  also 
Johnson  vs.  Cooper,  1  Yer.  524,  530,  and  Richmond  vs. 
McJUinn,  6  Yer.  Rep.  Having  obtained  jurisdiction  of  the 
cause  for  this  purpose,  the  court  will  retain  it,  until  the 
whole  matter  is  disposed  of,  and  the  rights  of  the  parties  set* 
tied. 

7th.  The  complainants  pray  that  the  defendants  be  com- 
pelled to  account  for  the  rents  and  profits  since  they  have  had 
possession  of  the  premises. 

They  are  imquestionably  entitled  to  an  account  as  prayed 
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B^c!mZf!n36!^^^'  ^"^  ^^^  ^^^  °^  opinion  that  in  taking  that  account  the 

— :^^^ defendants  should  be  allowed  for  any  valuable  and  permanent 

V  improvements  they  may  have  made,  so  that  such  allowances 

do  not  exceed  the  rents  and  profits  for  which  they  are  charge- 
able. 

The  decree  of  the  chancellor  will  be  reversed  and  reform- 
ed according  to  the  principles  of  this  opinion. 

Decree  reversed. 


BrowD. 


Brown  et.  al,  vs.  Brown  and  Wipet. 

A,  made  and  executed  his  last  will  about  five  days  before  fali  death.  The  will,  a<l«r 
h»i  death,  could  not  be  found:  Held,  that  in  the  absence  of  proof  to  the  contrary,  ft 
will  be  presumed  that  he  caneoHed  U  himsalf. 

The  bill  alleged,  that  A  left  a  will  at  his  death,  and  that  the  defendant  had  dee- 
troyed  It.  The  answer  of  the  defendant  denied  all  Isnowlcdgc  of  the  will,  she  admit- 
ted,  however,  thntslie  eaid  on  the  morning  after  her  father^  death,  that  «*she  had  hl« 
will,"  but  stated,  that  she  meant  by  this,  certain  directions  given  verbally  by  A  to  her, 
eonccrning  the  properly,  anH  which  she  considered  as  his  wll':  Held,  that  thl8_eipltt- 
natlon  Was  nonsenslral  and  absurd,  and  being  disproved  by  one  witness  the'  court 
might  act  on  the  admlasfon  contained  in  the  anewer,  wholly  disregarding  the  expla- 
nation. 

Although  a  discovery  besought  from  a  defendant,  it  does  not  follow  that  all  tb« 
statements  made  in  the  answer  in  relation  thereto  are  to  be  believed.  If  an  unreason- 
able and  absurd  explanation  be  given  of  a  fact  admitted  therein,  or  If  the  answer  con- 
tradict  itself,  or  other  parts  of  It  are  disproved,  so  that  the  credit  of  the  defendant 
(as  a  witness)  is  destroyed,  the  court  is  not  bound  to  act  on  the  whole  statement,  al- 
though not  contradicted  by  two  witnesses,  but  may  decree  on  the  adminion  in  the 
answer,  disregarding  other  parts  of  it. 

The  declaratrons  of  a  testator,  that  he  never  intended  to  give  A,  (who  in  th« 
absence  of  a  will  would  have  succeeded  to  his  property)  any  thing — that  ho  was  dis- 
sipated and  wortliless — together  with  an  extreme  dislike  to  A,  and  a  solicitude  to  exe- 
eeote  his  will,  and  its  actual  execution  a  few  days  before  his  death,  in  fhvorofhls 
grandchildren,  were  held  to  be  such  circumstances,  as  with  the  positive  swearing  of 
one  witness,  were  sufficient  to  outweigh  the  answer  of  A,  denying  all  knowledge  of 
the  will,  4cc. 

When  a  will  is  lost,  destroyed  or  suppressed,  a  court  of  equity  will  set  It  up. 

This  was  a  suit  commenced  in  the  chancery  court  at  Co- 
lumbia. Peter  Akers,  the  father  of  Elizabeth  Brown,  one 
of  the  defendants,  died  on  the  15th  September,  1834,  siezed 


firown 
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of  a  quantity  of  land,  and  possessed  of  a  number  of  neeroes,  NASHvim, 
set  out  by  name  in  the  bill;  together  with  other  chattel  pro-- 
perry,  such  as  slock,  household  and  kitchen  furniture,  &c. 
The  bill  stated  that  Peter  Akers  made  and- published  his  will 
on  the  26th  August,  1834,  by  which  he  directed  that  after 
the  death  of  the  defendant,  Charles  V.  -Brown,  a  comforta- 
ble subsistence  should  be  alk>tted  to  Elizabeth  Brown,  wife 
of  Charles  V.,  and  that  the  balance  of  his  property  should 
Jbe  divided  equally  amongst  the  children  of  the  said  Charles^ 
V.  and  Elizabeth.  The  bill  further  charged,  that  the  defen^ 
dant,  Elizabeth  Brown,  got  possession  of  the  will  after  the 
death  of  her  father,  and  destroyed  it  or  suppressed  it,  and 
that  Charles  V.  Brown  had  taken  out  letters  of  administra- 
tion upon  the  estate  of  Peter  Akers.  The  bill  prayed  for  the 
will  to  be  produced,  if  in  existence,  and  that  it  might  be  set 
up  and  declared  the  last  will  of  Peter  Akers,  deceased,  and 
that  the  letters  of  administration  be  annulled,  &c. 

The  defendants  answered  separately: — they  both  admitted 
the  death  of  Peter  Akers,  as  alleged,  and  that  at  his  death 
he  left  the  property  set  out  in  the  bill,  but  denied  that  he  had 
a  good  right  and  tide  to  a  large  part  of  the  property,  which 
they  insisted  belonged  of  right  to  the  defendant  Charles  V. 
Brown.  They  both  stated,  that  if  any  will  was  made  as 
alleged,  they  never  saw  it,  and  had  no  information  on  the 
subject,  except  from  rumour.  They  insisted,  that  if  such 
will  was  made,  it  was  destroyed  by  Peter  Akers  himself,  on 
account  of  changes  which  his  own  mind  underwent.  They 
stated  that  he  was  a  very  old  man,  being  seventy-six  at  his 
death,  and  whimsical  and  changeable  in  his  notions.  Both 
defendanT^  expressly  denied  any  knowledge  of  the  will,  or 
that  they  ever  had  it  in  their  possession  or  saw  it,,  or  that 
they  bad  any  knowledge  as  to  what  became  of  it,  but  ex- 
pressed the  opinion  that  it  was  destroyed  by  the  old  man 
himself. 

Elizabeth  Brown  admitted  in  her  answer,  that  she  was  dis- 
satisfied with  the  provisions  made  for  her  in  the  will.  She 
also  admitted,  that  she  had  said  on  the  morning  after  her  fa- 
ther's death,  that  "she  had  her  father's  will,"  but  when  she 
said  this,  sbe  meant  certain  directions  which  he  had   given 
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DetenUje/^836  ^^'''^^''x  about  liis  property,  and  which  she  considered  as  his 
— will. 

fit  own 

v^  Two  witnesses  proved   the  execution   of  the  will  and  its 

contents,  and  that  it  was  finally  completed  and  witnessed 
about  five  days  before  Aker's  death.  A  number  of  witnesses 
detail  conversations  with  Peter  Akers,  in  which  he  always 
expressed  a  determination  to  give  Charles  V.  Brown  no  part 
of  his  properly.  Brown  was  proved  to  be  a  man  much  ad- 
dicted to  intoxication,  and  had  wasted  all  his  propeity,  so 
that  he  was  utterly  insolvent. 

One  witness,  (Amos  Richardson,)  proved  that  on  the  morn- 
ing after  Aker's  death,  he  had  a  conversation  with  defendant, 
Elizabeth  Brown,  in  which  she  said,  '*the  will  was  in  the  house, 
or  she  expected  it  was  there,  the  witness  however  believed 
her  expression  was,  that  it  was  in  the  house.  The  chancel- 
lor dismissed  the  bill. 

G,  8.  PilloiOf  for  complainants,  contended,  1st,  that  the 
proof  in  the  cause  established  beyond  controversy  the  duo 
execution  of  the  will  only  five  days  before  the  death  of 
Peter  Akers. 

2.  That  if  a  will  is  made  and  executed  by  a  person,  and 
the  will  cannot  be  found  at  his  death,  the  law  will  presume 
that  it  was  cancelled  by  the  testator  himself.  Yet  the  rule 
was  only  applicable  to  cases  where  lie  retained  its  custody  and 
control  until  his  death.  That  such  presumptio.i  could  not 
arise  when  the  proof  shows  the  party  interested  in  cancellin.ij 
or  destroying  it,  had  control  over  it,  or  had  previous  to  the 
parties  death  possession  of  his  keys,  valuable  papers,  &c. 
which  was  the  case  here.     But, 

3.  The  evidence  in  the  cause  clearly  rebuts  the  presump- 
tion. The  defendant  Elizabeth  admits  in  her  answer,  that 
after  her  father's  death,  she  snid  the  will  was  in  the  house, 
/.nd  this  fact  is  directly  proved  by  Richardson.  True,  she 
denies  positively  that  she  knew  of  the  existence  of  the  will, 
or  that  she  destroyed  it,  and  says  she  meant  by  "her  father's 
will"  certain  directions  verbally  given  to  her  by  her  father 
in  relation  to  the  property,  which  she  considered  as  his  will; 
and  it  is  insisted  her  positive  denial  can  only  be  outweighed 
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by  one  witness  and  corroboratine  circumstances.     I  consider  J* ^■"/'f''"» 

^  ,       ^  ,  December,  I«36. 

that  her  answer  has  been  SO  disproved.  Her  explanation  of — "^^^^ — 
her  conversation  with  Richardson  is  so  absurd,  and  so  incon-  ^  7 
sistent  with  the  facts  in  the  cause  ihat  it  cannot  be  regarded. 
Richardson  proves  she  told  him  the  will  was  in  the  house  on 
ibe  morning  after  the  old  man's  death.  This  witness,  in  con- 
nection with  the  admissions  in  the  answer,  and  other  corrobo- 
rating circumstances  disprove  the  denial,  and  will  authorize 
this  court  to  set  up  the  will.  (The  counsel  here  went  into  an 
elaborate  and  minute  investigation  of  the  testimony,  tending 
to  disprove  the  answer,  and  contended  that  it  amply  sustained 
the  positions  he  assumed.) 

•/?.  O.  P.  J^Cichohon^  for  defendants.  It  is  a  rule  of  law, 
that  if  a  man  make  his  will  anil  retain  it  in  bis  possession, 
and  after  his  dead)  no  will  can  be  found,  the  presumption  is, 
tliat  he  destroyed  it  himself,  and  it  rests  upon  those  alleging 
the  contrary  to  prove  it.  See  3  Stark,  1715:  3  Phill. 
12s. 

In  this  case,  Akers  having  made  his  will  and  retained  it, 
it  devolved  upon  the  defendants  to  prove  its  destruction  by 
some  person  other  than  Akers  hitpself.  The  answers  being 
sworn  to,  and  the  bill  not,  in  order  to  oveiturn  the  presump- 
tion of  destruction  by  Akers  himself,  the  denial  in  the  answer 
must  stand,  until  disproved  by  two  witnesses,  or  one  witness 
and  strong  circumstances.  See  Fonb.  647,  n:  5  Yer.  452: 
7  Yer.  155.  Such  proof  was  not  produced — no  witness 
contradicts  the  answer,  for  the  conversation  detailed  by  Rich- 
ardson is  easily  explained.  The  proof  was  wholly  circum- 
stanual  and  therefore  could  not  overturn  the  legal  presump- 
tion. 

The  jurisdiction  of  the  court  in  the  case  depended  upon 
the  fact  of  the  existence  of  the  will  at  the  testator's  death 
and  its  suppression,  for  it  is  settled,  that  unless  this  fact  is 
clearly  made  out,  a  court  of  chancery  has  no  jurisdiction  to 
decide  upon  the  validity  of  a  will.  In  the  case  of  Tucker 
vs.  PhippSy  3  Atk.  360,  it  is  said,  that  if  the  spoliation  of 
the  will  is  clearly  proved,  the  party  may  come  here  without 
first  going  to  the  spiritual  or  law  court.     If  spoliation  or  sup* 
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MA8uyiLi.x,  pression  is  found,  it  will  chans;e  the  iurisdiclion,  and  give  to 

Deccmler,  l«36  '  •      •    j.      .  i  •    i     •     i     j         .  i     f  rp 

*  ihe  chancery  court  lunsdiction  wliicb  it  had  not  belore.      io 

Brown 

V  thjB  same  point,  see  1  Mad.  Ch.  325:  Hob.  109:  I  P.  Wins. 

732:  2  P.  Wins.  748:  2  Vein.  561:  1  Vern.  403  and  452. 
If  the  proof  in  the  case  did  not  establish  the  spoliation  or  the 
existence  of  the  will,  the  chancellor  was  estopped  from  pio* 
cceding  in  the  case,  and  was  forced  to  dismiss  the  bill. 

Every  question  concerning  the  execution  and  validity  of  a 
will  is  properly  and  only  triable  at  law.  1  Mad.  Ch.  259:  2 
Ves.  288:  3  Bro.  P.  C.  358:  5  John.  C.  R.  155:  Fonb. 
£q.  720,  n.  In  this  case  the  complainants  having  failed  to  es- 
tablish the  suppression  of  the  will,  the  chancellor  properly 
dismissed  the  bill. 

Green  J.  delivered  the  opinion  of  the  court. 

The  bill  charges  that  Peter  Akers,  of  the  county  of  Mau* 
ry,  departed  this  life  on  the  15th  of  September,  1834, 
leaving  a  considerable  property;  that  he  had  no  wife,  and  that 
Elizabeth,  the  wife  of  the  defendant,  Charles  V.  Brown, 
was  his  only  child.  Peter  Akers,  before  his  death,  on  the 
26th  of  August,  1834,  ex^cuted  a  will,  by  which  he  devis- 
ed his  property  to  the  complainants,  who  are  children  of  the 
defendaHs,  Charles  and  Elizabeth  Brown.  The  bill  charges 
that  the  defendant,  Elizabeth  Brown,  got  possession  of  the 
said  will  immediately  after  the  death  of  her  father,  and  that 
she  and  her  husband,  Charles  V.  Brown,  have  suppressed 
or  destroyed  it,  so  that  it  cannot  now  be  found.  The  an- 
swer of  Charles  V.  Brown  denies  any  knowled^^e  of  the  ex- 
istence of  a  will,  or  that  he  had  any  agency  in  its  des- 
truction. 

The  answer  of  Elizabeth  Brown,  admits  that  she  knew 
her  father  bad  made  a  will,  and  that  its  contents  were  sucb 
as  stated  in  the  bill^  but  she  denies  that  she  ever  saw  the  will, 
or  that  she  bad  any  agency  in  its  destruction.  She  states  her 
father  had  changed  his  mind  relative  to  the  disposition  of  his 
property  before  his  death,  and  that  she  believes  he  had  des- 
troyed said  will  himself,  for  that  he  told  her  the  morning  be- 
fore he  died,  that  be  had  given  oat  selling  his  property,  as 
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be  had  intended,  and  that  she   must  do  the  best  ^she  could  washvillb, 

,  December,  1836. 

with  the  things,  and  that  she  thought  that  was  his  wilK     She 

admits  that  the  provision  he  bad  maddvfor  her  in  the  written  v 


I  will  was  not  satisfactory;  admits  that  she  had  said,  she  had 

her  father's  will,  but  that  when  she  said  so,  she  meant  the 
direction  he  gave  to  her  to  do  the  best  she  could  with  the 
things.     The  proof  is  clear  and  satisfactory,  that  Akers  made 
L  a  will  a  short  time  before  his   death.     Bryant,  a  witness, 

proves  that  he  wrote  the  will  for  the  old  man,  and  that  after 
its  execution  he  subscribed  his  name  as  a  witness.  Richard- 
son, another  witness,  proves  that  only  five  days  before  his 
death  Akers  came  to  his  house  and  requested  him  to  witness 
his  will;  that  he  looked  at  the  paper  and  saw  that  it  was  a 
will;  that  Bryant's  name  was  to  it  as  a  witness,  and  that 
be  also  subscribed  his  name  as  a  witness,  and  that  Akers  said 
he  intended  to  get  several  other  witnesses,  to  prevent  any 
difficulty. 

Although  it  is  thus  clearly  established  tbat  the  will  was  in 
existence,  only  five  days  before  the  testator's  death,  yet,  as 
Akers  kept  the  will  in  his  own  possession,  the  fact  that  it 
could  not  be  found  after  his  death,  in  the  absence  of  all  proof, 
would  raise  the  presunjption  that  he  destroyed  the  will  him- 
self. 3  Stark.  1715:  3  Phill.  J28.  And  as  the  bill  charges 
ihe  defendants  with  its  destruction,  which  they,  in  their  an- 
swers positively  deny,  the  rule  is,  that  the  answers  must  be 
disproved  by  two  witnesses,  or  by  one  witness  and  circum- 
stances. Fonb.  647,  (n):  5  Yer.  452:  7  Yer.  155.  Ac- 
cording to  these  principles  we  will  examine  the  facts  of  the 
case.  And  here  it  may  be  remarked,  that  the  evidence 
abundantly  establishes  that  every  consideration  of  prudence, 
of  feeling,  and  of  duly,  existed  in  the  case,  to  induce  the 
old  roan  to  make  a  will,  and  to  make  such  an  one  as  the  wit- 
nesses prove  he  executed.  Brown,  his  son-in-law,  was  a 
profligate  drunkard,  who  had  wasted  his  own  property,  until 
be  had  become  utterly  insolvent,  so  that  the  old  roan  had 
taken  his  daughter  and  her  children  to  live  with  him.  If  he 
^  died  intestate,  his  estate  would  pass  into  the  hands  of  a  man 

^  whose  confirmed  habits  would  ensure  that  it  would  be  speed- 

I  jly  squandered  away,  without  being  of  any  service  to  the  nu* 
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wASHviLLs,  merous  family  of  grandchildren,  for  whom  the  old  man  had 

felt  SO  much  sohcitude,  that  for   years  before   his  death  he 

V  always  kept  a  will,  n^ing  in  substance  the  same  provisions 

y/iih  the  last  one;  and  that  he  executed  a  new  one  with  the 
view  only  of  making  provision  for  such  children  of  his  daugh- 
ter as  were  born  after  the  execution  of  the  former  ones. 
With  all  these  considerations  pressing  upon  him  he  could  have 
had  no  motive  for  its  destruction.  On  the  contrary,  Brown 
and  his  wife  had  a  powerful  motive  for  its  destruction.  He 
would  naturally  desire  to  obtain  the  property  as  the  means  of 
gratifying  his  beastly  appetites,  and  his  wife,  unfortunately, 
seems  to  have  been  but  two  much  under  the  influence  of  her 
husband. 

She  was,  as  she  admits  in  her  answer,  dissatisfied  with  the 
provision  which  was  made  for  her  in  the  will.  Add  lo  these 
considerations  the  fact,  that  the  old  man's  keys  were  in  her 
possession,  and  all  his  papers  were  in  the  power  of  herself 
and  husband,  so  that  if  a  will  was  in  existence  at  the  old 
man's  death,  it  would  fall  into  their,  hands;  and  as  its  des- 
truction would  affect  the  rights  of  no  one,  except  their  own 
infant  children,  the  temptation  to  suppress  it  was  not  easily 
to  be  resisted. 

In  addition  to  these  considerations,  ihe  evidence  does  sa- 
tisfactorily show  that  the  defendants  have  in  fact  suppressed  or 
destroyed  the  will. 

The  only  difficulty  is,  whether  the  proof  is  such  as  is  re- 
quired by  the  rule  of  evidence  before  slated.  We  think  it 
is.  Amos  Richardson  proves,  that  he  was  at  the  house  of 
Mr.  Akers,  the  morning  after  he  died,  and  that  when  he 
started  home,  Mrs.  Brown  followed  him  to  the  gate,  and 
asked  him  what  she  was  to  do  about  the  way  her  father  had 
left  his  estate.  He  asked  her  where  was  the  will,  and  she 
replied,  "In  the  house."  Now  this  witness'  testimony  is  in 
direct  contradiction  to  Mrs.  Brown's  answer.  It  proves  her 
knowledge  of  the  existence  of  the  will,  after  her  father's 
death.  The  force  of  this  eviience  is  attempted  to  be  obvi- 
ated in  Mrs.  Brown's  answer.  She  says  there,  that  it  was 
true  she  had  told  several  persons  that  she  had  her  father's 
willj  but  that  she  thereby  meant  the  conversation  in  which  he 
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told  her  to  do  the  best  she   could  with   the  tbines.     This  wAiHTfx.i.t, 

.         ,  December,  1836. 

Statement  m  the  answer  is   wholly  inconsistent  wiih  the  con 

r*  •  o  •  •  J  Brown 

versatlon  with  Richardson.     She  addressed  him  with  evident'  r 

concern,  and  manifested  dissatisfaction  at  ihe  manner  her  fa- 
ther had  left  his  estate.  She  followed  him  to  the  gate,  and 
asked  him  what  she  was  to  do  about  it.  Would  she  have  felt 
this  solicitude  had  she  supposed  there  was  no  other  will  than 
the  simple  direction  to  her,  to  do  the  best  she  could  with  the 
things?  Surely  she  would  not,  for  in  that  rase  the  property 
would  be  left  just  as  she  wished  it.  Besides,  she  said  to 
Richardson,  that  the  will  was  in  the  house.  Now,  of  the 
words  her  father  had  uttered  to  her,  this  was  untrue.  But  of 
(be  written  will  it  might  be  perfectly  true;  therefore,  it  must 
hai'e  been  of  the  written  will  she  was  speaking. 

Without  going  further,  we  might  stop  here  with  the  per- 
fect conviction,  not  only  that  the  will  was  in  existence  at  the 
old  man's  death,  but  that  it  is  satisfactorily  proved  by  one 
witness  and  corroborating  circumstances.  Her  statement  to 
Richardson,  "that  the  will  was  in  the  house,"  is  in  direct 
contradiction  to  her  denial  of  any  knowledge  of  it  in  the  an- 
swer. He  is  then  a  witness  disproving  the  answer.  But  her 
acknowledgment  in  the  answer,  that  ''she  had  frequently 
said  she  had  her  father's  will,"  is  evidence  of  the  highest 
character,  that  it  was  in  fact  in  her  possession.  True,  know- 
ing this  admission  would  be  proved,  she  attempts  in  her  an- 
swer to  give  it  a  different  meaning  than  the  true  one.  No 
one  can  believe  the  meaning  she  ascribes  to  the  admission, 
is  the  one  that  was  in  her  mind  when  she  made  it.  In  the 
first  place,  such  meaning  would  be  manifestly  nonsensical; 
and  in  the  next  place,  Richardson  proves  she  could  not  have 
bad  (hat  meaning.  What  is  the  consequence?  that  we  must 
believe  the  explanation,  as  well  as  take  the  admission?  Not 
at  all.  We  deduce  evidence  from  an  answer  in  the  same 
way,  and  under  the  same  rules  that  we  receive  proof  of  the 
confession  of  a  party.  Although  that  is  subject  to  many  sus- 
picions to  which  admissions  in  an  answer  are  not  liable,  still 
we  give  that  which  makes  against  a  party  its  full  force,  and 
if  that  which  is  in  his  favrr  be  unreasonable  in  itself,  or  be 
disproved  by  other  witnesses,  or  be  inconsistent  with  other 
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Se^mbeJ,^836.  ^'^^^^  '"  ^^®  cause,  we  reject  it  altogether.     Apply  thisprin- 
Brown       ciplc  and  reject  this  unreasonable  explanation  of  hers,  incon- 
^^  distent  as  it  is  with  her  solicitude,  the  morning   afier  bis 

death,  as  to  the  way  her  father  had  left  his  estate,  and  dis- 
proved as  it  is  by  Richardson,  and  you  have  the  unqualified 
admission  in  her  answer,  that  she  had  frequently  said  she  had 
her  father's  will.  It  is  true  the  discovery  which  is  sought 
from  her  in  the  bill  makes  her  a  witness,  but  it  does  not  fol- 
low that  every  thing  she  may  state  in  her  answer  is  necessarily 
to  be  believed.  The  credit  due  to  her  answer  is  no  greater 
than  that  which  is  due  to  the  deposition  of  a  witness.  If  then 
she  contradicts  herself,  if  she  state  things  which  are  unrea- 
sonable, or  if  she  be  contradicted  as  to  material  facts  by  other 
witnesses,  so  that  her  credit  as  a  witness  is  wholly  destioyed^ 
it  does  not  follow  that  the  court  must  act  upon  her  statement, 
although  there  may  not  be  two  witnesses  contradicting  her. 

In  addition  to  this  proof,  of  a  direct  character,  showing 
Uiat  the  will  was  actually  in  existence  at  the  time  of  the  old 
man's  death,  there  are  many  circumstances  in  the  evidence 
tending  to  prove  Akers  could  not  have  destroyed  the  will 
himself.  The  profligate  habits  and  insolvent  circumstances 
of  Brown  have  been  before  noticed.  The  proof  shows,  that 
in  addition  to  the  motives  of  prudence,  to  keep  his  property 
out  of  the  hands  of  such  a  man,  and  the  natural  wish  to  pro- 
vide for  his  grandchildren,  which  would*  not  be  done  if  he 
died  intestate,  he  had  a  strong  personal  dislike  to  Brown, 
One  of  the  witnesses  saw  him  with  a  bruised  eye,  and  he 
said  Brown  had  struck  him  there  with  a  waggon  whip.  These 
considerations  excited  in  him  a  strong  determination  to  ex- 
clude Brown  from  the  enjoyment  of  any  of  his  property. 
This  resolution  he  had  expressed  to  many  witnesses.  The 
proof  is,  that  he  was  a  man  of  steady,  determined  character, 
such  as  would  be  likely  to  carry  out  his  purposes.  In  pur- 
suance of  this  resolution,  for  years  before  his  de:.th,  he  kept 
a  will  by  him,  and  only  destroyed  the  preceding  one  when 
he  had  executed  the  new  one.  Aged  and  feeble  as  he  was, 
yet  he  hobbled  over  to  his  neighbour  Richardson's,  only  five 
days  before  his  death,  in  order  to  get  him  to  witness  his  will. 
Brown  was  so. conscious  of  his  unworthy  conduct,  and   the 
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old  man's  dislike  to  him,  that  he  said  to  the  attendants  around  ^f-^^V^'t^f/ 
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the  old  man's  sick  bed,  that  he  haled  to  go  where  he  was,  - 
for  he  looked  angry  at  him.     So  careful  was  he  of  his  papers,  ^ 

that  he  kept. his  keys  in  his  hand  under  the  cover  of  his  bed, 
until  the  evening  he  died,  when,  he  drew  out  his  hand  and 
gave  the  keys  to  one  of  his  grand  daughters,  who  gave  them 
to  her  mother.  His  aversion  to  Brown  was  only  equalled  by 
bis  love  and  solicitude  for  his  grand  children,  for  whom  be 
bad  provided  in  his  will.  He  said  to  one  of  the  witnesses 
the  day  he  died,  that  he  was  willing  to  die,  but  he  haled  part- 
ing with  those  little  children.  In  the  face  of  all  these  facts> 
facts  showing  an  aversion  to  Brown  on  his  dying  bed,  and  an 
attachment  to  the  children,  that  made  him  in  the  very  hour 
of  dissolution  cling  to  life  for  their  sake;  and  having  taken 
great  pains  only  five  days  before  to  make  a  will  which  would 
gratify  all  these  feelings,  is  h  to  be  believed  that  he  had  him- 
self destroyed  it.  No  one  can  believe  it.  If  he  did  not 
destroy  it,  the  conclusion  is  inevitable,  that  Brown  and  his 
wife  did.  We  are  therefore  of  opinion,  that  these  circum- 
stances are  sufScient  to  establish  the  'fact,  that  the  will  was 
in  existence  at  the  time  of  the  old  man's  death;  and  that  if 
proof  m  addition  to  the  evidence  of  Richards3n  and  the  ad* 
mission  of  Mrs.  Brown's  answer  were  wanting,  it  would  be 
found  in  these  %cts.  The  spoliation  and  suppression  of  this 
will,  as  the  court  thinks,  having  been  satisfactorily  establish- 
ed, the  jurisdiction  of  a  court  of  chancery  to  set  it  up  and 
to  decree  the  legacies  is  unquestionable. 

The  decree  of  the  chancery  court  will  be  reversed,  and 
this  court,  proceeding  to  render  such  decree  as  the  chancery 
court  should  have  made,  order  and  adjudge,  that  the  will  of 
Peter  Akcrs,  deceased,  dated  20ih  of  August,  1834,  as  its 
terms  are  stated  in  the  deposition  of  Bryant,  be  set  up  and 
established,  and  that  the  executors  therein  named  be  allowed 
to  qualify  and  take  out  letters  testamentary  thereon,  to  the 
end  that  the  trust  reposed  in  them  be  executed,  and  that  the 
cause  be  remanded  to  the  chancery  court  at  Columbia,  ta 
be  further  proceeded  in  as  to  equity  may  belong,. 

Decree  reversed. 
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Smart  and  Wife  is,  Waterhose  et.  al. 

Smart  £c  Wife 

V 

Watertioase  \Vl:ere  a  widow  Intendingtodisscntfrooilicr  husband's  will  has  been  prevented  by  the 
znUreprcscntBiion  and  fraud  of  the  executor,  frona  doing  so  \pithin  the  thne  required  by 
the  act  of  1784,  e  22i  $  8,  a  court  of  equity  will  relieve  Iier  and  give  to  her  aach  por. 
tlon  of  the  r-fltate  as  she  would  Lave  been  entitled  to,  if  she  Iiad  dissented  within  the 
time  required  hy  htw. 

It  Is  a  settled  rule,  that  where  an  act  has  been  prevented  from  being  done  by  fraud* 
equity  will  consider  it  exactly  as  if  it  had  been  done. 

Where  a  widow  has  been  prevented  by  fraud  from  dissenting  to  her  hu8ba»d*s  will, 
the  executor  will  l.e  deemed  a  trustee  ^c.  the  same  as  if  she  Jind  dissented  in  time,  ttaera- 
fore  the  act  of  limitations  will  not  bar  her  from  relief  in  equity. 

A  widow  prevented  ty  fraud  trom  dissenting  to  bcr  husband^s  will,  within  the  tima 
required  by  law,  will  be  placed  in  equity  in  the  same  situation  in  every  respect  she 
would  have  been  hod  she  dissented  in  time. 

Legacies  and  distributive  aliarcs  arc  not  afllectcd  by  tlie  act  of  limitations. 

If  a  right  be  acquired  by  fraud,  and  the  cause  of  action  be  concealed  by  fraud  fron 
the  plaintiff,  the  statute  of  limitations  will  only  lun  from  the  time  the  fiaud  is  dlacov- 
ered. 

^  A  Intended  to  distent  from  hev  hushand^a  will;  the  executor  represented  to  her  that 
It  would  produce  great  confusion  in  the  estate,  that  Iier  distributive  share  was  about 
$5000,  and  that  if  she  did  not  dissent  she  should  be  paid  tiint  amount;  In  consequence 
of  which  she  did  not  dissent.  The  executor  at  the  time  he  made  these  representations 
knew,  or  from  his  situation  hod  the  means  of  knowing,  that  her  share  would  be  double 
that  amount:  Held,  that  this  was  a  fraud  upon  the  widow,  and  that  a  court  of  equity 
would  grant  her  relief. 

The  bill  in  this  case  w&s  filed  to  set  aside  an  agreement 
made  between  the  complainant,  Elizabeth  Smart,  before  her 
intermarriage  with  the  complainant,  and  the  defendants  Rich- 
ard and  Blackstone  Waterhouse,  executors  of  Richard  G.  Wa- 
terhouse,  deceased.  Tlie  bill  in  substance  charged  that 
complainant  was  the  widow  of  Richard  G.  Waterhouse  who 
died  in  1827,  having  made  and  published  his  last  will  and 
testament.  That  the  complainant  Elizabeth  was  his  widow, 
and  not  being  satisGed  with  the  provisions  made  for  her  in  the 
will,  intended  to  dissent  frcm  it  within  the  time  prescribed  by 
law,  but  was  prevented  from  doing  so  by  th.e  fraud  of  the  de- 
fendants Richard  and  Blackslone.  That  in  consequence  of  their 
fraud  she  entered  into  a  contract  with  the  executors  which  the 
bill  seeks  to  set  aside. 


•  * 
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The  coDtract  referred  to;  the  answer  of  the  executors,  and?-^»«^»''^«» 

.  .  .     December   1836 

all  the  evidence  necessary  or  material  to  be  noticed  are  stated  in 

the  opinion  ol  tne  court.  _^  v 

The  chancellor  considered  the  contract  as  operative  and 
binding  on  the  complainant,  and  decreed  accordingly. 

Geo.  S.  Yerger  and  J.  Rueks,  for  conriplainants.  1.  We 
contend  the  evidence  in  this  case  establishes  beyond  doubt, 
ihat  the  widow  of  Richard  Waterhouse  was  prevented  from 
dissenting  to  her  husband's  will  within  the  time  required  by 
hwy  by  the  fraudulent  representations  and  concealments  of  the 
executors.  In  such  case  the  rule  is  well  settled,  that  acts  pre- 
vented from  being  done  by  fraud  will  in  equity  be  considered 
as  done.  1  Jacob  and  Walker's  Rep.  96:  11  Ves.  63S: 
Iluguson  vs.  Basely,  14  Ves.  290:  3  Cowen's  Rep.  537:  1 
Story's  Eq.  sec.  1S7,  256:  1  Ves.  Sen.  123,4. 

2.  If  the  representations  made  to  the  widow  were  untrue,  al- 
though the  executors  may  not  have  known  them  to  be  so  at  the 
time,  yet  as  they  occupied  the  relation  of  trustees  towards  the 
widow,  and  they  had  the  means  of  knowledge  within  their  pow- 
er, and  the  widow  having  acted  on  these  representations,  they 
roust  in  equity  be  made  good;  so  far  as  her  interest  is  concern- 
ed, they  are  to  be  considered  a  fraud  upon  her  rights.  1  Sto, 
Eq.  §  193,  4:  Sto.  Eq.  §  149,  and  cases  cited  in  note  (1.) 
1  Sto.  Eq.  §218,321,  322. 

3.  The  widow  had  aright  to  elect  whether  she  would  take  un- 
der the  will  or  by  operation  of  law.  The  executors  were  trus- 
tees and  were  bound  to  afibrd  her  the  necessary  information 
upon  which  to  make  her  election.  This  they  did  not.  They 
were  bound  to  communicate  to  her  the  amount  of  the  person- 
al estate.  This  they  concealed  from  her.  It  is  evident  her 
election  under  the  circumstances,  was  not  made  with  a  full 
knowledge  of  her  rights,  nor  with  the  necessary  means  of  in- 
formation, and  therefore  is  not  binding  upon  her.  Sto.  Eq. 
§216,  217,  190,  118,  119,  120,  134:  3  Swan.  Rep.  73: 
Snelgrove  vs.  SnelgrovCy  4  Dess.  Eep.  274:  Dunnery  vs. 
While^  I  Swan.  Rep.  137:  Murray  vs.  Palmer^  2  Sch.  and 
Lefroy,474:  Puseyvs.  Dcsbouvriej  3P.  Wms.  3l6:EwingV9. 
Letoellcn^  2  Bro.  Ch.  151. 
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Naiaville,      If  a  person  agrees  to  give  up  her  claim  to  property,  in  fa- 

vor  of  another  such  agreement  is  void,  if  she  was  ignorant  of 

V  her  rights  and  of  the  value  of  the  property,  especially  if  the 

waterhouse    ^^jj^p  party  posscssed  better  information  on   the  subject.  JMc- 
Carty  vs.  Dtcuis^  2  Russell  and  Milne,  614. 

4.  But  if  the  decree  in  this  case  is  to  be  governed  by  the  con- 
tract between  the  executors  and  the  widow,  we  contend  she 
will  be  entitled  to  the  same  relief  as  if  it  were  set  aside.  The 
weight  of  the  testimony  shows  that  by  the  contract  sheAvas  to 
have  a  childs  part,  by  which  was  meant  as  much  of  the  estate 
as  by  law  she  was  entitled  to,  this  was  estimated  at  $5000,  it 
turns  out  to  be  more.  She  is  not  bound  to  take  the  estimate, 
but  will  be  entitled  under  the  contract  to  what  her  portion 
would  be  by  law.  Cocking  vs.  Batte^  I  Ves.  Sen.  401.  And 
the  contract  binds  the  estate,  not  the  executors  personally. 
1  Ves.  Sen.  126.  '       " 

5.  The  act  of  limitations  is  no  bar  to  the  relief  sought  in  this 
case.  Because  legacies  and  distributive  shares  are  not  affect- 
ed by  the  acts  of  limitation.  Angel  on  Lim,  356:  Vetouch 
vs.  Savetievy  3  John.  Ch.  Rep.  215  to  217:  Stackpole  vs. 
Stackpole^  4  Dow's.  Rep.  209:  Jlrnistrong  Vb.  Campbell^  3 
Yerg.  Rep. 

Acts  prevented  from  being  done  by  fraud  are  considered  in 
equity  as  done.  If  therefore  the  act  of  limitations  would  not 
have  run  had  she  dissented,  it  necessarily  follows  that  if  she  is 
prevented  by  fraud  from  dissenting,  it  cannot  operate,  because 
in  such  case  in  equity  her  dissent  is  considered,  as  to  all  legal 
consequences,  precisely  as  if  made.  But  2nd.  the  act  cannot 
operate,  because  the  bill  alleges  and  the  proof  shows  the  fraud 
was  ccncealea  and  undiscovered  by  the  complainant  until  about 
one  year  before  the  bill  was  61ed.  Angel  on  Lim.  348:  Hay- 
ioood  \s.  Marshy  6  Yerg. 'Rep.:  Kane  vs.  Bloodgood^  7 
John.  Ch.  Rep. 

W.  E,  Anderson  and  A.  J.  JUarchbanks  for  defendants. 

We  insist  that  the  contract  stated  in  the  bill  by  the  complain- 
ants, that  the  executors  agreed  to  give  the  widow  ^5000  out 
of  die  estate,  not  to  dissent  to  the  will,  or  the  value  of  the 
property  she  would  be  entitled  to,  by  dissenting  is  not  made 
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out  by  the  proof.     It  is  denied  in  the  answers.     And  we  in-NAsuviLLs, 

,         ,       ,  •  1  .1  n  '  Dcccml>cr,  1836. 

sist  that  the  law  requires  the  evidence  of  two  witnesses  to  out- 

weigh  the  answers  ol  either  defendant,  or  one  and  strong  cor-  v 

roborating  circumstances.  Foub.  Eq.  4th  ed.  647.  Here 
the  corroborating  circumstances  are  all  against  the  contract  and 
in  favor  of  the  answer  of  the  defendants. 

2.  If  in  the  estimation  of  the  court  the  contract  be  proven, 
still  we  insist  that  its  execution  by  the  executors  would  have 
been  a  waste  of  the  assets  and  a  breach  of  trust  by  them.  They 
"derive  all  tlieir  power  from  the  will.  2  Williams  on  Execu. 
ii04.  The  will  in  this  case  contains  express  directions  as  to 
the  manner  in  which  the  executors  shall  dispose  of  the  estate, 
therefore  any  application  of  the  effects  different  from  the  di- 
rections, is  a  weste  for  which  the  executors  would  be  individ- 
tually  responsible.  2  Williams  on  Ex.  1104.  Courts  of  equity 
never  enforce  contracts  when  the  doing  so  would  be  a  breach 
of  trust.  1  Maddox  Chan.  411:  Sugden  on  Ven.  175: 
Morttock  vs,  BuUuTj  10  Yes.  282,  311:  Hill  vs.  Buckley, 
J  7  Ves  394. 

3.  By  the  terms  of  the  pretended  contract,  the  $5000  was 
to  be  paid  out  of  the  estate  of  the  testator,  this  promise  was 
made  and  the  debt  became  due  in  1827,  this  suit  was  com- 
menced 6th  July  1832,  therefore  we  insist  that  it  was  barred 
by  the  statute  of  limitations  of  1789,  requiring  suits  to  be 
brought  againsWexecutors  and  administrators  in  two  years,  if 
not  by  that,  we  insist  it  is  by  that  of  three  years. 

And  4ih,  we  insist  that  the  court  cannot  now  permit  the 
widow  to  dissent  to  the  will  and  elect  to  take  her  dower  in- 
stead of  the  provisions  made  for  her  by  the  will;  first,  because 
she,  with  a  full  knowledge  of  her  rights  and  a  perfect  knowl- 
edge of  the  condition  of  her  husband's  estate,  received  the 
special  legacy  bequeathed  to  her,  thereby  making  an  election 
to  take  under  the  will  in  preference  to  an  interest  in  opposi- 
tion to  it,  and  she  is  now  estopped  by  that  election  from  claiming 
any  interest  against  it.  2  Williams  on  Execu.  886,  891 : 
Clancy  on  Rights  of  Women,  249.  Secondly,  because  she 
/ailed  to  dissent  to  the  will  in  six  months  agreeably  to  the  act 
of  1784,  c  22,  §  8.  The  common  law  right  of  the  widow  to 
elect  at  any  time  to  take  her  dower  instead  of  the  provision 
VOL.   10.  13 
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Nashyzllx,  of  the  will  conflicts  directly  with  the  provisions  of  this  act 

December,  1836.    ^  , 

of  assembly.     The  eighth  section  of  the  act  repeals  all  laws 

V  coming  Within  lis  purview,  SO  that  this  is  not  a  new  remedy 

given  to  the  widow,  but  is  a  limitation  to  her  right  of  election. 
Winsteadvs.  Winstead.  1  Hay.  243.  There  being  no  ex 
ception  to  this  limitation,  the  court  can  make  none,  not  even 
in  cases  of  fraud  and  hardship.  Patton  vs.  JWClure^  Mar.  and 
Yer.  R.  325:  Hamlinvs-  Smilh^  1  Mur.  R.  116.  Courts 
of  equity  are  as  much  bound  by  the  provisions  of  a  statute  as 
courts  of  law.  3  Brown^s  Ch.  Rep.  610:  4  Wheaton's  Rep. 
466. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

The  bill  charges  that  Richard  G.  Waterhouse,  late  of  Rhea 
county,  made  his  will  on  1st.  February,  1827,  and  shortly 
afterwards  departed  this  life,  leaving  Richard  and  Blackstone 
his  executors,  to  whom,  and  to  the  other  defendants  his  child- 
ren, and  the  complainant  Elizabeth,  he  devised  his  estate. 
That  the  complainant,  Elizabeth,  who  was  the  widow  of  the 
said  Richard  G.,  but  has  since  intermarried  with  the  com- 
plainant, William  C.  Smart,  was  not  satisfied  with  theprovis- 
on  made  for  her  in  the  said  will,  and  determined  to  dissent 
therefrom  within  the  time  prescribed  by  law.  The  executors 
ascertaining  her  purpose,  represented  to  her  that  her  dissent 
would  throw  the  whole  estate  into  confusion  afid  produce  con- 
fusion among  the  other  legatees,  and  therefore  they  wished 
that  she  would  not  dissent  from  the  will.  Richard  Water- 
house,  the  oldest  of  the  executors,  represented  to  hor  that  the 
estate  was  not  worih  more  than  $40,000,  anil  proposed  to 
give  her  $6000,  or  her  part  in  money,  if  she  would  change  her 
determination.  Being  perplexed  and  not  wishing  to  do  any 
thing  that  would  injure  others,  she  accepted  the  proposition, 
and  the  executors  promised  to  pay  her  the  value  of  the  prop- 
erty to  which  she  would  be  entitled  were  she  to  dissent,  and 
which  they  said  would  be  about  $5000,  or  that  she  might  elect 
to  take  the  $5000,  or  the  value  of  the  property  when  it  could 
be  ascertained.  The  agreement  thus  made  was  to  be  written 
out  by  Spencer  Jarnagin  Esq.  as  he  was  expected  soon  to  pass 
l)y  on  his  way   to  court.     She  was  afterwards  told  that  Mr. 
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Jarnagia  had  no  time  to  do  the  writing  and  that  he  had  passed  5L'*^"°|T''j^J^» 
by,  but  as  new  assurances  were  made  to  her,  she  confided  io  -- — —: — -- 
the  lulnlment  of  the  contract,  and  suffered  the  six  months  to  ▼ 

elapse  wiihout   dissenting.     The  bill  charges   that   Richard 
made  the  agreement  with  the  fraudulent  design  of  preventing 
complainant,  Elizabeth,  from  dissenting  as  the  law  requires,  and 
that  he  has  fraudulently  put  her  off  from  time  to  time  with  new 
promises   that  every  thing  should  be  done  according  to  the 
agreement,  until  within  one   year  last  past,  and  that  she  has 
been  thus  prevented  by  fraud  from  filing  her  bill.     Nor  did  she 
icDow  the  value  of  the  estate  until  the  executor  filed  his  ex- 
pose of  the  estate,  the  2nd  of  May  1831,  in  the  Rhea  county 
court,    whereby  the  estate   appears  to  be  worth   $75,000. 
Prayer, "[that  the  agreement  beenforced  andthatshe  be  rein- 
stated in  her  right  of  election,  and  be  now  permitted  to  enter 
her  dissent  therefrom,  with  all  the  rights  to  which  she  would 
have  been  entitled  had  her  dissent  been  entered  within  the  six 
rrtonlhs  prescribed  by  the  statute,  and  for  general  relief^  &c» 
The  answer  of  Richard  Waterhouse  admits,  that  the  complain- 
ant expressed  dissatisfaction  with   the  provision  which  was 
made  for  her  in  the  will,  and  he  suggested  that  she  might  wish 
probably  to  live  elsewhere  than  at  the  home  place,  where,  by 
the  wijl   she  w^as  to  reside  and  be  provided  for,  and  that  he 
promised  her,  that  if  she  became  dissatisfied  and  wished  tore- 
move,  he  would  give  her   $500  out  of  his   part  of  the  estate, 
and  w^ould  advise  the  other  children  to  do  the  same,  but  that 
this  sura  was  not  to  be  given  if  she  married*     With  this  prom- 
ise complainant  appeared  perfectly  satisfied,  and  said  she  wish- 
ed the  agreement   reduced  to  writing   by   Mr.   Jarnagin,  to 
which  respondent  consented,    denies  that  he  prevented  by 
fraud,  the  agreement  from  being  reduced  to  writing  or  that  he 
has  made  promises  since  by  which  said  Elizabeth  has  been  de- 
luded.    He  insists  the  agreement  has  been  made  more  than 
three  years,  and  relies  on  the  statute   of  limitations   of  three 
years,  and  the  statute  of  two  years,  and  the  statute  of  frauds, 
and  that  the  complainant  Elizabeth  not  having  dissented^  from 
the  will  of  her  said  husband  within  six  months  after  its  pro- 
bate, she  is  precluded  from  doing  so  now  by  the  positive  pro- 
visions of  the  statute. 


Waterhouse 
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»ASHvii.j:.r,      Samuel  R.  Hacket,  a  witness  states,  that  Richard  Water- 

—  bouse  told  him  that  he  had  compromised  with  the  widow  and 

V  agreed  to  give  her  $5000,  if  she  would  not  dissent,  which  was 

supposed  to  be  a  child's  part.  Mira  Thompson  -states,  sb^ 
was  present  at  the  time  of  the  contract,  that  Richard  Waler-^ 
house  was  very  unwilling  that  the  widow  should  dissent  from 
the  will,  and  told  her  he  would  give  her  $5000  if  she  would 
not.  He  called  $5000  a  child's  part  of  the  estate,  and  said 
she  should  have  a  child's  part.  It  was  agreed  Mr.  Jarnagia 
should  do  the  writing.  William  N.  Gillespie  states,  that 
Blackstone  Watherhouse  told  him,  that  himself  and  Richard 
had  promised  the  widow  $5000  if  she  would  not  dissent  froia 
the  will,  and  that  Mr.  Jamagin  was  to  do  the  writing,  he  fur- 
ther stated  that  the  time  had  elapsed  and  the  writings  were  not 
drawn,  so  they  did  not  intend  to  give  her  any  thing.  Sev* 
eral  witnesses  introduced  by  the  defendants  say  they  heard 
Richard  say  be  was  to  give  $500  if  the  widow  did  not  marry,, 
and  some  of  them  say  they  heard  Mira  Thompson  say  that 
the  children  were  each  to  give  the  widow  $500. 

1.  The  first  question  for  the  consideration  of  the  court  is, 
whether  the  complainant,  Elizabeth,  was  prevented  by  the  fraud 
of  the  executors  to  this  will  from  entering  her  dissent  thereto^ 
according  to  law.  There  is  no  question  in  the  mind  of  the 
court,  but  that  a  contract  was  made,  by  which  this  widow  was 
promised  what  she  deemed  an  equivalent  to  the  part  of  the 
estate  she  would  be  entitled  to  by  law,  if  she  were  to  dissent 
from  the  will.  Whether  this  agreement  was  that  she  was  to 
have  $5000,  or  whether  she  was  to  have  the  value  of  a  child's 
part,  and  such  part  was  estimated  at  $5000,  does  not  precise-^ 
ly  appear.  It  is  most  probable  from  die  pro^f  that  $5000 
was  to  be  given  in  lieu  of  that  she  would  get  by  law. 

That  the  dissent  which  the  widow  intended  to  enter  to  the 
will  was  prevented  by  the  solicitation  of  the  executors,  and 
dieir  promise  to  pay  the  $5000  cannot  be  doubted;  and  the 
question  is,  whether  this  agreement  was  fraudulently  entered 
into  with  a  view  to  delude  her  with  the  expectation  of  its  ful- 
filment, until  the  six  months  should  elapse,  within  which  the 
statute  permitted  her  to  dissent  from  the  will.  Both  of  the 
executors  admit  that  Jamagin  was  to  reduce  the  agreement  to 
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writiDC,  and  no  satisfactory  explanation  is  given  why  iiwa^notf^*"/'^^*^' 

°'  i^         r  D  ^  ^  December,  IBSb. 

done.     Blackstone,  one  of  the  executors,  told  Gellespie  that-- 7~:z:z'' 

'  '  »    ^  Smart  4"  Wife 

the  time  for  the  widow  to  dissent  had  elapsed  and  that  himself      ^    ▼ 
and  Richard  did  not  intend  to  give  her  any  thing.     This  dec- 

j-alion,  together  with  the  subsequent  refusal  to  pay  any  thing, 
and  their  concealment  for  a  long  time  of  the  true  condition  of 
the  estate,  constitute  evidence  strongly  tending  to  establish, 
ihat  when  the  agreement  was  made  there  was  no  honest  pur^ 
pose  to  fulfil  it;l)utbe  this  as  it  may,  this  agreement  was  gross- 
ly fraudulent  on  another  ground.  The  bill  charges  that  the 
estate  was  represented  by  Richard,  the  oldest  executor,  as  be- 
ing worth  only  $40,000,  but  shortly  before  this  suit  was  brought 
it  was  discovered  to  be  worth  $75,000.  These  charges  are 
amply  sustained  by  the  proof.  Both  Hacket  and  Mrs.  Thomp- 
son state  that  Richard  estimated  $5000  as  equni  to  a  child's- 
part.  There  are  five  legitimate  children  and  four  that  are  il- 
leguiraaie.  If  we  suppose  that  by  a  child's  part  he  meant  to 
include  the  nine  children,  that  would  make  the  estate  worth 
only  5^45,000.  By  the  inventory  filed  by  the  executor  the 
2nd  May,  1831,  the  estate  is  reported  to  be  worth  upwards 
of  $75,000.  This  misrepresentation  of  the  value  of  the  es-^ 
tate  must  havs  been  wilful.  No  reason  is  given  why  he  did 
not  as  well  know  the  value  of  the  estate  at  the  time  he  made  the 
contract  with  the  widow,  as  at  the  lime  he  returned  his'Jnven-^ 
tory.  As  far  as  we  can  see,  all  the  information  upon  which 
he  afterwards  acted  was  in  his  hands  at  the  time  he  made  that 
contract.  A  very  large  portion  of  the  estate  consisted  in  notes 
executed  to  the  testator;  these  were  of  course  in  his  possession 
and  the  amount  could  have  been  ascertained  in  a   few  hours. 

The  negroes  and  the  lands  were  all  well  known  to  him.  He 
had  in  his  power  the  means  of  ascertaining  very  nearly  the 
true  value  of  the  estate.  He  was  dealing  iiriih  a  woman  unac- 
customed to  business  of  the  kind,  without  the  means  of  infor- 
mation, and  confiding  in  him  for  a  correct  representation  of  the 
affairs  of  the  estate.  He  was  bound  to  disclose  the  truth,  that 
she  might  be  enabled  to  act  discreetly  with  all  the  facts  before 
her.  This  he  failed  to  do.  He  availed  himself  of  her  igno- 
rance, and  her  confidence  in  him,  to  misrepresent  the  facts  and 
to  get  a  most  unconscientious  bargain  from  her.     In  addition 
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wAsHviLLE,  iQ  iijis  lie  ijas  kept  back  theinvenlory  from  the  sprinc  of  1827 « 

December,  iJJSe.  .  ^.  .,      nt  mi  • 

when  his  father  died,  until    May   1831.     The    will  required 

Smart  &  Wife  '  ,  -^  * 

V  the  executors  to  make  an  inventory  and  state  the  value  of  the 

Water!. 011B3  ...  i       r  i  i       i  i  • 

estate  Within  two  years,  and  alterwards  to  do  the  same  thing 
every  year.  This  was  not  done,  and  no  excuse  is  given  ex- 
cept that  the  estate  was  in  litigation.  But  by  his  own  showing 
it  was  still  in  litigation  when  he  filed  his  inventory.  Besides 
as  he  was  to  make  an  inventory  and  state  the  value  of  the  es- 
tate yearly,  these  statements  would  show  the  operation  of  the 
law  suits,  and  explain  any  variation  in  the  amount  of  the  es- 
tate. The  reason  given  therefore,  rather  constitutes  a  reason 
why  he  should  have  complied  with  the  will,  and  filed  his  in- 
ventory promptly.  At  the  conclusion  of  the  inventory,  the 
executor  remarks  that  the  estate  had  turned  out  far  beyond  his 
expectations.  There  is  nothing  in  the  case  to  authorise  the 
belief  that  this  can  be  true.  We  have  no  information  of  the 
successful  termination  of  any  law  suit,  or  the  discovery  of  any 
property,  of  the  existence  of  which,  he  had  not  had  knowledge 
when  he  first  became  executor.  The  statement  at  any  rate, 
was  uncalled  for  when  it  w^as  made,  and  must  have  been  placed 
there  for  some  motive.  When  it  is  remembered  that  be  had 
represented  to  the  widow  that  the  estate  was  worth  only  $40,- 
000,  and  now  by  his  own  showing,  it  was  about  to  be  made 
public  that  it  was  worth  nearly  double  as  much,  he  felt  that 
it  was  necessary  to  say  something  to  explain  away  what  would 
appear  his  palpable  misrepresentations.  In  this  instance  his 
conscious  guilt  in  attempting  an  apology,  has  furnished  evi- 
dence of  its  existence. 

From  this  view  of  the  case  we  are  of  opinion,  that  Richard 
Waterhouse,  the  acting  executor,  fraudulently  concealed  from 
the  widow  the  true  value  of  the  estate,  and  induc'fed  her  to  make 
abargain  by  which  she  was  prevented  from  dissenting  from  her 
husband's  will,  and  consented  to  take  a  much  less  sura  than 
she  would  have  been  entitled  to  had  she  dissented.  It  is  un- 
necessary to  notice  his  answer.  If  the  facts  stated  in  it  be 
true,  the  fraud  is  if  possible  more  gross  than  that  made  out  by 
the  bill  and  proof.  If,  as  he  says,  for  an  interest  in  the  es- 
tate which  she  was  about  to  obtain  by  dissenting  from  the  will, 
worth  near  $10,000,  she  consented   to  take   his  promise  for 
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$500,  and  his  advice  lo  the  other  children  who    were  infants  nashville, 

i.,  Ill  r  1-1  DcrcMnber,  1830. 

to  pay  a  hke  sura  when  ibey    became  of  age,  the  inadequacy ^— 

of  the  consideration  is  so  gross  as  to  shock  the  mind  and  con-       '    v 
stUute  ol  Itself  evidence  of  fraud. 

2.  But  it  is  insisted  that  no  matter  what  circumstances  of  hard- 
ship, or  of  fraud  may  exist  in  the  case,  a  widow  cannot  ob- 
tain the  benefit  of  the  act  of  1784,  c  22,  §  8,  unless  she  dis- 
sented from  the  will  of  her  husband  within  six  months.  The 
preamble  declares,  that  the  dower  allotted  by  law  to  widows, 
was  inadequate  to  their  support,  and  that  it  was  highly  just 
and  reasonable  that  those  who  have  contributed  to  raise  up  an 
estate  for  their  husbands  should  share  in  it,  after  which  it 
is  enacted,  "that  if  any  person  shall  die  intestate,  or  shall 
make  his  last  will  and  testamejit,  and  not  therein  make  any 
express  provision  for  his  wife,  by  giving  or  devising  to  her  such 
part  or  parcel  of  his  real  or  personal  estate,  or  to  some  other 
for  her  use,  as  shall  be  fully  satisfactory  to  her,  such  widow 
may  signify  her  dissent  thereto  before  the  judges  of  the  su- 
preme court,  or  in  the  court  of  the  county  wherein  she  re- 
sides, in  open  court  within  six  months  after  ihe  probate  of  the 
said  will  and,  she  shall  be  entitled,"  &c. 

The  whole  scope  of  this  act  is  in  a  spirit  of  liberality  to- 
wards w^idows.  That  feeling  is  manifest  not  only  in  the  pre- 
amble, but  also  in  the  body  of  the  section.  It  authorises  her 
to  dissent,  unless  tiie  provision  made  for  her  shall  be  fully  sat- 
isfactory. But  in  fixing  the  short  period  of  six  months  and  in 
making  no  exception  in  favor  of  cases  of  disability,  that  spirit 
is  wholly  departed  from,  and  a  very  harsh  provision  is  made,  - 
if  the  construction  contended  for  by  the  defendants  counsel  be 
the  true  one.  But  whether  in  cases  of  disability  to  make  the 
dissent,  an  election  can  afterwards  be  had,  it  is  not  now  neces- 
sary to  decide.  The  case  now  before  the  court  proceeds  up- 
on entirely  a  different  principle.  This  womaa  has  been  pre- 
vented by  the  fraud  of  those  who  were  interested  in  the  es* 
late  from  entering  her  dissent.  She  was  about  to  avail  herself 
of  the  provisions  of  an  act  made  for  her  benefit,  and  the  de- 
fendants interposed,  and  by  fraud  prevented  her,  and  now  they 
set  up  the  consequence  of  this  fraudulent  act  as  a  bar  to  the 
right  she  would  have  obtained;  this  we  think  they  cannot  do. 
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Nashville,  It  is  a  rule  laid  dovvn  and  acted  on  in  many  cases,  that  where 

DeciMnbcr,l838.  i-i,ri 

; — an  act  has  been  prevented  irom  being  done  by  fraud,  equity 

V  will  consider  it  exactly  as  if  it    had  been  done.     1  Jac.  and 

Walk,  96:  11  Ves.  638.  14  Ves.  290:  3  Cow.  Rep.  537: 
Story's  Eq.  §  187,  256.  The  case  of  Lutlrell  vs.  Mmions^ 
cited  in  Jac.  and  Walk.  96:  11  Ves.  638;  and  by  which  the 
court  in  those  cases  wa:5  governed,  is  in  principle  precisely  like 
the  one  before  the  court.  There,  a  tenant  in  tail  having  been 
fraudulenily  prevented  from  suffering  a  recovery,  the  estate 
was  treated  as  if  the  recovery  had  been  suffered,  though  in  fa- 
vor of  a  volunteer  and  against  one  not  a  party  to  the  fraud. 
So,  here,  we  think  this  estate  must  be  disposed  of  as  if  the 
dissent  to  the  will  had  been  made  within  the  six  months. 

3.  But  it  is  insisted  the  statute  of  limitations  is  a  bar  to  the 
complainant's  claim.  We  think  the  statute  of  limitations  has 
no  application.  Treating  the  subject  as  though  that  had  been 
done,  which  by  the  fraud  of  the  defendants  was  prevented,  it 
places  the  question  as  it  would  have  stood  had  the  dissent 
been  entered  in  the  six  months.  Had  that  been  done,  it  would 
not  be  questioned  but  that  these  executors  would  have  been 
in  the  execution  of  an  express  trust.  Upon  the  dissent  of  the 
widow,  the  executors  would  have  occupied  precisely  the  rela- 
tion to  her,  that  an  administrator  in  a  case  of  intestacy  sustains 
to  the  distributees,  and  legacies  and  distributive  shared  are  not 
affected  by  the  act  of  limitations.  Ang.  on  Lim.  336:  3 
John.  Ch.  Rep.  215  to  217:  Jlmistrong  vs.  Campbell^  3 
Yer.  Rep.  An  administrator  takes  possession  of  the  prop- 
erty as  a  trustee;  he  can  hold  in  no  other  character.  It  is  not 
a  case  where  a  party  takes  possession  in  his  own  right  and  is 
turned  into  a  trustee  by  matter  of  evidence.  In  such  case 
the  statute  of  limitations  would  operate.  But  it  is  well  set- 
tled upon  reason  and  authority,  that  in  cases  ol*  direct  and  ex- 
press trust  it  ^ill  not. 

If  therefore,  equity  will  place  the  present  complainant  in 
the  situation  she  would  have  occupied  had  the  fraud  not  been 
committed,  it  follows  that  the  statute  of  limitations  is  uo  bar  to 
the  relief  she  seeks. 

But  the  bill  charges,  and  the  proof  shows,  that  the  value  of 
this  estate  which  was  only  known  to  the  executors,  was  con- 


r^ 


Alezaadtr 
Waltaet. 


•F   THE    ftTATE   OC    TftKllfi«8C8.  lIMi 

cbaled  by  tbcm  when  tbey  made  the  contract  that  prevented  vAtHTM.s.tft 
the  dissent,  and  that  the  information  of  their  fraud  in  this  par- 
ticular, came  to  the  kno\vledge  of  the  complainants  only  about 
on?  year  before  the  bill  was  filed. 

It  is  settled  law  in  this  court,  that  if  a  right  be  acquired  by 
fraud,  and  the  cause  of  action  be  by  fraud  concealed  from  the 
plaintiff*,  in  a  court  of  chancery  the  statute  will  only  run  from 
the  time  the  fraud  is  discovered.  Haywood  vs.  Jtiarshj  6 
Yer.  Rep. :  Reeves  and  Hytcr  vs.  Swings  8  Yer.  Rep.  We 
think  the  relief  given  by  the  chancellor  by  which  a  specific  ex- 
ecution of  the  contract  for  $5,000  was  decreed  is  erroneouS) 
and  that  it  be  reversed  and  that  the  complainants  are  entitled  to 
a  child's  part  of  the  personal  estate,  and  that  complainant 
Elizabeth  is  entitled  for  life  to  one  third  of  the  real  estate  of 
which  Richard  G.  Waterhouse  died  seized,  as  dowen 

Decree  reversed. 


Alexander  r^.  Wallace,  et  uU 

If  A  nuitttr  itfttpd  tn  an  answer,  be  a  direct  aud  proper  reply  to  an  ioterrofstorj  em- 
talned  in  tlie  complainant*!  bill,  it  ta  evidence  for  the  defendant  tbovgh  It  be  In  hli 
fkTor. 

If,  however,  an  aniwer  be  not  a  direct  reply  to  an  interrofatory  In  tbo  bUl,  bat  hi 
aroidance  of  lome  alleg&tion  which  the  befendant  was  compeUed  to  admit,  tli«  aMw«r 
la  not  evidence  of  the  matter  in  avoidance. 

Where,  in  equity  a  fund  belonged  to  A,  but  thiB  liBgal  Interest  therein  traa  In  B,  A 
flicd  a  bill  to  prevent  B  from  getting  the  fund  into  pUMnion;  Seld^  that  if  A  wm  in- 
debted to  B,  In  a  ICM  amoant,  equity  would  compel  him  to  diaeharge  tla  debt,  bclhra 
the  fund  will  be  decreed  to  him,  eapeefaJly  if  A  is  foiolvent. 

The  facts  of  this  case,  necessary  to  be  stated,  are  cootam* 
ed  in  the  opinion  of  the  court. 

Thos.  Washington^  for  complainant. 

jP.  J3.  Fogg,  for  defendants 

Green  J.  delivered  the  opinion  of  the  court. 

The  iiill  alledges,  that  one  William  Bowman  becttoe  in* 
^bted  to  the  complainant  for  goods  sold  him  to  the  amount 
VOL.  10.  14 
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?'*"'®7'^,«f?  of  #5,936,  for  which  he  in  1827  execuled  his  note,  pavablo 

December  183t>.         i**    '  '  ^  i  i    . 

"       some  short  time  ihereafier;  that  he  put  said  note  into  the  hands 

V  of  the  defendant,  William  Wallace,  for  the  purpose  of  col- 

lection, and  to  get  i!:e  payment  of  it  better  secured;  after- 
wards on  the  23d  of  Nov.  ISoO,  the  said  William  Wallace, 
in  order  to  secure  the  payment  of  fald  note,  took  a  new  note 
from  Bowman,  payable  to  himself  for  the  sum  of  $4,706  2  j, 
falling  due  1st  Jan.  1832,  and  at  the  same  time  Bowman 
executed  a  deed  of  trust  to  the  defendant  E.  H.  Foster, 
for  a  tract  of  land  in  Rutherford  county  and  several  ne- 
groe?,  the  better  to  secure  the  payment  of  said  note.  1'hat 
■  the  note  was  put  in  the  hands  of  E.  H.  Foster,  by  Wm.  Wal- 
lace, for  colleciion,  with  his  blank  endorsement  thereon,  to 
cnabla  him  to  collect  the  same  through  the  bank,  where  it 
was  payable,  a:id  not  for  the  purpose  of  transferring  any 
interest  to  him. 

The  bill  further  stated,  that  Joseph  Wallace,  another  of 
the  defendants,  claiios  an  interest  in  said  note,  and  has  given 
said  Foster  notice  to  pay  the  proceeds  to  him.  Complainant 
knows  not  under  what  pretence  the  said  Joseph  Wallace 
claims  the  proceeds  of  said  notd",  but  charges,  that  if  any  as- 
signment was  made  by  William  Wallace  to  said  Joseph  Wal- 
lace  of  the  proceeds  of  said  note,  it  was  fraudulently  done, 
and  that  Joseph  Wallace  had  notice,  that  tJie  proceeds  of  the 
note  belonged  to  complainant.  The  bill  charges,  that  the 
note  was  not  assigned  to  Joseph  Wallace  by  William  Wal- 
lace hi  the  usual  course  of  business  or  trade.  The  bill  con« 
dudes  wuh  a  prayer  that  William  and  Joseph  Wal'acQ  be 
compelled  to  disclose  the  nature  of  Joseph  Wallace's  claim 
to  said  noti*,  and  when,  an. I  how  it  originated?  whether  he  ac- 
quired his  right  in  the  usual  course  of  trade  or  business,  and 
what  was  the  transaction  in  all  respects  in  which  he  did  ac- 
quire  such  right,  and  whether  he  had  not  notice?  &c.  Prayer 
that  the  proceeds  of  the  note  be  enjoined  in  the  hands  of  Fos- 
ter, until  the  termination  of  the  suit,  and  then  be  decreed  to 
complainant. 

The  answer  of  Joseph  Wallace  admits,  that  Bowman  was 
indebted  to  complainant,  and  that  the  notes  on  hiiTi  were  put 
into  William  Wallace's  hands  by  complainant  for  collection, 
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cr  to  ect  llie  debi  botler  secured,  and  that  said  debt  Is  \\\e  samo  J*-^*"^*^"? 

which  is  secured  by  the  note  in  coniroversy,  but  insists  llwi — -; r"— 

the  note  from  Bowman  to  Wm.  Wallace  was  taken  for  the  sole  ^ 

benefit  of  the  said  Willinm,  under  r.n  express  contract  that 
he  was  to  hn  entitled  to  any  security  he  could  obtain  from 
Bowman,  he  agreeing  to  pay  the  amoinit  secured  in  two  and 
tliree  ye.irs  from  the  month  of  Oc:tobcr  or  November,  183D. 
The  answer  further  state?,  that  in  September,  1830,  tlie  said 
William  Wallace  was  indebted  to  the  firm  of  Wallace  and 
Hobbs,  of  which  firm  Joseph  Wallace  was  a  partner,  in  a 
large  sum  of  money,  and  to  secure  the  pa^-ment  of  the  said 
money,  the  said  William  Wallace  transferred  to  defendant, 
Joseph  Wallace,  about  the  2Gih  of  November,   18S0,  a  note  ^ 

on  William  and  San.ufl  Bowman  for  $2000,  due  1st  July, 
18o0,  payable  to  complainant,  and  by  him  etnlorsed,  and 
also  at  the  samo  time  transferred  to  him  the  n^te  in  contro- 
versy on  William  Bowman  for  $4,706  25,  by  delivering  to 
defendant,  Joseph  Wallace,  the  receipt  of  Foster  and  Fogg 
for  the  same.  Defendant  denies  that  be  had  at  the  time  cf 
tbe  transfer,  or  until  a  long  lime  afterwards,  any  notice  or 
suspicion  tlmt  the  notes  or  bill  single,  or  either  oi  them  be* 
longed  to  complainant,  or  that  he  had  any  interest  in  them; 
4he  said  William  informing  defendant  that  they  were  his  own 
properly.  These  transfers  were  honestly  made,  and  on  the 
18ih  day  of  January,  1831,  defendant  gave  a  written  notice 
to  said  K.  H.  Foster,  that  he  was  the  holder  of,  and  had  ibe 
interest  in  said  receipt  of  Fos*er  and  Fogg. 

The  answer  further  states,  that  the  complainant  is  indebt- 
ed to  the  defendant,  Joseph  Wallace,  in  a  large  sum  of  mo- 
ney, about  $2,o00  for  money  paid  by  defendant  to  Adams, 
Reynolds  &  Co.,  for  the  use  of  complainant,  for  a  bill  of 
exchange  drawn  for  the  accommodation  of  tlie  complainant 
on  William  Wallace,  for  $4,2'}0,  which  bill,  complainant 
agreed  to  pay  at  maturity,  and  failed  therein.  Said  cum 
above  raentioiied  defendant  has  paid,  and  is  liable  to  pay  tbe 
balance  to  the  holders;  and  as  tlie  complainant  has  become  in- 
solvent, he  claims  to  retain  in  equity  the  amount  of  aaid  bill 
p(  excl^ange  and  interest,  even  if  complainant  were  entitled 
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v^mZr^mi  ^^  ^^^  "°^®  specified  in  ilie  receipt  of  Foster  and  Fog*.   He 
— ~ — - —  denies  all  fraud,  &c. 

▼  The  answer  of  William  Wallace  admits,  that  previous  to 

to  the  1st  January,  1830,  complainant  put  into  hib  hands  for 
collection  notes  on  William  Bowman,  to  the  amount  of  about 
$6000.  This  defendant  sta'es,  that  afterwards  in  the  month 
of  October  or  November,  1S30,  he  saw  complainant  in  Lou- 
isville, Kentucky,  when  the  complainant  proposed  to  this 
defendant  to  take  the  said  claims  on  Bowman,  and  pay  for 
them  in  three  equal  instalments  from  that  time — the  complain- 
ant being  doubtful  of  Bowman's  solvency.  To  which  pro- 
position defendant  agreed,  provided  he  could  tee  upon  his 
return  to  Nashville  any  probable  means  of  securing  the  pay- 
ment of  said  claims.  When  defendant  returned  to  Nashville, 
be  concluded  to  take  the  complainant  at  his  oiTer,  and  ac* 
cordingly  wrote  to  him  to  that  effect, 

This  defendant  in  further  answering,  repeats  in  substanco 
tbe  answer  o(  Joseph  Wallace.  The  other  answers  are  not 
rnaterial  to  the  questions  involved  in  the  cause. 

The  evidence  shows  that  the  defendant,  Joseph  Wallace, 
on  the  27th  of  August,  1830,  drew  a  bill  of  exchange  for 
(|4,260  on  William  Wallace,  of  New  Orleans,  for  the  ac- 
commodation  of  complainant,  who  undertook  to  pay  the  same 
\i|^eu  at  maturity.  This  was  not  done,  and  the  defendant, 
Joseph  Wallace,  has  paid  part  of  said  sum  and  is  responsi- 
ble to  the  holders  for  the  balance. 

Upon  these  facts,  it  is  contended  in  tbe  first  place  by  the 
defendants,  that  William  Wallace's  answer  establishes  a  con* 
tract  between  himself  and  Alexander,  the  complainant,  that 
said  Wallace  was  to  take  the  notes  on  Bowman  for  his  own 
ii$e  and  pay  to  complainant  the  amount  in  one,  two  or  three 
years,  and  that  therefore  the  bill  single  in  controversy  was 
executed  to  William  Wallace  for  his  own  benefit,  and  that 
tbe  proceeds  thereof  risihtfully  belong  to  Joseph  Wallace,  by 
virtue  of  the  transfer  of  the  receipt  of  Foster  and  Fogg  to 
bim. 

We  do  not  think  that  William  Wallace's  answer  is  to  be 
taken  as  evidence  of  this  contrdct.  It  is  often  very  difficult 
)o  determine  what  in  an  answer  is  responsive  to  the  bill  and 
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ifhai  is  stated  in  avoidance.     If  a  matter  slated  in  an  answer ''^■»^«*'i'«» 
be  9  direct  and  proper  reply  (o  an  ihierrogaiion  of  the  com 

....  ,.  Alexander 

plainant,  then  it  is  evidence,  tiiough  it  be  in  Tavor  of  the  de-  v 

fendant,  and  unless  rebutted  by  proof,  must  bo  ta1\en  as  es- 
tablishing the  facts  stated.  But  it  the  facts  be  not  slaied  in 
direct  reply  to  the  bill,  but  in  avoidance  of  some  allegation 
the  defendant  was  compelled  to  admit,  then  the  answer  is 
oot  evidence  of  the  matter  in  avoidance. 

In  this  case  the  biil  does  not  in  the  stating  part  of  it,  al- 
ledge  any  fact  in  relation  to  the  contract  stated  in  William 
Waliace^s  answer.  It  states  tliat  Bowman  was  indebted  to 
complainant;  that  his  claims  were  placed  in  the  hands  of  Wil- 
liam Wallace  for  collection;  that  Wallace  took  the  note  and 
security  in  question  from  Bowman  in  discharge  of  so  much 
due  complainant,  and  that  ihe  deed  and  bill  single  were 
placed  in  Foster's  hands,  that  the  money  might  be  collected 
for  complainant's  benefit.  All  these  facts  are  cdniitted  by 
the  defendant,  except  that  the  bill  single  was  placed  in  Fos- 
ter's bands  lor  the  benefit  of  the  complainant.  This  he  de* 
nieS)  and  this  is  all  the  answer;  this  the  statement  of  the  bill 
required  him  to  make.  No  discovery  as  to  the  nature  of  his 
own  right  and  bow  it  was  derived  is  sought  from  him„  and 
consequently  all  his  statement  about  the  contract  with  com- 
plainant is  voluntar)',  and  is  made  by  bim  to  avoid  what  he 
saw  would  be  the  complainant's  right  to  the  note,  notwitb* 
standing  his  denial.  Nor  is  this  statement  in  tbe  answer  a 
direct  and  proper  reply  to  any  interrogation  of  tbe  complain- 
ant. Although  the  stating  part  of  the  bill  may  not  have  re- 
quired the  answer,  yet  if  the  complainant  had  chosen  to  make 
a  witness  of  defendant,  and  had  propounded  such  interrogato- 
ries as  to  make  tbe  matter  stated  in  this  answer  a  direct 
reply  to  them,  theu  the  answer  would  have  been  evidence* 
But  tbe  interrogatories  in  this  bill  have  all  of  them  relation  to 
Joseph  Wallace's  title  to  tbe  note,  how  derived,  upon  what 
consideration,  whether  with  notice  of  complainants'  right  to 
it,  and  that  William  Wallace  bad  uo  interest  therein.  No!ie 
of  these  interrogatories  call  for  a  disclosure  of  the  facts  in 
question.  Tbe  information  respecting  Joseph  Wallace's 
plaims  and  the  transactions  attending  iis  origin  would  be  tbe 
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KA8HVXLI.1:,  same,  whether  Willinm  Wallace  or  the  ccmplainant  wcro 

Dec^inler,  l«*it).  .  .  * 

equitably  entitled  to   the  proceeds  of  the  note.     The  facts 

Alexander  .  .    .  ^ 

V  Stated  in  William  Wallace's  answer  are  not  at  oil  in  reply  to 

any  question  rcj.uive  to  the  manner  in  which  Joseph  Wallace 
became  connected  with  the  transaction.  We  are  therefore 
of  opinion,  that  the  complainant  is  eutided  to  the  proceeds  of 
the  bill  single  in  controversy. 

2.  The  next  question  raised  is,  whether  Joseph  Wallaco 
is  not  entitled  to  a  decree  for  so  much  of  this'  fund  as  tho 
complainant  Alexander  may  owe  him. 

This  fund  was  in  such  a  situation,  that  according  to  the 
law  it  would  have  gone  into  liie  hands  of  Joseph  Wallace, 
had  not  the  complainant  come  into  the  court  of  chancery  for 
Its  aid.  One  of  th«  best  maxims  of  a  court  of  chancery  is, 
that  *'he  who  seeks  eqi»iiy  must  do  equity."  The  complainant 
comes  into  this  court  to  take  this  fund  out  of  tho  hands  of 
defendant;  ought  he  not,  before  he  is  permitted  to  do  so, 
diicharge  any  debt  due  defendants  from  him? 

We  think  he  ought,  and  more  especially  so,  as  it  is  alledgod 
in  the  answer,  that  he  is  insolvent?  But  the  complainant's  coun- 
sel insists,  that  in  this  case  Joseph  Wallace  ought  not  to  have 
equity,  because  as  ho  alledges,  he  was  guilty  of  a  fraud  in  plac- 
ing the  fund  in  its  present  situation.  This  view  of  the  subject 
seems  to  have  governed  the  chancellor  in  making  his  decree. 
We  do  not  perceive  upon  what  evidence  his  lienor  founded 
that  opinion.  The  bill  interrogates  the  defendants  especi- 
ally upon  this  subject,  and  the  answers  of  both  the  Wallaces' 
contain  full  circumstantial  and  direct  denials  of  all  fraud 
charged.  I'hese  answers  are  evidence  of  the  matters  thus 
drawn  from  the  defendants,  and  they  must  stand  acquitted  of 
fraud  unless  there  be  other  testimony — none  other  is  pro- 
duced. We  cannot  conceive,  therefore,  upon  what  ground 
it  is  contended,  that  Joseph  Wallace  is  guilty  of  fraud. 

Let  the  decree  of  the  chancellor  be  reversed,  and  let  an 
account  be  taken  between  complainant  and  Joseph  Wallace, 
until  the  coming  in  of  which,  let  all  other  matters  be  re- 
served. 

Decree  reversed. 
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Nashtillc, 
PeAY    vs.    ToSTON.  I>ec...n.„  WM 

I'er.y 

tVIien  a  JodjTTtent  is  oMainrd  r.;&in8t  the  principal  and  vurcty  In  a  note  or  t{!l  iln*  ros:on* 

(l04  and  ti.e  party  who  obtained  tl.e  jud;2[meitt  agreed  with  tl  o  principal  to  stay  exe- 
cati03  fur  klx  niontl.a:  Bcld^  tliat  9ucb  ngreenient  will  not  discharge  the  surety. 

The  facts  in  this  case  presented  several  qtieslions,  which 
tvere  argued  at  the  bar,  but  as  the  court,  in  its  opinion,  has 
noticed  but  one,  it  is  unnecessary  to  stale  any  facts  but 
those  upon  which  the  opinion  was  founded. 

From  the  bill  answer  and  evidence  it  appeared  that  Charles 
Baily  as  principal,  and  complainant  as  Iiis  surety,  executed 
a  note  for  $368,  which  note  was  assigned  to  defendant,  Pos* 
too,  who  brought  suit  thereon,  returnable  to  the  January 
term,  I82G,  of  the  county  court  of  Rlonigomery.  At  the 
return  term  Baily  confessed  judgment,  and  Poslon  agreed  to 
slay  execution  against  him  for  six  months,  and  judgment  by 
default  was  taken  pgninst  complainant.  An  execution  having 
been  issued  against  the  complainant,  he  filed  his  bill  to  enjoin 
it.  The  court  below  decreed  in  favor  of  the  complainant, 
and  perpetually  enjoined  defendant  from  collecting  the  debt 
from  complainant.  Fiom  this  decree  an  appeal  was  prayed 
and  granted. 

Thos.  Washington^  for  complainant.  Peay,  as  a  surety, 
is  exonerated  under  the  circumstances  staled  in  the  bill,  ai;d 
admitted  by  the  answer. 

In  the  first  place,  there  was  a  consideration  for  the  agree- 
ment made  by  the  creditor  wiih  the  principal.  That  consi- 
deration consisted  in  the  earlier  acquirement  of  the  judgment 
lien  by  Poston,  in  consequence  of  the  confersion  of  judg- 
ment by  Baily,  the  principal,  at  the  appearance  term,  and 
in  the  waiver  of  any  defence,  and  the  release  of  errors,  by  the 
confession  of  judgment.  McLemore  vs.  Poucll^  1  i  Whe.  654: 
Act  of  1801,  c  4,  §  M.  It  is  the  right  of  the  surety,  when 
he  apprehends  danger,  to  compel  the  creditor  to  sue  the 
, principal,  and  obtain  and  enforce  judgment.  Haijs  vs.  Wardj 
4  John.Ch-  Rep.  123. 

This  right,  Peay  was  deprived  of  in  this  instance,  by  the 
agreement  made   between   the   creditor   and   the  principal; 
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NABHvii.i,E,^'l,ich    being  founded  upon  a  considfration,  wns  binding  up* 

■ on  the  crediior,  and  lliercfore  legally  prevented  him  from  do- 

V  ing  that,  which  ihe   surety  would    otherwise  have  had  tho 

power  (o  compt'l  him  to  do. 

It  is  not  upon  the  ground  of  actual  injury  sustained  by  tho 
surety,  in  such  cases,  that  he  is  entitled  to  relief;  nor  is  it 
necessary  for  him  to  show  actual  injury.  It  \%  upon  the 
ground  of  potential  injury,  resulting  from  the  violation  by  iho 
principal,  of  any  of  his,  the  surety's  rights;  or  from  any  act 
done  by  the  principal,  whereby  the  surety  might  in  any  way 
be  misled  or  prevented  from  exercising  his  rights.  The  cases 
o[  Lennox  vs.  Pro«/,  3  Whea.  520,  nmlBay  vs.  Talmadgef 
5  John.  Ch.  Rep.  do  not  apply* 

A.  M.  Clayton^  for  defendant.  After  the  judgment,  Peay 
became  a  principal  debtor,  and  consequently  has  no  right  to 
relief.  Boy  vs.  Talmadge,  5  J,  C.  R.  305:  Lennox  vs. 
Prout^  3  Wheaton:  J^ayler  vs.  Moody ^  3  Blackford  Rep. 
92.  Poston  alledges  in  his  answer,  that  he  was  the  assignee 
of  the  note,  and  took  it  without  knowing  but  that  all  the  ob- 
ligors were  principals.  He  cannot  for  this  reason  be  liable 
to  Peay  for  indulgence  granted  to  Bailey,  unless  it  be  proved 
that  he  bad  notice  of  the  relation  of  the  parties,  as  principal 
and  surety.     3  Paige,  G57:  1  Johns.  Ch.  Rep.  414. 

2.  If  the  delay  is  not  greater  than  the  defendant  could 
have  obtained  by  making  defence  to  the  action,  the  surety  is 
not  discharged.  Theobald  on  Prin.  and  Surety,  128.  This 
decision*  was  made  in  reference  to  bail,  but  the  principles  of 
the  contract  of  bait  are  the  same  as  those  of  the  common 
contract  of  surety,  ib.  122. 

Green  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  Peay,  to  enjoin  a  judgment  obtained 
against  him  by  ilie  defendant,  in  the  county  court  of  Mont- 
gomery. It  appears  that  Poston  held  by  assignment  a  note 
for  $268,  executed  by  C!:arles  Baily,  together  with  the  com- 
plainant and  Henry  Small  as  his  securities.  A  suit  was 
brought  against  Baily  and  Peay  to  January  term  of  the  county 
court  of  TVloDtgomery  county,  1826.     At  the  return  term, 
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judgment  final  was  taken  by  default  against  the  complainant.  Naskvillk, 
Execution  was  not   issued  until   after    the   October  term, --^ 

P«ay 

Neither  Poston  nor  Baily  informed  Peay  of  the  agreement  to       ^  ▼ 
indulge  or  thf  confession  of  judgment. 

It  is  contended  upon  these  facts,  that  the  complainant  is 
^discharged  in  equity  from  any  liability  for  this  debt,  because 
of  the  Indulgence  which  was  given  by  the  defendant  to  the 
principal  obligor  in' the  note. 

The  principles  of  the  case  of  McLemore  vs.  Powell^  12 
Wheat.  557,  as  applicable  to  the  present  case,  is  an  autho- 
rity against  the  complainant.  It  is  true  the  court  say,  that 
if  the  holder  of  a  bill  of  exchange  enters  into  a  valid  con- 
tract  for  delay  without  the  assent  of  the  endorser,  it  is  to  his 
prejudice,  and  he  is  thereby  discharged.  But  why  is  it  to 
his  prejudice?  Because,  say  the  court,  ^^he  thereby  suspends 
his  own  remedy  on  the  bill  for  the  stipulated  period;  and  if 
the  endorser  were  to  pay  the  bill,  he  could  only  be  subro- 
gated to  the  rights  of  the  holder,  and  the  drawer  could  or 
might  have  the  same  equities  against  him,  as  against  the  holder 
himself. 

Now  this  reason  why  the  contract  for  delay  should  dis- 
cbarge the  surety,  does  not  exist  in  the  present  case.  The 
agreement  of  Poston  to  stay  the  execution  against  Baily,  did 
not  prevent  Peay  from  obtaining  judgment  against  Baily  by 
virtue  of  the  act  of  1809,  c  69.  By  that  act,  a  surety, 
against  whom  a  judgment  may  be  rendered,  may  obtain  judg- 
ment against  his  principal  immediately,  for  the  amount  for 
which  he  has  been  so  made  liable. 

The  contract  between  the  creditor  and  the  principal  debtor 
for  a  delay  of  execution  after  judgment,  cannot  affect  the 
remedies  of  the  surety,  and  he  is  not  injured  by  it.  If,  in- 
stead of  six  months,  Poston  had  agreed  to  wait  with  Baily 
ten  years,  we  do  not  see  that  Peay  would  have  been  injured 
thereby.  The  means  of  securing  himself  would  have  been 
as  open  to  him  as  though  no  delay  had  been  agreed  upon.  It 
would  therefore  be  against  reason,  that  he  should  be  released 
in  consequence  of  an  act  no  way  injurious  to  him.  This  is 
in  principle  like  the  case  of^the  holder  of  a  bill,  agreeing  with 

the  drawer  for  delay,  without  consideration.     Such  agree- 
VOL.  10.  15 
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^"U'^oiJ^*  ment  not  being  binding  upon  him,  the  endorser,  by  paying 

tlie  bill  might  reinstate  himself  in  the  ownership  of  it,  and 

y  thereby  entitle   himself  to   a  personal   remedy  on    the   bill 

against  all  antecedent  parlies.  .12  Wheat.  5536.  And  be-* 
cause  he  has  this  remedy  to  secure  himself,  it  is  correctly 
holden,  that  such  agreement  for  delay  does  not  discharge  him. 
The  reason  for  discharging  a  parly  in  such  case  would  be 
stronger  than  in  ihe  one  under  consideralion;  because  in  that 
case  he  must  pay  the  money  before  he  could  have  a  remedy 
against  the  antecedent  parties;  but  here  he  is  required  to  do 
no  such  thing,  but  may  forthwith  upon  the  rendition  of  judg- 
ment against  himself  obtain  one  by  motion  against  his  prin- 
cipal. 

It  is  alledged  the  complainant  was  misled,  and  induced  to 
neglect  his  interest,  by  the  commencement  of  the  suit  by 
Poston,  and  his  supposition,  that  he  would  prosecute  it  rig- 
orously to  execution.  If  that  be  true,  it  was  his  own  fault. 
He  had  no  right  to  depend  on  the  plaintiff  in  that  case.  He 
had  the  means  of  securing  himself  at  his  own  command;  and 
if  he  failed  to  do  so,  blame  can  attach  to  no  one  but  himself 
In  addition  to  the  above  view  of  the  case,  it  may  be  observed 
that  had  the  agreement  for  delay  not  been  made,  Baily  would 
probably  have  kept  off  the  judgment,  by  defending  the  ac- 
tion, as  long  as  the  six  months  agreed  on.  And  when  the 
delay  agreed  on  is  not  greater  than  could  be  obtained  by  de- 
fending the  action,  it  would  be  against  reason  as  well  as  au- 
thority to  discharge  the  surety,  for  such  agreement  would  do 
him  no  injury.  Theob.  on  Prin.  and  Sur.  216:  Law  Lib. 
128.  We  are  of  opinion  that  the  decree  of  the  circuit 
court  is  erroneous,  and  that  it  be  reversed,  and  that  the  de- 
fendant have  judgment  against  the  complainant  and  his  secu- 
rity for  the  injunction. 

Decree  reversed. 
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If  ASH  TILLS  I 

Maury  and  Wife  va*  Lewis  et  al.  — !II — ! .* 

Maory 

\riie  issuance  by  the  com  mission  era  of  a  certificate  land  watraiA  to  a  person  not  en*         Lewto  1 

titled  thereto,  is  not  cdnc/usire  upon  the  rights  of  the  real  owner.  1 

■ 
Theactof  1807,  e  ^  empowered  the   commissioncra  to  decide  upon   the  iraUdlly  of  ' 

claims  presented  for  adjudicatiov,  but  their  decision  and  the  issuance  of  the  certJfieata,  49  ^ 

not  affect  the  rights  of  persons  haviog  conilictiDg  ctaims.  i 


A  court  of  chancery  lias  Jurisdiction  to  examine  into  the  execution  of  the  power  eon-  * 

ferrcd  by  the  act  of  ]807t  c  2,  upon  the  commissioners  to  adjudicate  land  claims. 

Where  ihe  bill  alleged  that  the  defendant  received  certificate  land  wtirrants  for  land 
granted  to  the  ancestor  of  com  plainan's,  which  lands  "were  lost  by  the  interference  of 
an  older  and  a  better  title  iu  one  Ezeklal  Norrisor  some  other  such  like  cause:**  Held, 
that  this  was  a  sufficient  allegation  of  the  compIalnant*s  right  to  the  certificate  under 
*he  provisions  of  the  act  of  1807,  e  9. 

When  tho  atutemont  of  the  lilll  is  defective  in  not  showing  the  complainant*!  rlg;ht, 
but  it  calls  upon  the  defendant  to  set  forth  his  title  Ac.  and  the  answer  states  with  pre« 
cision  all  the  fatts,  ^c.  from  which  it  appears  the  complainant  Is  entitled  to  relief,  the 
court  will  decree  for  complainant,  upon  the  case  made  in  the  answer. 

The  defendant  sold  and  appropriated  cercificate  land  warrants  belonging  to  A.  A  filed 
a  bill  to  recover  the  proceeds:  Held,  that  the  defendant  could  not  avail  bimeelf  of  tlie 
act  of  limitations,  without  pleading  or  relying  upon  it  in^hls  answer. 

The  clerk  and  master  in  taking  an  account  Is  bound  to  conform  to  the  directlone  or 
the  decree.  Evidence  taken  before  him  which  changes  the  complexion  of  the  ease  as  It 
appeared  before  the  chancellor,  and  which  had  it  been  before  the  chancellor  would  prob- 
ably have  caused  a  ditferent  decree,  cannot  be  heard,  nor  can  it  be  noticed  upon  an  ap- 
peal. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
F.  B.  Foggy  for  complainant. 
T,  Washingtony  for  defendant. 

Greene  J.  delivered  the  opinion  of  the  court. 

The  case  shows  that  two  grants  were  issued  by  the  State  of 
North  Carolina  in  1794,  to  Elizabeth  W.  Lewis  for  2600 
acres  each,  calling  for  land  in  what  is  now  the  county  of  Lin- 
coln. Elizabeth  W.  Lewis  intermarried  with  W.  C.  C. 
Claiborne,  and  died  in  1804,  leaving  no  issue.  The  com- 
plains^nts,  and  the  defendant  Mary  Ann  Lewis  are  her  legal 
representatives.  In  the  year  1816  an  execution  was  issued 
against  Wm.  C.  C.  Claiborne  and  levied  upon  two    tracts  of 
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r 

NASHVII.LE,  land  in  Lincoln  county,  supposed  to  be  covered  by  the  afore- 

December,  1836.  .  .  .  .         . 

said  grants,  and  the  interest  of  said  Claiborne  in  said  lands  was 

Maury  °  ' 

V  sold  by  the  sheriff  and  purchased  by   the  defendant  Wm.  'g 

Lewis  and  Charlotte  Lewis  for  the  sum  of  $100.  It  was  as- 
certained after  this  sale  that  the  lands  called  for  in  these  grants 
could  not  be  identified,  and  upon  the  production  to  the  com- 
missioners of  the  affidavit  of  the  surveyor,  of  the  sheriffs  deed 
and  the  grants,  certificates  were  Issued  ta  the  said  Wm.  B. 
Lewis  and  Charlotte  Lewis,  on  the  23d  December  1815,  for 
said  6000  acre^,  which  were  neverTocated  by  tbero^  but  which 
in  1816  they  sold  for  forty  cents  per  acre,  amounting  to  $2000. 
The  bill  prays  that  the  defendant  Wra.  B.  Lewis  account  for 
the  proceeds  of  the  warrants.  The  answer  submits  to  an  ac- 
count for  the  one  half,  Charlotte  Lewis  having  received  the 
other' half,  and  states  that  the  defendant  would  have  paid  com-  - 
plainants  without  suit  had  he  been  applied  to  on  the  subject. 
The  cause  came  on  to  be  heard  upon  the  bill,  Answers  and 
replication,  when  the  chancellor  directed  that  the  defendant, 
Wm.  B.  pay  to  the  complainants  one  fourth  of  the  price  of 
the  said  warrants,  and  to  the  other  defendant,  Mary  Ann  Lew- 
is, another  fourth  part  after  deducting  from  each  part  one 
fourth  of  the  expenses  incurred  by  the  defendant  in  procuring 
said  certificates,  and  that  the  clerk  and  master  take  an  account 
and  ascertain  the  expenses,  and  report  the  balance  due  the  com- 
plainants with  interest  from  the  time  the  warrants  were  sold, 
up  to  the  time  of  taking  the  account.  The  clerk  and  master 
reported  the  one  fourth  of  the  land  warrants  sold  in  1816,  to 
be  $500,  and  one  fourth  part  of  the  expenses  to  be  $31  12J 
which  being  deducted  loft  $468  87j,  upon  which  sum  inter- 
est was  calculated  up  to  the  time  of  taking  the  account.  In 
examining  witnesses  before  the  clerk  and  master,  it  appeared 
that  Wra.  C.  C.  Claiborne  did  not  die  till  1817,  and  that 
Elizabeth  W.  his  wife  gave  birth  to  a  living  child,  which  died 
before  its  mother.  It  is  conceded  on  all  hands  that  Wm.  B. 
Lewis  and  Charlotte  Lewis  acquired  no  title  to  obtain  for 
themselves  the  certificate  warrants  in  question,  in  virtue  of 
their  purchase  at  the  execution  sale,  but  it  is  contended  for 
the  defendant  that  this  question  having  been  adjudicated  upon 
by  the  commissioners,  before  whom  he  appeared  in  a  charac- 
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er  which  he  really  sustained,  that  of  purchaser  at  execution  Nashville, 
sale,  and  the  certificates  having  been  issued  to  him,  this  court  -  -  ' — *- 
has  no  jurisdiction  to  reverse  that  decision  and  to  adjudge  the  v 


right  in  favor  of  complainants.  In  support  of  this  position, 
the  case  of  Lloyd  vs.  Lord  Trimblestown^  6  Cond.  Eng.  Ch. 
Rep.  152,  is  cited  and  relied  on.  That  was  an  award  of  the 
British  commissioners  under  the  conventions  of  1814  and  1815, 
between  the  British  and  French  governments,  and  the  act  of 
Parliament  59  Geo.  III.  c  31,  relative  thereto.  The  vice 
chancellor  in  giving  his  judgment  observes;  *'RIy  opinion 
therefore  is  that  this  is  a  case  in  which  the  award  of  the  com* 
missioners  is  final  so  far  as  the  jurisdiction  of  the  court  is  con- 
f"  cemed.     For  I  think  that  except  in  cases  of  trust  or   fraud, 

it  was  intended  that  the   adjudication   of  the   commissioners 
should  be  final." 

Whether  this  be  the  doctrine  of  the  court  of  chancery  in 
England  or  not,  it  is  perhaps  not  necessary  now  to  enquire. 
It  may  be  remarked,  however,  that  Lord  Eldon's  observation 
ID  Hillva.  ReardoHy  seems  inconsistent  with  the  principle  above 
laid  down.  In  that  case,  2  Rus,  629,  he  says:  '4f  the 
French  government  had  paid  100,000  francs  to  B  as  entitled 
under  the  will  of  A,  and  it  turned  out  that  C  D  was  the  per- 
son actually  entitled  under  that  will,  could  it  be  said  that  the 
jurisdiction  of  this  court  was  excluded  in  such  a  case." 

But  be  this  question  settled  as  it  may  in  that  country,  the 
contrary  doctrine  is  held  by  the  supreme  court  of  the  United 
States  in  Comegys  vs.  Fasse^  1  Peter's  Rep.  212,  and  by 
this  court  in  Pinson  vs.  Ivey^  1  Yer.  Rep.  296.  The  late 
chief  justice  of  this  court  it  is  true,  dissented  in  the  latter  case 
and  delivered  an  opinion  in  accordance  with  the  position  now 
assumed  by  counsel.  But  the  argument  of  the  same  counsel ^ 
sustained  as  it  was  by  a  majority  of  the  court,  settled  the 
question  against  his  opinion. 

That  decision  has  been  followed  ever  since,  and  many  ca- 
ses have  been  determined  upon  the  authority  of  it,  so  that  it 
may  be  regarded  as  the  settled  law  of  this  court,  that  the  is- 
suance of  a  certificate  land  warrant  to  a  person  not  entitled 
thereto,  is  not  conclusive  upon  the  rights  of  the  person  actu- 
ally entitled.     The  act  of  1807,  c  2,   empowered  the  corn- 
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NASHVILLE,  let  in  the  evidence  upon  which  it  is  now  sought  to  reverse  his 

December,  1836.  /^  o 

— j^^ decree,  the  application  would   have  been   refused.  .  Besides 

V  the  opposite  party  is  not  expecting  any  such  evidence.  He 
comes  to  investigate  the  matters  of  account  referred  to  the 
roaster  upon  the  principles  of  the  decree,  and  would  be  taken 
by  surprise  if  this  evicfence  were  now  noticed.  It  cannot 
therefore  be  looked  at  for  any  purpose,  and  ought  not  to  have 
been  taken  by  the  master.  He  was  authorised  to  take  no 
testimony  except  that  which  was  relevant  to  the  matter  refer- 
red to  him  in  the  decree.  Any  other  evidence  is  taken  as 
much  without  authority,  and  is  as  little  to  be  regarded  as 
though  it  were  found  in  voluntary  affidavits,  sworn  to  before  a 
justice  of  the  peace. 

We  think  there  is  no  error  in  the  decree,  and  order  it  to  be 
in  all  things  affirmed. 

Decree  affirmed. 
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Belcher  vs.  Belcher. 

If  no  undue  or  improper  means  bo  used  by  a  son  to  procure  a  voluntary  deed  ftom 
bh  father,  the  mere  f«u:t  that  the  father  regarded  lilm  with  more  favor  than  another 
chiid,  and  that  the  c'eeds  were  executed  when  the  father  was  in  aome  degree  Intox- 
icated, but  was  not  insensible  of  what  he  was  doing,  will  not  be  safficient  to  aet  It 
«Bide. 

To  authorize  the  court  to  aet  aside  a  deed,  merely  on  the  ground  that  the  party  mak* 
ing  it  was  intoxicated,  it  roust  appear  tl.at  tlie  drunkenness  was  excessive,  so  that  th« 
party  was  utterly  deprived  of  the  use  of  his  reason  and  understanding. 

Fraud,  In  acoart  of  equity  properly  Includes  all  acts,  omissions,  jand  concealmenlSt 
which  involve  a  breach  of  either  legnl  or  equitable  doty,  trust,  or  confidence  Justly 
reposed,  and  are  injurious  to  another;  or  by  which  an  undue,  or  >anconscientious  ad- 
vantage is  taken  of  another. 

Equity  will  not  only  interfere  in  rases  of  fraud  to  set  aside  acts  done,  but  will  alaO« 
if  by  fraud  acts  Imve  been  prevented  from  being  done,  interfere  and  treat  the  caie  ex- 
actly as  if  the  acts  liad  been  done. 

A  father  conveyed  iy  separate  deeds  all  lis  property  to  his  rona  A  and  B.  To  A 
be  gave  however  a  much  larger  portion  than  to  B.  B  was  greatly  dissatisfied,  bellev* 
Ing  the  arrangement  to  he  inequitable,  and  he  threatened  violence  to  his  brother  aii4 
to  the  negro  property  conveyed  to  him.  The  father  alarmed,  lest  B  should  do  soma 
act  of  violence  td*A,  or  to  the  negroes,  solicited  A  to  do  something  to  pacify  B.  It 
was  finally,  at  the  solicitation  of  the  father,  agreed  between  A  and  B,  that  they 
should  both  burn  t]:e  deeds  executed  by  their  fatl;crto  tliera.  revest  the  property  in  th« 
father,  and  let  him  dispose  of  it  by  will.  In  pursuance  of  this  agreement  they  both 
professed  to  throw  their  deeds  in  tlte  fire.  A  however  retnlted  liii,  i^nd  burned  only  a 
copy.  The  father  and  B  bo:h  suppo:jcd  he  hnd  burnt  the  original.  The  ikther  after- 
wards made  a  will,  dividing  tlie  property  nearly  equally  between  them.  The  father 
and  B  liavingdied.  A,  after  their  deaths  brought  forward  his  original  deed,  claiming 
the  properly  therein,  a  part  of  which  had  been  devised  to  B:  JST^/d,  timt  this  was  a 
fraud  in  A  upon  tiic  rigiits  of  D,  wliicli  was  rclicvabie  in  equity. 

Qvers,  Whether  acts  tn  ;?ai9  by  A,  inconsis'ent  with  the  existence  of  a  title  in  him- 
self for  the  same  property,  constitute  an  estoppel. 

The  facts  upon  which  the  court  predicated  its  judgment  in 
this  case,  are  staled  in  the  opinion  delivered  by  Judge 
Green. 

James  Campbell  ^  fV,  E.  Ander*ion^  for  complainant.  1. 
Wyley  Belcher  was  guilty  of  no  fraud  in  procuring  the  deeds 
from  his  fjther.  It  is  true  his  father  was  somewhat  intoxi- 
cated when  the  deeds  were  executed,  but  not  so  much  so, 
as  not  to  perfectly  comprehend  what  he  was  doing.     Unless 

the  party  is  deprived  of  the  use  of  his  reason  or  understand- 
VOL.    10.  16 
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Nashville,  Jng  ^y  intoxication,  or  unless  some  unfair  and  undue  advan- 

December  183U.  .  ... 

tage  is  taken  of  bis  situation,  equity  in  such  case  will   not 

V  relieve.     1  Story's  Eq.  235:  3  Hay.  Rep. 

2.  Wily,  by  retaining  bis  original  deeds,  and  burning  only 
copies  was  not  guilty  of  a  fraud  in  a  legal  sense.  His  bro- 
ther was  a  man  of  violent  temper  and  dangerous  when  excit- 
ed. If  Wiley  to  prevent  personal  violence  or  injury  made 
the  agreement,  it  was  not  binding  on  him.  No  legal  injury 
was  done  to  AUen.  He  had  no  right  to  the  property;  the 
old  man  had  fairly  conveyed  it  to  Wiley.  The  agreement  to 
burn  the  deeds  and  reinvest  the  property  in  the  old  man,  was 
without  legal  consideration,  and  could  not  have  been  enforced 
against  Wiley.  If  so,  his  retaining  his  original  deed  and 
burning  the  copy  was  not  a  fraud,  for  fraud  to  be  relieved 
agafnst  must  be  operative  as  well  as  intended. 

3.  Wiley  Belcher's  acts,  subsequent  to  the  death  of  his 
brother  and  father,  cannot  by  any  known  principle  of  law 
operate  as  an  estoppel. 

R.  J.  MeigSy  for  Allen  Belcher's  representatives.  The 
court  ought  to  refuse  to  set  up  Wiley  Belcher's  deeds,  be- 
cause Wiley's  conduct  in  the  affair  of  procuring  them  was 
clandestine  and  inequitable;  and  in  procuring  Allen  to  as- 
sume a  personal  responsibility  to  a  large  amount  of  his  own 
debts,  by  pretending  to  destroy  the  deeds,  was  deceitful,  treach- 
erous, and  grossly  fraudulent.  And  to  grant  him  the  relief 
he  asks,  would  be  for  this  court  to  become  the  promoter  of 
subtlety  and  circumvention  in  the  transactions  of  men,  instead 
of  the  vindicator  of  candor  and  purity.  At  least,  the  court 
will  leave  him  to  the  law.  Francis'  Maxims,  Maxim  2:  Sto- 
ry, §  69,  CO. 

2.  Wiley's  acquiescence  in  Allen's  adverse  title,  under  the 
will,  for  nearly  eighteen  months,  operates  as  an  estoppel,  in 
paiSy  to  his  present  demand.  Co.  Litt.  170  b,  244  b:  Law 
Lib.  Page  59,  GO,  top.  Every  man  is  bound  to  speak  and 
act  according  to  the  truth  of  the  case,  and  the  law  will  pre* 
sume  he  has  done  so,  and  will  not  cilow  him  to  contradict 
such  a  reasonable  presumption.  Fonb.  b  1,  c  2,  §  13: 
4  Kent   261,  note   d.     Both   having   entered   and  enjoyed 
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iinder  the  will,  they  are  reciprocally  estopped.  Law  Lib.  Dew"mJ/^8M 
Page  147,  marginal  page:  Thomas' Coke,  vol.  1,  818-19 — ^i^uex — 
top.  ^ 

Belcbcr. 

3.  But  the  court  ought  to  annul  these  deeds,  and 
ought  to  decree  the  title  of  the  property  to  Allen's  repre- 
sentatives, because  they  constitute  a  cloud  upon  Allen's 
title,  which  is  entitled  to  the  protection  of  this  court. 
Allen  gave  a  full  consideration  to  entitle  him  to  an  equal 
division  of  his  fathers  estate;  a  consideration  equivalent 
to  the  sum  advanced  by  Wiley  in  1821,  for  the  negroes; 
namely,  becoming  responsible  for  one  half  of  \^'iley's  pro- 
per debt  for  the  land,  and  for  one  half  of  all  his  father's  debts 
besides.  Stoiy's  Eq.  §  437:  Hamilton  vs  CummingSj  1 
John.  Ch.  R.  517:  1  Hovenden's  supplement,  17,  note  on 
Coleman  vs.  Sorrill,  I  Ves.  50:  17  Ves.  Hi,  Hayward 
V3,  Dimsdale. 

This  consideration  having  been  actuaUy  paid,  the  will 
having  been  made  in  accordance  with  this  contract,  and  the 
contract  iiself  having  been  performed,  and  the  property  di- 
vided accordingly,  entitle  Allen  to  have  the  deeds  of  Janu- 
ary 10,  1829,  destroyed,  and  this  court  will  consider  as  done 
what  ought  to  have  been  done.  Story's  Eq.  §  61,  and  au- 
thorities cited:  Fonb.  b  1,  c  6,  §  9:  Francis'  Maxims, 
Max.  13. 

Green  J.  delivered  the  opinion  of  the  court. 

By  the  several  bills  and  answers,  and  the  proof  in  these 
causes,  it  appears  that  Ferrell  Belcher,  previous  to  the  year 
1820,  resided  in  Twiggs  county  in  the  State  of  Georgia, 
was  a  thriving  farmer,  owning  several  tracts  of  land  and  eight 
negroes.  He  had  only  two  children,  both  of  whom  were 
sons,  Wiley  and  Allen.  Wiley  was  elected  sheriff  of 
Twiggs  county  in  1820,  and  when  that  appointment  expired, 
he  was  in  1822,  elected  clerk  of  the  same  county.  In  both 
of  these  offices  Allen  was  his  deputy.  By  these  offices 
Wiley  made  money,  to  a  considerable  amount.  The  money 
thus  made  was  put  into  the  hands  of  Ferrell,  the  father,  who 
laid  it  out  in  the  purchase  of  negroes,  taking  title  to  himself. 


Belcher. 
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jfAtHviLLi:,      In  the  fall  of  1824,  Ferreli   Belcher    purchased  of  Joha 

Walker  a  tract  of  land  of  six  hundred  and   forty  acres,  in 

V  Marion  county,  Tennessee,  for  $5000,  for  wliich  he  exe- 

cuted five  several  notes  for  $ICOO  each,  with  his  son  Wiley 
for  his  security;  the  first  payment  to  he  made  in  1826,  and  the 
others  in  each  successive  year  iherea^ter.  Ferrell  removed  to 
Tennessee  and  resided  on  the  land  purchased  from  Walker. 
He  also  became  owner  of  a  house  and  lot  in  Jasper,  and  of 
several  other  tracts  of  land  in  ^  arion  county.  Previous  to 
1829,  both  the  sons  liad  married,  and  Wiley  lived  in  the 
house  10  Jasper,  and  kept  tavern,  and  Allen  resided  on  the 
plantation  with  the  old  man.  The  tavern  was  supplied  with 
provisions  principally  fiom  the  plantation. 

Ou  the  lOlh  of  January,  1 829,  Ferrell  Belcher  conveyed 
by  deed  of  gift  twenty-one  negioes,  by  name,  to  Wiley, 
leaving  only  six  undisposed  of;  he  also,  at  the  same  time 
made  Wiley  a  deed  for  the  Walker  tract  of  land,  expressing 
a  consideration  of  $1000.  Previous  to  this  time  Ferrell  had 
become  addif  ied  to  drunkenness,  and  had  been  at  the  house 
of  Wiley  from  the  24th  of  December  preceding,  till  the  time 
the  deeds  were  made;  during  all  this  lime  he  had  access  to 
spirituous  liquors  and  was  in  a  greater  or  less  degree  of  intox- 
ication. But  on  various  occasions  afterwards,  he  declared 
ihat  Wiley  ought  to  have  the  property,  that  he  had  been  in- 
strumental in  acquiring  it,  and  that  he  should  not  die  with  a 
good  conscience,  unless  Wiley  obtained  it.  Wiley  was  an 
industrious,  intelligent,  thrifty  man.  Allen  was  honest,  high- 
minded,  but  he  had  an  irritable  temper,  and  when  excited 
was  a  dangerous  man.  About  the  time  these  deeds  to  Wiley 
were  made,  Allen  procured  a  deed  from  his  father  for  the 
house  and  lot  in  Jasper,  four  negroes,  and  probably  other 
properly.  He  was  exceedingly  dissatisfied  with  Wiley  for 
obtaining  his  deeds  and  threatened  violence  to  his  brother  and 
to  the  negroes,  unless  the  deeds  were  given  up.  Ferrell 
was  alarmed,  unless  Allen  should  do  Wiley  or  the  negroes 
some  injury,  and  solicited  Wiley  to  do  something  to  pacify 
him.  The  brothers  had  an  interview,  the  father  being  pre- 
sent, in  which  Allen  demanded  that  the  deeds  should  be  sur- 
ireodered.     Wiley  refused  to  do  this,  and  they  parted  in  an- 
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eer.     In  a  dny  or  tuo  afterwards  ihey  met  aeain,  and  ii  was  ^-a^^h^^^^^* 
as^rced  that  they  should  both  burn  their  deeds,  and   let  the  -  - — 
old  raan  make  a  will.     In  pursuance  ol  this  agreement    they  v 

both  professed  to  throw  their  deeds  in  the  fire.    Wiley,  how- 
ever, retained  his,  and  burned  copies  only.     This  was  about 
15lh  January.     After  this  FerrelJ  Belcher  made  several  >viJls, 
the  last  one  of  which,  dated  2d  day  of  xMarch,   1829,  gave 
all  his  property,  real    and   personal,  f»fter  payment  of  debts, 
to  his  wife  for  life,  and  after  her  death  he  lievised   it  to  his 
sons.     To  Wiley   he  gave  two  houses   and   lots  in  Jasper, 
purchased  from  Arnett,  219  acres  of  land  bought  O-om  Coul- 
ter, fifteen  negroes  by  name,  the  southern   half  of  the  Wal- 
ker tract,  containing  320  acres,  two  tracts  in  Twiggs  county, 
Georgia,  containini;  202A  acres  each,  and  his  cotton  gin  in 
Jasper.      To  Alien  320  acres  of  land,  the    northern  half  of 
the  Walker    tract,  twelve   negroes   by  name,  490  acres  of 
land  in  Erwin  county,  and   490  acres    in  Wayne    county, 
Georgia,  and  the  household  and  kitchen  furniture,  and  hogs. 
The  hordes,   cattle    and   growing  crop  were   equally  divided 
between  them,  and  they  were  required    to  contribute  equally 
to  the  payment  of  his  debts,  and  especially  the  debt  to  Wal- 
ker. Two  days  after  the  execution  of  this  will  Ferrell  Belcher 
died.  During  the  life  time  of  I^^errell  the  two  notes  to  Walker, 
which  were  first  due  were   paid,  and  the  sum   of  $441    93 
cts.  had  been  paid  on  the  third.      Suits  had  been  brought  up- 
on the  third  and  fourth  notes  against  Wiley  alone;  and  Allen, 
after  the  deeds  Iiad   been  burned,  by  consent  of  the  counsel 
who  managed  the  causes  for  Walker,  signed  these  notes  and 
had  his  name  inserted  in  the  proceedings  as  a  defendant.     At 
the  May  sessions  of  the  county  court  the   suits  were  revived 
against  Allen  and   Wiley,  as  executors   of  Ferrell,  and  at 
the  August  session  judgments  were  entered    against  them  on 
the  third  note,  for  $5S9  12  cents,  debt  and  damages,  and  $12 
02  cents  costs;  and  on  the  4th  note  for  $1076  QQ  cents,  debt 
and  damages,  and  $12  02  cents  costs.     On   12tb  October, 
1829,  they  joined  in  filing  a  bill  of  injunction  against  Walker, 
on  account  of  an  adverse  claim,  which  had  been  set  up  by 
ejectment  against  Allen,  who  was  in  possession.     Allen  then 
ren)oved  to  Georgia,  and  afterwards,  on  the  12th   day  of 
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Nashville,  Apji]     1830.  judcninnt  was  rendered  against  him  and  Wiley* 
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on  the  5th  note,  for  S1J15  50  cents,  and  on   the    I4th  of 

V  that  month  he  died.     Old  Mrs.  Belcher  also  died  in  the  same 

month,  having  until  then  retained  the  possession  of  the  pro- 
perly devised  to  Allen.  William  Crocker,  attorney  in  fact 
for  Allen,  being  at  her  house  when  she  died,  took  posses- 
sion with  the  knowledge  and  consent  of  Wiley,  of  Allen^s 
half  of  the  Walker  land,  as  devised  in  the  will,  and  also  of 
the  negroes  devised  to  him,  among  whom  were  seven  of  those 
that  had  been  conveyed  by  the  deed  of  the  lOlh  January, 
1829,  to  Wiley.  These  negroes  were  placed  in  the  hands 
of  Alexander  Coulter  that  they  might  be  in  reach  of  the 
execution  on  the  Walker  judgments  and  be  applied  to  the  sa- 
tisfaction of  Allen's  half  of  that  judgment.  The  negroes 
which  were  devised  to  Allen,  and  which  were  not  conveyed 
to  Wiley,  were  kept  out  of  the  way,  and  the  executions 
were  levied  on  the  seven,  who  had  been  included  in  Wiley's 
deed.  Wiley  forbid  the  sale,  and  exhibited  for  the  first  time 
since  the  agreement  to  burn  them,  his  deed  of  gift  for  these 
negroes.  The  sale  however  took  place,  and  five  of  the  ne- 
groes were  bid  off  for  William  Crocker,  the  father  of  Allen's 
widow. 

At  the  August  term,  1830,  of  the  Marion  county  court, 
the  will  was  produced  and  offered  for  probate,  and  Wiley 
filed  a  caveat^  but  afterwards  withdrew  it,  and  the  will  was 
proved  imd  recorded;  neither  Wiley  nor  Allen,  nor  W^.  J. 
Standifer,  who  were  named  as  executors,  have  ever  qualified 
as  such,  nor  has  administration  been  granted  with  the  will  an- 
nexed. Wiley  agreed  that  Crocker  should  take  into  his  pos- 
session the  negroes  that  were  devised  to  Allen,  and  they 
went  together  and  offered  the  Walker  tract  of  land  for  sale. 
Wiley  proposed  to  sell  the  half  devised  to  him,  and  Crocker 
the  half  that  was  devised  to  Allen.  Wiley  also  took  the  part 
of  the  horses,  cattle  and  growing  crop,  which  was  devised  to 
him  in  the  will,  he  also  sold  a  house  and  lot  in  Jasper,  which 
was  devised  to  him  in  the  will,  but  which  had  been  conveyed 
to  Allen  by  the  deed  he  had  destroyed.  In  December,  1830, 
Wiley  filed  his  bill  to  set  up  his  deeds  against  Allen's  repre- 
sentatives and  William  Crocker.    Allen's  representatives  also 
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filed  iheir  bill  to  have  the  deeds  of  Wiley  set  aside  and  can-  washville, 

celled,  and    the    property  decreed   to    them.     Both  causes 7— 

were  heard  together,  and  a  decree  was  made  in  favor  of  Al-  v 

len's  representatives,  and  Wiley's  bill  was  dismissed.  An 
appeal  was  prayed  and  granted,  but  the  appellant  failing  to 
give  bond  and  security  in  the  time  limited,  his  appeal  was  at 
a  former  term  dismissed.  A  petition  was  filed  for  a  ccriio- 
rarij  to  bring  up  the  cause  to  be  heard  in  this  court,  as  upon 
an  appeal.  This  motion  has  been  continued  several  terms, 
and  now  the  question  is,  shall  the  crtiorari  be  granted.  The 
reason  why  the  security  was  not  given,  is  deemed  sufficient.; 
two  weeks  were  allowed  by  the  chancellor  within  which  the 
security  might  be  given.  One  of  the  counsel  wrote  to  the 
appellant  by  mail  on  the  day  the  decree  was  pronounced,  or 
llie  day  afterwards,  informing  him  of  the  result  of  the  causes, 
and  what  he  was  required  to  do.  The  letter  did  not  come 
to  hand  till  several  days  after  the  time  limited  for  giving  the 
bond  had  expired. 

The  next  question  is,  whether  the  applicant  for  the 
certiorari  J  Wiley  Belcher,  has  merits  in  his  cause  .^  As  the 
whole  record  is  before  us,  after  a  very  full  and  able  argu- 
ment en  both  sides,  we  will  examine  the  questions  as  they 
arise  in  the  order  of  the  transactions.  1st.  It  is  insisted  by 
the  representatives  of  Allen  Belcher,  that  Wiley  Belcher 
committed  a  fraud,  in  obtaining  his  father's  signature  to  his 
deeds.  This  position  is  attempted  to  be  supported  upon 
the  ground,  that  \he  deeds  gave  Wiley  much  more  than  half 
the  estate  the  old  man  possessed  in  disregard  of  the  equal 
claims  which  Allen  had  on  their  father's  bounty,  and  that 
Ferril  was  induced  to  execute  them  when  drunk  by  the  fraud- 
ulent contrivance  of  \Viley.  These  allegations  were  not  sup- 
ported by  the  evidence  in  the  cause.  Although  it  is  true  that 
the  old  man  was  addicted  to  drunkenness,  and  was  most  pro- 
bable to  some  extent  intoxicated,  when  he  executed  the 
deeds,  yet  the  proof  is  falisfactory,  that  he  was  not  in  a 
condition  to  be  insensible  of  what  he  was  doing.  He  was 
certainly  not  in  a  situation  to  exercise  a  very  sound  discretion; 
still  we  are  satisfied  that  in  this  instance,  he  did  what  he  de- 
liberately desired  to  do.  Many  witnesses  on  both  sides  tes- 
tify to  the  old  man's  frequent  declaration,  that  Wiley  ought 
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Belcher, 


Etetc  "blr.^1836.  ^^  ^^^^  ^'^®  property,  and  ihat  he  would  not  be  content  un- 
^gj^jj^j. —  less  that  disposition  were  made  of  it.  If  there  l)ad  been  no 
Ji,«  other  ground  for  this  wish,  than  mere  caprice,  still  the  old 
man  had  a  right  to  act  with  his  property  as  he  chose.  If 
Wiley  made  use  of  no  undue  means  to  procure  the  deeds, 
the  mere  fact  that  his  father  regarded  him  with  the  most  fa- 
vor, and  was  disposed  to  give  him  the  larger  porlion  of  his 
estate,  furnishes  no  ground  of  objection  to  the  transaction, 
although  he  was  in  some  degree  intoxicated,  for  there  is  not 
the  slightest  proof  that  Wiley  used  any  contrivance  or  man- 
agement to  draw  him  into  drink,  or  that  he  look  any  unfair 
advantage  of  his  state  of  intoxication  to  obtain  the  deeds.  To 
authorize  the  court  to  set  aside  a  contract,  merely  on  the 
ground  that  the  parly  making  it  was  drunk,  it  must  appear 
that  the  drunkenness  was  excessive,  so  that  the  party  was 
utterly  deprived  of  the  use  of  his  reason  and  understanding. 
Story's  Eq.  235.  It  is  proper  also  to  add,  that  the  old 
man  in  speaking  of  his  desire  that  Wiley  should  have  this 
properly,  frequently  gave  as  a  reason,  that  the  mfeans  by 
which  it  was  obtained,  were  contributed  to  a  considerable 
extent  by  him.  This  fact  having  been  also  established  by 
other  proof,  repels  the  presiimplion  of  fraud,  and  furnishes 
a  reasonable  ground  for  his  father's  preference. 

The  next  inquiry  is,  did  Wiley  commit  a  fraud  in  making 
the  agreement  to  burn  his  deeds,  and  then  by  failing  to  com- 
ply and  burning  copies  only,  induced  Allen  to  burn  his  deed. 
We  cannot  resist  the  conclusion  that  he  did.  A  very  inge- 
nious argument  is  ,madd  by  the  counsel  to  justify  him  for  the 
deception  which  he  practised,  but  to  hold  [ilM  the  end  sancti- 
fies the  means  is  exceedingly  unsound  in  morals  and  danger- 
ous in  practice.  The  law,  as  well  as  the  Bible,  enjoins  that 
a  man  should  "speak  the  truth  in  his  heart;"  he  must  neither 
tell  a  falsehood,  nor  by  any  action  practice  a  deception  on 
his  fellow  man  to  his  injury.  It  is  true,  Allen's  conduct  in 
threatening  his  brother  and  distressing  his  Father  was  highly 
reprehensible,  nor  would  there  have  been  any  ground  of 
eqqity  against  Wiley,  if  he  had  openly  refused  to  carry  into 
execution  the  agreement  which  had  been  obtained  from  bim. 
For  in  that  case  he  wouhi  have  received   no  benefit,  nor 
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Would  Allen  have  sustained  any  irjury,  and  therefore  no  con-  ?^"*^'^"» 

J       J     J^  Dereraher,  1836. 

sideration  would  have  existed,  upon  which  to  enforce  the :: 

agreemont.  But  by  preten:ling  to  comply  with  the  agreement  ^  y 
on  his  pdrt,  lie  induced  Allen  to  comply  in  good  faiib  and  tx> 
burn  his  deed.  Now  it  is  easy  to  see,  that  Allen  was  placed 
in  a  much  worse  situation  by  the  destruction  of  his  deed, 
than  he  would  have  been  in  had  he  retained  it.  If  he^  had 
retained  his  deed,  the  property  conveyed  to  him  would  have 
been  no  more  subjeqt  to  the  debts  of  his  father  than  that 
conveyed  to  Wiley.  If  the  property  of  the  one  had  been 
sold  by  the  creditors  of  his  father,  the  other  would  have  been 
bound  to  contribute  his  proportion  of  the  amount  of  such 
debt.  But  by  the  destruction  of  Allen's  deed,  the  whole  of 
the  debts  are  thrown  upon  that  portion  of  the  pioperty  which 
had  been  conveyed  to  him.  Wiley  would  be  liable  to  pay 
nothing,  until  ail  the  old. man's  property,  not  included  in  his 
deed  shouM  be  exhausted,  therefore,  instead  of  being  hablo 
for  half  the  debts,  as  he  would  have  been,  had  Allen  retain- 
ed his  deed,  Wiley,  by  inducing  its  destruction,  is  exempt'- 
cd  from  the  payment  of  a  dollar,  and  Allen,  even  should  his 
father  die  intestate,  is  saddled  with  the  whole  of  his  debts, 
instead  of  the  proportion  he  would  have  been  liable  to  pay 
Iiad  he  retained  his  deed. 

Whether  contribution  in  such  a  case  would  bo  enforced  or 
not,  cannot  affect  the  force  of  the  argument*  For  we  ard 
unable  to  see  from  the  facts  in  the  cause,  which  deed  was 
first  executed.  Mary  E.,  the  widow  of  .\llen,  says  that 
Wiley's  was  first  executed;  and  Wiley  in  his  answer  says, 
that  he  heard  the  deed  to  x-Mlen  was  made  before  the  execu- 
tion of  his  deeds.  If  in  such  case  there  would  be  no  con- 
tribution, then,  as  Wiley  was  a  co-obligor  in  the  notes  to 
Walker,  and  was  alone  sued,  he  would  have  been  compell- 
ed to  pay  the  entire  debt,  and  if  as  he  says  Allen's  deed 
was  oldest,  4ie  would  have  been  exempted  from  the  payment 
of  any  part  Thus,  instead  of  being  liable  to  pay  the  whole 
Walker  debt,  had  A'len  retained  his  deed,  by  procuring  its 
destruction,  the  liabilities  are  changed,  and  the  property  of 
Alien,  had  his  father  died  intestate,  would   have  been  liable 

for  the  whole.     There  is  another  view  of  this  transaction,  in 
VOL.  10.  17 
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Dece*"beM836*  ^'^^^^  ^^^  injury  is  Still  iDore  manifest.     By  the  destructiofl 
— — of  Allen's  deed,  his  father  became  revested  with  the  title  to 

Belcher  ' 

V  the  whole  of  the  properly  which  he  had    conveyed  to  him, 

and  being  thus  vested  with  the  title,  he  had  a  right  to  dispose 
of  it  as  he  pleased.  He  might  convey  it  to  another,  or  de- 
vise it  to  others,  if  he  thought  proper,  and  Allen  would  have 
no  right  to  complain  of  him,  or  of  his  subsequent  donee  or 
devisee.  True,  he  had  been  induced  to  give  it  up,  b}  a 
deceptious  artifice,  but  neither  the  old  man,  nor  his  subse- 
quent donee,  could  have  been  chargeable  with  it.  It  would 
have  been  a  complete  loss  to  him,  in  consequence  of  the 
destruction  of  his  deed,  and  that  destruction  produced  by  the 
artful  and  false  pretence  of  Wiley,  that  he  hail  also  des-' 
froyed  his  deeds.  It  is  no  answer  to  the  foregoing  view  of 
the  case  to  say,  that  these  evils  have  not  in  fact  come  upoo 
Allen.  The  character  of  Wiley's  conduct  is  to  be  judged  of 
by  an  examination  of  what  would  have  been  the  legitimate 
legal  consequences  of  that  cond;ict.  It  is  said  Wiley  has  ia 
feet  paid  half  the  debts,  and  this  appears  from  the  evidence 
fo  be-  true.  But  why  did  he  pay  any  part  of  them.^  No  one 
will  pretend  that  he  was  bound  to  pay  a  dollar,  if  his  conduct 
about  burning  the  deeds  were  innocent.  If  his  deeds  are  not 
vitiated  by  his  agreement  to  burn  them,  and  the  deception 
he  practised  on  Allen,  the  property  conveyed  by  them  can- 
not be  rendered  liable  to  the  old  man's  debt,  while  there  re- 
mains other  property  irnconsumed.  If,  therefore,  Wiley  has 
paid  half  the  debt  to  Walker,  as  he  paid  it  as  the  old  man's 
•  security  only,  should  h.s  deeds  now  be  declared  valid,  he 
may  yet  collect  the  whole  of  it  from  that  part  of  (he  old 
man's  estate  which  was  not  conveyed  to  him.  What  is  to 
prevent  him?  I  know  of  no  principle  of  law  or  equity  that 
could  interpose  against  him.  It  must  be  seen,  therefore,  that 
Allen  is  deeply  injured,  or  which  is  the  same  thing,  is  ex- 
posed to  injury  by  the  contrivance  and  deception  of  Wiley. 
But  it  is  asked,  what  benefit  the  destruction  of  Wiley's 
deeds  would  have  been  to  Allen  .^  It  would  have  vested  the 
property  in  the  old  man,  and  there  would  have  been  a  possi* 
bility  that  he  might  die  intestate,  or  by  will  devise  part  of  it 
IK)  Allen.     But  this,  it  is  said,  he  had  no  right  to  claim  of 
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his  father,  and  therefore  it  did  not  necessarily  follow,  that  he  NA8RytLLv» 

'  'f  ^  Doceinber  1836. 

would  be  benefited  bj'  the  destruction  of  Wiley's  deeds.  In  - 
answer  to  this  it  is  enough  to  say,  that  it  would  have  placed 
them  on  equal  footing.  By  again  placing  his  own  property 
at  the  disposition  of  his  father,  Allen  wa^  risking  all  without 
the  possibility  of  gaining  any  thing.  Had  Wiley's  deeds 
been  destroyed,  he  would  have  had  the  prospect  of  benefit, 
either  by  a  devise  from  his  father,  or  by  his  dying  intestate. 
But  in  truth,  the  agreement  to  destroy  the  deeds,  that  the 
old  man  might  make  a  will,  was  made  at  the  instance  of  the 
father,  in  order  that  a  disposition  of  the  property  more  fav- 
orable to  Allen  might  be  made.  This  promise  to  provide  for 
bim  by  will,  and  Wiley's  agreement  to  burn  his  deeds  con- 
stitcite  the  reason  why  Allen's  was  destroyed,  and  therefore 
Wiley's  refusal  was  directly  injurious  to  Allen.  If  so,  he  is 
guilty  of  fraud.  Fraud,  in  the  sense  of  a  court  of  equity, 
properly  includes  all  acts,  omisbions,  and  concealments, 
which  involve  a  breach  of  either  legal  or  equitable  duty,  trust 
or  confidence  justly  raposed,  and  are  injurious  to  another,  or 
by  which  an  undue  or  unconscientious  advanta;:e  is  taken  of 
another.  I  Fonb.  Eq.  b  1,  c  2fi3,  (note  8):  2  Vcz.  155, 
156:  1  Story's  Eq.  197, 

It  may  be  safely  assumed,  that  Wiley  was  gulliy  of  a  con- 
cealment in  violation  of  a  confidence  justly  reposed,  by  which 
an  undue  advantage  is  obtained  over  Allen.  He  induced  his 
brother  by  his  deception  to  part  with  property  to  which  ho 
.  was  entitled,  without  any  corresponding  benefit,  and  himself 
was  thereby  relieved  from  the  legal  duty  of  paying  half  his 
father's  debts,  for  which  he  was  otherwise  liable.  He -de- 
ceived his  father,  and  induced  him  to  devise  property  he  had 
before  conveyed  to  Allen,  to  himself,  the  testator  making 
provision  for  Allen,  by  devising  property,  which  is  now 
claimed  by  these  deeds.  True,  the  counsel  in  the  argument 
of  this  cause,  say  the  court  may  make  Wiley  account  for  the 
house  and  lot,  crop,  &c.  which  he  has  received  and  appro- 
priated under  the  will,  and  thus  place  (he  parties  in  statu 
quo.  But  Wiley's  answer  holds  a  very  diflTerent  language. 
He  insists  the  house  and  lot  were  paid  for  with  property  tliat 
was  his  own,  and  therefore,  that  the  house  and  lot  were  bis. 
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Nashville,  and  that  for  this  reason  he  ought  to   hold   ihem.     But  if  il 

December,  1836.  .,  i  i  .,  .      •  11 

were  possible  to  do  so,  this  is  not  a  case  where  the  court 
can  act  upon  the  rights  of  the  parties,  and  place  ihein  in 
statu  que.  Either  Wiley  is  guilty  of  a  fraud,  or  he  is  not. 
If  no  fraud  has  been  coinmitied,  there  is  no  ground  for  rehcf 
against  him.  But  il  he  be  guiliy  of  a  fraud,  then  clearly  he 
ought  not  to  obtain  the  benefit  of  his  fraud,  as  though  he 
were  innocent.  Entertaining  this  view  of  the  fads  of  the 
case,  the  legal  consequence  is,  that  Wiley's  d.eds  must  be 
cancelled  and  rendered  wholly  void.  For  a  court  of  equity 
considers  as  done,  ^vhat  ought  to  have  been  done.  It  will  not 
only  interfere  in  cases  of  fraud,  to  set  aside  acts  done,  but 
will  also,  if  by  fraud  acts  have  been  prevented  from  being 
done  by  the  parties,  interfere  and  treat  the  case  exactly  as  if 
the  acts  had  been  done.  1  Jac.  &  Walk,  96:  1  Story's  Eq. 
198.  As  the  opinion  of  the  court,  upon  the  question  of 
fraud,  settles  the  rights  of  the  parties,  it  is  unnecessary  to 
discuss  the  question,  whether  the  subsequei-.t  acts  of  Wiley, 
in  reference  to  the  property  devised  by  the  will,  are  such  as 
would  estop  him  from  claiming  by  virtue  of  his  deeds.  Sev- 
eral of  these  acts,  such  as  joining  Allen's  agent  in  offeiing 
the  land  for  sale,  and  giving  up  to  him,  or  consenting  that  he 
should  take  possession  of  the  seven  negroes  that  had  been 
given  to  himself  by  the  deed,  are  inconsistent  with  the  ex- 
istence of  a  title  in  himself  for  the  same  property,  and  we 
are  strongly  inclined  to  think  would  constitute  an  estoppel  to 
his  present  claim.  Law  Lib.  Part.  147,  mar.  page:  4  Kent's 
Com.  2G1,  3d  edit,  note  (d)  and  the  authorities  there  cited. 
The  court  is  of  opinion,  that  the  petitioner,  Wiley  Bel- 
cher, has  shown  no  ground  for  relief  in  this  court,  and  thai 
his  application  fur  a  certiorari  be  refused  and  that  the  decree 
of  the  chancery  court  be  in  all  things  affirmed. 

Decree  affirmed. 
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Woods  vs.  McGavock. 

Berora  a  creditor  cr.n,  by  virfue  of  tic  nets  of  1820,  «  1],  r.r.tl  18*3t  c  — »  redeem 
property  »oI<J  at  cxpcutioii  t-ri!ts  or  under  a  i:e«d  of  trusf,  to  must  obtuhi  a  Judgincul 
ft^ainst  il:e  deLtor  wl.Odt;  property  Lcs  bcCn  sold. 

Wl.pru  a  rrcdUor  w'l  aa  de')t  wr.s  sernrctl  by  a  dcpd  of  trust,  vcrfcaTy  promised  to 
A  that  if  he  would  furcl.r.a?  tJ'.o  r.-oiK-rry  at  t!  c  trust  safe,  and  bid  a  certain  amount 
for  it,  fft,  Ti.e  crcMlitor,  would  not  reJe.im  it  for  any  balance  duo  to  biin  by  11  e  debtor, 
oi  tie  faith  of  wl.icfi  ;  r«  n.itre  A  did  Itiii  tise  amount  and  n)ake  the  purclxsf>,  and  nicdo 
va]uah!e  iixipruvcnse  lb:  on  I'.e  Ir.r.d:  Ilddt  that  sucli  crcdlior  would  not  Lo  lerniltted 
afterwards  1 1  reJeciu  tlic  Ian  J. 

The  facts  of  this  case,  necessary  to  be  stated,  are  contain- 
ed in  the  opinions  of  Judges  Green  and  Reese. 

F,  B,  Fogg  and  E,  H.  Ewin,  for  complainant. 
Geo.  S.  Yerger  and  TV.  E.  Anderson^  for  defendant. 

Green,  J. 

This  bill  is  brought  to  enforce  a  rc-conveyancc  of  certain 
tracts  of  land,  which  were  sold  as  the  properly  of  Samuel 
Wright,  under  a  deed  of  trust,  which  land  was  purchased  by 
the  defendants,  and  is  songlit  to  be  redeemed  by  the  com- 
plainants, who  ( laim  the  right  to  do  so,  because  they  say 
they  are  bona  fide  creditors  of  said  Wright,  and  have  ten- 
dered to  the  defendants  the  amount  of  nioney,  which  by  law, 
they  are  entitled  to  receive.  The  right  of  the  complainants 
to  redeem  is  resisted  upon  several  grounds.  The  first  ground 
we  shall  notice,  upon  w-hich  the  defendants  resist  the  bill,  is, 
that  the  complainants  agreed  they  would  not  redeem,  and 
thereby  induced  the  defendants  to  make  the  purchase,  and 
to  expend  large  sums  of  money  in  constructing  improve- 
ments on  the  land.  The  lands  were  sold  by  virtue  of  deeds 
of  trust,  which  were  made  to  secure  debts,  to  a  large  amount, 
due  the  ccmplainants.  They  expected  to  experience  a  loss 
of  part  of  their  debt,  and  were  anxious  that  the  property 
should  bring  the  highest  possible  price.  They  did  not  wish 
to  become  purchasers  of  the  land,  and  would  have  preferred 
losing  a  considerable  amount  of  the  debt,  rather  than  to  bid 
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wABHviJLLE,  \i  jn.     On  the  day  of  the  sale,  their  aeenis,  Mr.  Ewing,  the 

D.icemf)er,  1836.  ,     -mr         -K       ir       i  i       i  i    r       i         ,  i-i 

trustee,    and   Mr.    Bradford  ur«!;ed  the  defendant's   to  bid. 

V  They  were  told,  that  if  they  would  bid   §7000  for  the  land, 

there  was  but  little  doubt,  but  that  the  complainants  would 
wait  one,  two  or  three  years  for  the  money;  and  Mr.  Brad- 
ford says,  that  his  impression  at  the  time  of  the  sale  was, 
that  the  complainants  would  not  redeem  the  property,  and  he 
has  no  doubt  he  expressed  that  opinion  to  the  defendants  in 
strong  terms;  that  his  impression  is,  the  complainants  autho- 
rised him  to  say  to  the  defendants  that  they  would  not  redeem, 
and  that  he  did  say  so;  as  to  that,  he  will  not  be  positive, 
but  that  when  he  heard  the  property  would  be  redeemed,  he 
was  very  much  surprised.  Mr.  Erwin  states,  that  he  had 
heard  Mr.  Robert  Woods  say,  that  he  wad  willing  to  make  a 
sacrifice  rather  than  to  be  troubled  with  the  property,  and 
that  Mr.  Woods  had  told  him,  that  he  (Woods)  had,  in  a 
conversation  with  one  of  the  defendants,  told  him  he  would 
not  redeem  the  land,  or  did  not  expect  to  redeem  it.  After- 
wards he  said  to  witness,  that  this  remark  was  a  voluntary 
one,  and  formed  no  part  of  the  consideration  in  the  purchase, 
or  that  it  was  after  the  purchase  was  made.  Mr.  Ewing,  the 
trustee,  states,  that  when  the  deed  was  about  to  be  executed 
by  him  to  the  defendants,  Mr.  Robert  Woods  and  the  defend- 
ants talked  a  great  deal  about  the  probability  of  a  redemp- 
tion, and  that  Mr.  Woods  stated,  that  Ogden  Ferguson  & 
Co.  were  the  only  creditors  that  had  a  debt  tliat  would  justi- 
fy a  redemption.  When  asked  to  release  his  claim  on  Wright 
to  the  defendants,  he  stated,  as  one  reason  why  he  would 
not  do  so,  that  he  hoped  to  get  a  negro  (belonging  to  Wright) 
that  had  runaway,  and  no  other  reason  is  recollectei!  to  have 
been  given.  It  is  admitted  by  complainants,  that  defendants 
have  made  considerable  improvements  on  the  land  since  they 
purchased  it,  and  before  they  knew  complainants  entertained 
any  purpose  of  redeeming  it.  This  evidence,  we  think, 
proves  beyond  a  doubt,  that  one  of  the  complainants  gave  as- 
surances to  the  defendants  that  no  redemption  would  be  made 
of  the  land  in  controversy,  and  (hat  acting  upon  ibis  pro- 
raise,  large  expenditures  have  been  made  in  improvements 
on  the  land.     It  is  true  no  positive  promise  not  to  redeem  is 


Woods 

V 

McGaveck. 


OP    THE    STATE    OF    TE5N£SS££.  135 

expressly  proven  by  any  witness,  except  Mr.  Erwin.     ButN^««^^^^«» 

'  l>ecninl»er   1H3B. 

liis  Statement  is  clear  and  unequivocal,  ond  proves  the  ac- 
knowledgenrient  of  ^fr.  Woods,  iliat  lie  had  said  to  one  of  _  v 
the  defendants,  that  he  would  not  reucem.  He  afterwards 
told  Mr.  Enviu,  that  the  priMi.ise  formed  no  consideration 
for  the  purchase,  c r  was  after  tiie  gale.  But  whether  it  was 
made  before  or  after  the  sale  is  not  riiaterial,  if  the  defend- 
dants  acting  upon  the  faith  of  it  afterwards  expended  their 
money  in  making  improvements.  There  is  strong  reason  lo 
believe,  however,  that  a  like  promise  was  made  before  the 
sale.  Mr.  Bradford's  impression  is,  that  he  told  the  defen- 
dants before  the  sale,  that  Mr.  Woods  authorised  him  to  say 
to  them,  that  if  they  would  bid  $7000  for  the  land  he  would 
not  redeem  it.  The  subject  of  the  redemption  was  a  matter 
of  solicitude  with  the  defendants,  and  they  had  a  great  deal 
of  talk  about  it  with  Mr.  Woods,  at  the  lime  they  received 
the  deed  for  the  land.  Mr.  Woods  at  that  time  mentioned 
Ogden  Ferguson  &  Co.,  as  the  only  persons  who  were  like- 
ly to  redeem.  It  is  clear  that  the  defendants  must  have  had 
the  most  satisfactory  understanding  that  he  would  not  redeem, 
or  their  solicitude  would  not  have  had  such  entire  reference 
to  the  probable  conduct  of  others.  When  we  add  to  this  the 
admitted  fact,  that  he  did  make  such  promise  after  the 
sale,  the  conclusion  is  saiisfactory,  that  a  like  promise  was 
made  before  the  sale,  through  Mr.  Bradford,  his  agent.  We 
have  then  the  case  of  a  purchase  made  at  the  solicitation  of 
the  complainants,  under  a  promise  not  to  redeem  the  land, 
and  that  promise  repeated  after  the  purchase,  inducing  the 
expenditure  of  considerable  sums  in  improvements,  and  after 
all  this  an  attempt  to  enforce  a  re-conveyance,  under  the  sta- 
tute by  a  tender  of  the  purchase  money  and  ten  per  cent,  in- 
terest. Can  such  an  attempt  find  countenance  in  this  court? 
We  answer  unhesitatingly,  it  cannot.  There  is  now,  to  be 
sure,  an  offer  to  pay  any  sums  which  may  have  been  expend- 
ed in  improvements,  but  if  they  were  guilty  of  no  fault 
there  is  no  ground  upon  which  this  court  could  require  them 
to  do  so;  and  if  guilty  of  such  wrong,  as  to  justify  the  im- 
position of  such  a  condition,  this  court  will  not  assist  them 
to  reap  the  benefit  of  a  judicious   improvement,  enhancing 
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ViK^mZ-^bio'  ^^®  value  of  the  property  greatly  beyond  its  cost,  on  pay- 

— yy^^^^^ ment  of  the  money  expended.     If  tins  were  done,  the  cre- 

^  J  ditors  of  a  debtor,  whose  land  nrichl  be  sold,  would  be  en- 

courased  to  stand  by,  promising  not  to   redeem,  and  stimu- 
lating the  purchaser  to  make  improvements,  and  then,  if  they 
succeeded   in  greatly  enhancing   the  value  of  the   property, 
they  would  come  in  and  by  redeeming,  obtain  a  premium  for 
(heir  breach  of  faith.     This  is  what  no  man,  unbiassed  by 
the  force  of  his  own  interest  would  ask,  and  what  no  court 
of  chancery  ought  to  permit.     But  it  is  said,  this  promise  is 
not  obligatory,  because  it  was 'not  made  in  writing,  and  to 
enfo.ce  it  would  be  against  the  statute  of  frauds.     In  answer 
to  this,  it  may  be  sufficient  to  say,  that  the  promise  contains 
no  relinquishmenL  of  any  interest  in  land.      The  complainants 
had  no  interest  in  this  land  after  the  sale.      They  were  in  the 
situation   of  every  other  creditor  of  Wright,  having  by  the 
statute  the  legal  right  to  redeem  the  land  upon   the   perform- 
ance of  certain  conditions,  but  certainly  having  no  interest  in 
the  land  until   the  conditions   w^ere  performed.     The  entire 
and  absolute  estate  was  vested   in    the   purchaser,  subject  to 
be  divested  upon  the  terms  prescribed   in  the  statute,  which 
gives  any  creditor  a  right  to  purchase  the  land,  by  the   pay- 
ment of  the  money  bid  at  the  sale  and  ten  per  cent,  thereon. 
The  case  of  IVii/ vs.  Valenlinc^  12  Pick.  Rep.  43,  fully 
sustains  the  defence  in  this  case.     That  was   the  case  cf  a 
purchase  of  a  mortgage.     There  the   party  entitled  to  the 
equity  of  redemption,  urged   the  defendants  to   purchase  the 
mortgage,  asstiring  him  that  it  should   never   be  redeemed. 
The  purchase  was  made,  and  buildings  erected  upon  the  land 
at  great  cost  and  expense,  before  the  plainti^ff  gave  notice  of 
his  intention  to  redeem.     It  was  objected,  that  the   mortga- 
gee could  not  relinquish   his   interest  by  parol.     The  court 
say,  "most  certainly  he  cannot,  but  no  party,  whatever  may 
be  his  interests  or  legal  rights,  can  have  relief  in  a  court  of 
eqiiity,  unless   his   claim   is  founded   upon  the  basis  of  good 
faith  and  justice.     It  is  a  fannliar  rule,  that   he  who  seeks 
equity  must  do  equity.     He  must  not  expect  the  aid  of  a 
court  of  equity,  to  sanction  the  violation  cf  his  engagements, 
although  "there  may  be  no  legal   means  to  enforce  them." 


McGavock. 
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This  case  is  directly  in   point,  if  authority  were  needed  toNABHviLLi, 

,  .  ,    ■      .  .       '    1  T      .  1-  J     I         •    H'^eml-cr  1836. 

settle  a  question  so  plain  in  principle.     It  is  objecied  that  it : 

Woods 

is  against  public  policy  to  recognize  and  enforce  a  coniract  of  v 

this  kind.  There  is  a  great  difference  between  this  case  and 
the  agreement  of  several,  that  they  will  not  bid  against  each 
other  at  a  public  sale;  such  agreement  would  tend  to  depress 
the  price  of  the  properly  to  be  sold,  and  would  injure  the 
owner.  But  the  natural  tendency  of  this  agreement  was  to 
enhance  the  price  of  the  land.  Who  does  not  perceive  that 
the  right  of  the  owner  or  his  creditors  to  redeem  land  sold 
under  execution,  depresses  the  price  below  what  tlie  pur- 
chaser would  be  willing  to  give,  if  he  knew  he  would  get  an 
indefeasible  title?  An  assurance,  therefore,  that  no  redemp- 
tion would  take  place,  would  naturally  have  the  effect  of  in- 
creasing, lalher  than  depressing  the  price.  The  foregoing 
view  is  sufficient  to  deicrniine  this  case,  but  as  the  question 
whether  the  creditor,  who  shall  be  permitted  to  redeem  shall 
not  be  a  judgment  creditor,  is  one  in  which  the  country  is 
greatly  interested,  we  t'link  proper  to  consider  that  also- 

Contiuuation  of  the  opinion  by  Reese,  J. 

To  constitute  a  person  a  bona  fide  creditor,  within  the 
meaning  of  the  act  of  1820,  c  II,  §  3,  4,  5,  so  as  to  au- 
thorise him  to  redeem  from  the  purchaser  of  land,  sold  at  ex- 
ecution sale,  is  it  necessary  that  he  should  have  obtained  a 
judgment  against  the  execution  debtor,  tlie  original  owner  of 
the  land?  An  attentive  perusal  of  the  case  of  Hawkins  vs. 
JqmUon^  will  leave  no  doubt  that  so  early  as  the  time,  when 
that  case  was  before  the  court,  this  question,  if  it  had  arisen, 
would  have  been  determined  in  iho  affirmative.  The  court 
repeatedly,  and  with  apparent  anxiety  to  fix  in  the  profession- 
al and  public  mind  the  impression,  state,  that  the  debt  ^'must 
be  legally  ascertained."  Such  too,  we  imagine,  has  been  the 
current  of  professional  thinking,  as  is  rendered  manifest  by 
tlic  fact,  that  for  seventeen  years,  since  the  enactment  of  the 
statute,  none  other  than  judgment  creditors,  puor  to  this 
case,  have  sought  in  our  courts  of  justice  to  assert  their  claim 
to  redeem.  These,  however,  are  but  pursuasive  considera- 
VOL.  10.  18 
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Nashville,  lions.    It  js  readily  conceded  that  the  terms  ^^bona  Me  credi- 

December  1836.  "^       .  r  •     j 

; tor"  do  not  necessarily  and  Ly  ibeir  proper  force  mean  judg- 

V  ment  creditor.     The  terms  are  not  usual  in  our  slatutes,  and 

they  recur  with  remarkable  frequency  in  (he  three  sections  of 
the  statute  referred  to,  being  repeated  so  often  as  nine  limes. 
We  have  no  doubt,  but  that  they  were  used  restriciively, 
and  not  with  a  view  to  amplify  and  extend  ciihcr  creditors  or 
their  claims.  It  is  no  doubt  true,  as  urged  for  the  complain- 
ants, that  the  main  object  of  the  statute  wi,s  to  protect  the 
rights  and  interests  of  the  debtor;  to  secure  to  him  if  practi- 
cable, the  redemption  oi  his  land;  and  if  that  were  out  of 
his  power,  the  extinction,  within  the  term  of  two  years,  of 
as  large  an  amount  as  possible  of  bona  fide  debts.  It  was 
one  of  a  series  of  measur^fs  called  relief  measures,  adopted 
at  the  same  session,  and  vindicated  at  the  time  by  the  pecu- 
cuniary  pressure  and  indebtedness  of  the  period.  To  require 
a  judgment,  to  resist  a  redemption  by  the  debtor,  or  to  autho- 
rise a  redemption  by  one  creditor  from  another,  or  from  the 
purchaser,  is  perfectly  con.^istcnt  with  the  object  of  the  act, 
while  to  dispense  with  a  judgment,  would  tend  to  defeat  the 
object  of  the  statute,  in  embarrassing  redemption  by  the 
debtor  or  other  creditors.  The  debts  were  to  be  bona  fide ^ 
that  is  subsisting,  not  barred  by  the  statute  of  limitations, 
not  paid,  not  released,  without  just  sett  of}",  untainted  by 
fraud  or  illegality,  honestly  and  equitably  due,  ex  cquo  ct  bO' 
no.  All  this  is  involved  in  the  terms  bona  fide ^  and  how  shall 
all  tliis,  so  anxiously  and  repcniedly  demanded  by  the  statute 
be  known  and  "legally  ascertained,"  except  by  llie  prosecu- 
tion of  the  claim  to  judgment?  Again,  befoie  this  statute,  as 
well  as  since,  real  cjtace  has  by  our  system  been  guarded  and 
protected  for  the  cv.ner  with  much  solicitude.  To  subject 
it  to  sale,  there  must  not  only  be  a  judgment  and  execution, 
but  the  personal  pro|)erly  must  be  cxhausled  or  not  to  be 
found,  the  land  must  be  advertised  and  publicly  sold  at  the 
court  house.  The  title  to  land  thus  cauiiciL-ly  ciiaided  in 
the  hands  of  the  original  owner,  the  execution  deblor,  the 
moment  a  sale  takes  place  becomes,  according  to  tl.e  argu- 
ment, for  two  years  a  sort  of  apple  of  discord,  between  the 
purchaser,  the  debtor,   and  his  creditors,  tossed  to  and  fro 
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among  them,  now  here,  now  there,  without  a  judgment  ob-J^AiHTiLLE, 
taired*  or  other  solemn  act  done.     But  to  recur  to   the  act: ^- 

.  .  .  WoodJ 

It  sets  out  wiih  a  juilgment,  an  execution,  and  a  sain;  these  _  ^v 
solemn  record  evidences,  and  ministerial  acts  founded  upon 
them,  ccnsiilute  the  termini  aquo  <>t"  all  that  follows.  The 
second  section  supposes  ihere  has  been  a  sale,  and  that  the 
debtor  wi:sl)ps  to  redeem;  he  may  do  so,  says  that  section,  at 
any  lime  uiihin  two  years,  upon  payment,  or  tender  of  the 
principal  money  bid  at  ihe  sale,  wiih  ten  per  cent,  there- 
on. So  much  for  ihe  act.  i5ut  the  case  of  Hawkins  vs. 
Jumiccn  decides,  tliat  he  shall  not  redeem,  if  the  pur- 
chaser bo  a  judgment  creditor,  or  ihe  assignee  of  a  judg- 
ment crodilor,  and  wishes  to  retain,  &.c.  This  is  by  judi- 
cial consiniciion,  it  is  not  in  the  act.  But  if  you  carry 
that  decision  further,  and  say  that  the  purchaser  m«ny  re- 
sist the  redcm])lion  of>  the  debtor,  by  setting  up  bonds, 
notes  and  accounts,  which  he  has  from  all  sides  purchased, 
brrrowed.  or  in  some  manner  gathered  in,  making  a  mass  of 
claims  doubtful,  JlfFicuIt  and  complicated,  is  it  not  obvious 
that  the  main  purpose  of  the  slatule  would  be  effectually 
thwarted.^  The  third  section  provides,  that  when  an  interest 
in  I:md  shall  bo  sold  at  execution  sale,  and  the  owner  thereof 
shall  have  other  bona  fide  creditors,  whose  debts  are  not  se- 
cured or  paid,  such  bona  fide  creditor  shall  redeem,  &c. 
'*And  he  shall  further  offer  and  agree  to  credit  the  person 
whose  estate  was  sold,"  &c.  Where  shall  the  evidence  of 
this  further  credit  be  put?  upon  the  note  or  account,  in  the 
possession  of  the  redeeming  creditor?  What  would  that 
avail  the  debtor?  Again,  upon  this  being  done,  **it  shall  be 
the  duly  of  the  purchaser,  or  person  claiming  under  him,  to 
convey  to  said  bona  fide,  creditor  said  interest."  How  con- 
vey? What  shall  the  deed  recite?  "Whereas,  A  B  produced 
to  me  an  account  against  C  D,  and  also  produced  before  me 
witnesses,"  or  "a  note  of  hand,"  or  "a  covenant  to  deliver 
horses"  or  "cotton,"  or  "pork."  Would  not  this  be  ab- 
surd? But  the  purchaser  or  j)erson  claiming  under  him,  may 
resist  and  defeat  the  redemption,  if  he  will  pay  or  secure  to 
be  paid  in  six  months  thereafter,  to  such  fcona ^idc  creditor, 
the  sum  proposed    to  be  advanced  by  him.     Who  could  or 
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If  A8HVILLB,  would  venture  to  pay,  or  to  secure  the  debt  of  another  which 
^!!!2!!!^^^-^had  not  been  subjected  to  Jegal  investigation  and  ascertain- 
^'^v'*'*       incnt?     For  it  will  be  remarked,  that  this  whole  section  con- 
McGavock.    ^gj^pjjj^gj  interviews  and  negotiations  touching  the  debts  of 
a  third  person  not  present,  or  a  party  to  these  interviews  and 
negotiations,    and   how,    under    such   circumstances,  would 
they  without  record  evidence  move  in  safety  one  single  step? 
The  two  following  sections  are  subject  to  the  same  remarks, 
and  furniih  the  same  illustrations.    This  construction  does  no 
Tiolence  to  the  words  of  the  statute,  nor  involves  any  depar- 
tme  from  their  meaning.     The  requirement  is,  that  the  cre- 
ditor, or  rather  his  debt,  shall  be  bona  fide.     How  shall  this 
quality  or  character  of  the  debt,  so  frequently  and  anxiously 
demanded  by  the  statute,  be  ascertained?     The  act  indeed 
does  not  »n  terms  prescribe,  but  its  scope  and  object,  as  well 
as  the  necessity  of  the  case,  and  the  reason   and  nature  of 
things  require  that  it  should  have  been  ascertained  previously 
to  redemption,  by  legal  investigation,  by  a  judgment.     Under 
tlie  act  of  1801,  c  25.    where  a  creditor  seeks  to   set   aside 
&  fraudulent  conveyance,  in  a  court  of  chancery,  he  is  uni- 
formly required  to  have   previously   obtained  a  judgment  at 
law;  so  also,  when  a  creditor  seeks  in  a  court  of  chancery  to 
subject  the  equitable   estate  of  his   debtor,  his    character  of 
creditor  must  have  been  ascertained  in  a  court  of  law.     Can 
it  then  be  supposed,  that  this  tribunal  in  pnis^  constituted  by 
the  act,  and  consisting  of  creditor,  purchaser  and   debtor, 
shall  have  evidence  of  indebtedness   less  solemn,  by  which 
to  operate  upon  the  title  to  real  estate?     Surely  not.     Upon 
this  ground,  therefore,  as  well  as  upon  that  first  mentioned, 
we  think  the  bill  of  complainants  must  be  dismissed. 

Decree  affirmed* 

TuRLET,  J.,  concurred. 
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I«A8HVII«LE, 
^  «««  December,  183«. 

CooLCT  18,  Weeks*  

Cuolcy 

V 

A  tcncler  nicde  ia  tank  no!es,  if  cot  o!;jecte(l  to  ou  that  account,  ibsoo J.  \Veck» 

Where  a  debtor,  who»e  profcrty  1ms  been  sold  nt  execution  sale,  attempia  to  redeem  it 
from  1 1.0  purcliaser,  il:c  latter,  If  his  jmlpment  Iirs  noi  leeri  salisfied,  lia&  other 
bona  fide  debt-"  due  from  tl.e  debtor,  niny  credit  the  debtor  with  the  sum  proposed  to  be 
advanced,  and  may  bid  in  thesnme  manner,  and  to  tl:e  same  extent,  as  if  the  attempt  to 
redeem  was  by  a  creditor  under  the  3rd,  and  4th  sections  of  the  act  Ot*18£0,  ell. 

Where  property  is  proposed  to  be  redeemed  and  the  original  amount  Is  tendered,  IK 
fa  the  duty  of  the  purcbawr  10  receive  tl:e  amount  and  convey  tlie  properly,  or  If  he 
is  willing  to  give  more,  he  should  propose  an  advance  and  cri»dll  Ms  Judgment  with  the- 
amount  thus  bid  or  advanced. 

Where  the  legal  amount  due  to  the  purcliaser  is  tendered  to  him  by  the  debtor,  be  hr.s 
no  rl?ht  to  insist  on  the  debtor's  poying  whatever  amount  mny^still  be  duo  him  from  the 
debtor  before  he  will  permit  him  10  redeem,  without  oTering  to  credit  or  discharge  the- 
Aebto/  of  ti;e  d'>bt. 

Where  the  purchuser,  upon  a  le;r«I  tender  telng  made  to  him,  neglects  or  refuses  to  bW 
or  advance  any  part  of  the  debt  siill  duclJm,hc  cannot  do  it  after  the  expiration  of  the 
two  years  limited  to  redeem. 

Where  a  legal  tender  has  been  made  by  a  debtor  to  a  creditor  to  redeem  a  slave,  the 
former  is  accountable  for  hire  from  the  time  of  the  tender;  but  he  may  set  oST  In  equity 
against  the  hire,  a  judgment  debt  due  to  him  from  the  debtor. 

The  facts  upon  which  the  judgment  of  the  court  is  predi- 
caed  are  fully  staled  in  the  opinion. 

fV.  Thompson  and  W.  A,  Cooke^  for  complainant. 
•fl.  JU,  ClaytonfoT  defendant. 

Greene  J.  delivered  the  opinion  of  the  court. 

The  several  bills,  answers  and  proof  in  this  case  show  that 
C.  &  W.  Bayliss  were  judgment  creditors  of  the  complainant, 
Cooley,and  that  an  execution  in  their  favor  was  levied  on  a  ne- 
gro girl,  Delia,  the  property  of  complainant,  and  that  when 
she  was  sold,  C.  Bayliss,  for  C.  and  W.  Bayliss,  purchased 
her.  The  girl  was  sold  the  25th  day  of  May,  1825,  and  the 
14th  of  January  1826,  the  defendants  being  judgment  credit- 
ors to  the  amount  of  upwards  of  $130,  redeemed  the  said  girl 
from  Bayliss,  paying  him  for  his  debt  and  ten  per  cent  there- 
on, $74  08 J.  Shortly  afterwards  and  in  the  same  month, 
Cooley  agreed  ta  sell  the  girl  to  Thomas   D.  Beauchamp  for 
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Nashville,  §200,  and  it  was  asTieed  belween  ihem  tliat  Beaiichamp  should 

Decern!  er  13.ib.  ^  '  .       ^     -.  .        ^ 

redeem  ilie  girl  from  \\  eeks,  by  paying  Ccoley  about  $75  00. 

V  III  pursuance  of  this  agreeuicn^,  Ik  a  .ichamp  tendered  lo  Weeks 

a  one  hundred  dollar  bank  nolo,  oul  of  whicli  lo  lake  his  own  nio- 
ney,  which  Weeks  refused  to  receive,  and  required  before  he 
would  permit  a  redempiion  of  the  negro,  that  the  sum  l.e  had 
paid  to  Bayliss  should  be  paid  him,  and  also  the  whole  of 
his  own  debt.  'I  his  was  not  done,  and  Ik^auchamp  ceased  lo 
have  any  interest  in  ihc  matter.  AHer  ihis  Cooley  procured 
an  agreement  from  John  Scarborough,  by  whl'.h  the  latter  was 
to  give  him  $215  for  the  girl,  and  to  redeem  her  from  Weeks. 
Some  informal  offers  were  made  to  Weeks  by  Scarborough, 
but  as  Weeks  conslanlly  refused  (o  permit  a  redempiion  ex- 
cept upon  the  lerms  before  slated,  nothing  was  done.  After 
the  two  years  elapsed  within  which  the  right  of  redempiion  ex- 
isted, ihe  defendants  issued  (heir  execulion  against  Cooley, 
crediting  thereon  only  seven  dollars. 

Upon  these  fiicls  the  first  question  is,  whether  there  was  a 
good  tender  made  to  the  defendants,  by  which  the  complain- 
ant became  entitled  lo  redeem  the  negro.  The  tender  was 
made  of  a  one  hundred  dollar  hank  noie.  No  objection  was 
made  to  ihe  bank  note,  but  it  was  refused  because  ihc  defend- 
ant, Weeks,  insisted  he  was  cniiiled  to  receive  a  greater  sum. 
The  tender  therefore  was  as  good  as  though  it  had  been  made 
ingol.lor  silver  coin.  Ball  vs.  Slankijy  5  Yer.  Rep.  201: 
Nprris'  Peake.  432:  4  Espin.  Rep.  2G7;  3  Term  Rep.  554. 

The  next  quest'on  is,  whether  the  sum  tendered  was  suffi- 
cient to  eniille  the  complainant  lo  redeem.  By  the  act  of 
1820,  c  1 1,  §  2,  a  debtor  whose  land  or  negroes  may  be  sold 
at  execulion  sale,  is  authorised  to  redeem  ihe  siiine  of  the  pur- 
chaser, or  of  any  person  who  may  hold  under  him,  within  two 
years  from  the  lime  of  the  sale,  by  paying  ihe  sum  bid  at  the 
sale  with  ten  per  cent,  interest  tliereon,  and  such  other  lawful 
charges  as  may  exist. 

By  the  third  section  of  the  act,  a  bona  fide  creditor  of  iho 
person  whose  property  may  have  been  sold,  may  redeem  th,e 
same  of  the  purchaser,  by  paying  the  money  bid  at  the  sale, 
and  ten  per  cent,  thereon,  and  crediting  the  debtor  ten  per 
cent,  on  the  amount  bid  at  the  sale.     By  the  fourth  section  it 
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is  provided  thai  if  the    purchaser   ai    execulion  sale,    or  the  Nashville, 
person  claimins;  under  him  shall  also  be  a    bona   fide  creditor ^^- 

.  .  Coolt-y 

to  the  amount  proposed  lo  be  advanced  on  the  bid  at  execution  v 

sale,  at  the  lime  ihat  any  bona  fide  creditor  may  propose  lo 
make  ihe  advance,  it  may  beat  the  option  of  suth  purchaser 
or  those  claiming  under  him  to  credit  tlie  debtor  with  the  sum 
proposed  to  be  advanced  on  the  bid,  and  keep  the  properly 
or  surrender  the  same  in  the  manner  aforesaid,  to  such  per- 
srn  offering  to  make  the  advance.  It  was  decided  in  the  case 
of  HawJiins  vs.  Jamison ^  Mar.  Yer.  Rep.  S3,  that  a  proper 
construction  of  this  act  would  authorise  the  purchaser  at  exe- 
tion  sale,  or  those  claiming  under  him,  to  credit  the  debtor  the 
sum  proposed  to  be  advanced  by  such  debtor  himself,  when 
he  might  come  to  redeem,  in  the  same  way  he  might  do  under 
t!ie  4th  section,  i[  nnoiher  bona  fulc  creditor  were  to  offer  lo 
redeem.  Judgo  Catron  in  that  case  says:  ''The  meaning  of 
ihc  law  inust  be,  that  if  the  debtor  comes  forward  to  redeem, 
the  creditor,  (who  is  also  purchaser,)  niay  say  to  him,  I  havo 
an  unsatisfied  debt  againfrt  }ou,  and  bid  ten  or  twenty  percent, 
on  my  former  bid  and  give  you  credit.  I  redeem  the  proper- 
ty r.t  that,  says  the  debtor.  I  advance  the  balance  of  my  debt 
says  the  creditor.  I  still  redeem  says  the  debtor,  and  here 
the  matter  ends."  Tiie  opionion  of  judge  Crabbe  in  thesune 
case  expresses  in  substance  the  same  view  of  this  act  with  that 
of  judge  Catron. 

We  are  not  disposed  at  this  day  to  attempt,  by  any  reasoning 
of  ours,  an  exposition  of  this  act  of  assembly.  It  is  very  in- 
artificially  drawn,  and  it  may  perhaps  be  diflicult  to  tell  what 
is  the  meaning  of  some  of  its  provisions.  We  {\re  content  to 
act  upon  the  exposition  which  the  court  have  give^i  in  Haw- 
kins vs.  Jamison,  We  feel  assured  that  the  court  in  that 
case,  by  construing  the  fourth  section  as  applying  lo  the  debt- 
or, (who  is  not  named  in  it,)  in  the  same  v.ay  that  its  terms 
apply  to  a  bona  fide  creditor  who  may  wish  to  re'ieem,  have 
put  thft  case  in  the  most  unfavorable  condition  for  the  debtor 
of  which  it  is  susceptible  by  any  plausible  construction.  By 
this  construction  of  the  act,  when  Beauchamp  came  to  redeem 
for  Cooley,  it  was  the  duty  of  Weeks,  upon  receiving  the 
$74  03i,  he  had   paid    lo  Bayliss  to  convey  the   negro  to 
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NAsHviLLK,  Cooley,  or  if  he  was  willing  to  give  more,  he  should  have  pro- 
December,  \n'3ii,  ^  o        o  ?  I 

— posed  an  advance   upon   ihe  sum  he  had  paid   Bayliss,    with 

V  which  his  judgment  againsl  Cooley  should  have  been  credited, 

W*£  files 

so  that  Cooley  might  determine  whether  he  would  let  the  negro 
remain  in  his  hands  or  still  redeem,  by  paying  the  enharxed 
sum.  This  was  not  done,  but  a  positive  refusal  was  made  to 
permit  a  redemption  until  his  entire  judgment  should  be  paid, 
and  this  without  any  offer  to  credit  Cooley  by  the  amount  of 
that  judgment;  nor  was  that  the  intention  or  meaniiTg  of  Weeks 
in  making  the  payment  of  it  a  condition  to  the  redemption. 
This  is  shown  by  the  fact  that  he  subsequently  had  an  execu- 
tion issued  against  Cooley  for  the  whole  amount  of  his  judg- 
ment, except  seven  dollars.  He  acted  upon  the  opinion,  that 
a  debtor  had  no  right  to  redeem  until  the  whole  debt  of  the 
.  purchaser  were  paid.  In  this  h?  was  clearly  mistaken.  We 
therefore  think  that  the  tender  made  by  Beauchamp  was  such 
as  is  required  by  the  act  of  assembly. 

But  it  is  said  in  argument,  that  Weeks  may  now  bid  llie 
value  of  his  debt,  which  is  more  than  the  negro  was  worth  at 
the  expiration  of  the  two  years,  and  by  crediting  Cooley  with 
her  value,  he  may  retain  the  negro.  There  is  no  principle 
upon  which  this  can  be  done.  By  the  tender  the  negro  be- 
came in  equity  the  property  of  Cooley,  and  as  Weeks  refused 
to  bid  then  but  kept  the  negro  in  defiance  of  law,  he  cannot 
now  require  of  Cooley  the  sacrifice  of  his  right;  besides  at  the 
end  of  the  two  years  the  rights  of  the  parties  were  fixed. 
Cooley  could  not  redeem  afterwards,  nor  could  Weeks  ad- 
vance on  the  price  bid.  After  the  end  of  the  two  years  from 
the  time  of  the  sale,  the  act  of  1820  could  have  no  further  ef- 
fect, except  in  th')  enforcement  of  rights  which  were  acquired 
under  it  during  the  two  years.  The  tender  which  was  made 
by  Beauchamp  and  that  spoken  of  by  Scarborough,  were 
made  by  them  as  agents  of  Cooley,  and  were  so  underbtood 
and  treated  by  Weekc.  It  is  true  they  both  had  a  contract 
for  the  purchase  of  the  negro,  should  she  be  redeemed,  but 
neither  of  them  acquired  any  interest  in  the  negro  by  the  con- 
tract. Weeks  was  the  absolute  owner  of  tjie  girl.  The  law 
annexed  a  condition  to  the  sale  by  which  Cooley  was  allowed 
to  repurchase  within  a  given  lime.     Until  a  tender  was  made 
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bf  the  moDey  which  was  required  to  be  paid,  he  had  no  inter-  Sf.fj?^'^**'*' 

est  in  the  slave,  either  legal  or  equitable.     These   contracts 

therefore  were  necessarily  prospective,  and  when  they  failed  _▼ 
to  obtain  the  negro  from  Weeks,  could  have  no  obligatory 
force,  and  were  treated  by  the  parties  as  nullities.  We  think, 
therefore,  that  Cooley  is  entitled  to  the  negro  girl  slave  Delia, 
and  to  an  account  for  the  value  of  her  hire  from  the  time  the 
tender  was  made  by  Beauchamp  to  Weeks. 

But  the  defendants  have  a  judgment  at  law  against  the  com- 
plainant, and  the  slave  in  controversy  would  be  liable  to  be 
levied  on  and  sold  for  its  satisfaction  so  soon  as  she  may  be  deliv- 
ered up  to  Cooley,  Besides,  the  defendants  in  this^case  have 
acted  under  a  mistake  of  the  law,  and  not  with  any  bad  faith, 
or  in  disregard  of  what  they  knew  to  be  the  rights  of  the  com- 
plainant. 

We  think  therefore,  that  their  debt  ought  to  be  paid  out  of 
tbe  sum  they  may  be  chargeable  with  for  hire,  and  that  any 
balance  thereof  which  may  not  be  so  discharged  be  a  lien  up- 
t>n  the  slave.  An  account  will  be  taken  between  the  parties 
«8  above  indicated  and  reported  at  the  present  term. 

Decree  affirmed. 


roh.  10.  19 


140  DxrcisioNs  m  tbe  sui^reme  couftr 

Naihvilx*s» 
December,  1836. 

— ~  Galt  vs,  Dibrell  It  al. 

Calt 

V 

DibreO  Where  a  deed  of  trust,  by  wMch  alavcs  were  convcyrd,  described  them  tlm«:  **nlnr 

■raree  in  the  powemion  of  A,  and  six  in  the  poaeaslon  of  B,"  it  was  held  that  the  elavev 
irare  deeciibed  with  sufficient  certainty. 

The  law  of  the  place  where  a  contract  it  made  governs  Its  construction,  and  where- 
certain  formalities  are  indispensable  to  its  validity  at  the  place  where  it  is  executed,  tbe 
want  of  these  renders  it  invalid  every  wliere,  provided  they  alTect  the  merits  oi  tbe 
contract. 

By  the  law  of  Virginia,  a  deed  or  bill  of  sale,  if  not  proved  and  registered  is  void  as 
to  creditors  and  purchasers,  but  it  is  good  between  the  parties,  and  in  a  suit  in  another 
Bute,  the  registration  in  Virginia  need  not  bo  proven,  unless  the  controversy  be  \rith 
Mine  one  protected  by  the  law  requiring  it  to  be  registered. 

Where  the  maker  of  a  deed  of  trust  of  slaves  resided  In  Tenneraec,  (the  slaves  being 
then  In  Virginhi,)  and  the  slaves  were  afterwards  removed  to  Tennessee,  they  hccanie- 
iubjectto  the  laws  of  Tennessee,  and  If  the  deed  is  not  recorded  in  Virginia,  it  is  ne- 
eessary  as  to  creditors,  to  register  it  in  Tennessee  according  to  her  laws. 

'  A  narrative  or  statement  of  the  clerk  of  a  court  in  another  State,  endorsed  on  tife 
back  of  a  deed,  that  it  was  proved  in  open  court  by  the  sut  scribing  witnesses,  is  net 
■ufflcient,  (under  the  act  of  1809,  c  104,  $  I,)  to  authorise  its  registration  in  this  State. 

Where  a  deed  Is  proved  In  a  court  of  record  In  another  State,  the  only  proof  of  the 
ftict  which  will  authorise  it  to  be  registered  In  this  State,  under  the  provi^tiotis  of  the 
actof  1809.  el  04.  is  a  copy  of  the  probate  from  the  records,  properly  certified  by*  the 
clerk  and  presiding  judge,  ^e» 

Where  a  deed  has  been  properly  proved,  by  the  provisions  of  the  net  of  1809*  it 
anst  be  admitted  to  registration  in  a  court  of  record  of  this  Slate,  otl.erwfse  tl;e  regis- 
ration  is  of  no  validity. 

A  debtor  may  by  deed  of  trust  prefer  one  creditor  to  another,  yet  lie  rannot  thereby 
contract  for  his  own  benefit,  nn<l  Heruro  to  hini'^elf  l)  e  iipe  i^nd  enjoyment  of  tbe  pta> 
perty,  if  heuoessothetronsnction  is  fraudulent  and  void  as  to  otl>er  creditors. 

A  stipulation  in  a  deed  of  trust,  leservin;  to  the  debtor  tl  e  ri^ht  cf  rereivlnfr  the  rente 

and  profits  of  tl'.e  lands,  the  I  Iro  or  the  s'aves,  and  to   i:nve   the  siiperintendance  and 

mnnngcmentnf  the  merchandise,  lo  the  s.imc'extcnt  as  if  the  Hood  were  ni>t  made,  is  to* 

flblly  inconsistent  with  the  rights  of  o'her  creditors  and  renders  the  deed  Araudulentand- 

void  as  to  them. 

A  deed  void  as  to  creditors,  is  nevertheless  good  between  the  pariier . 

A  deed  of  trust  was  exec<itod  by  A  to  secure  certain  d^lits,  hut  contitlned  stipulation* 
Which  would  render  It  void  as  to  crpdl'ors,  Int  tJ  ere  wrrc  no  creditors  of  A  at 
Che  time.  A  afterwards  sold  to  B  all  1  is  inTerrst  in  tl  e  prniterty  conveyed  iy  tl  e  dted 
of  trust  but  subject  to  the  debts  specified  in  it.  The  deed  of  trust  wrsduly  proved  end 
registered.  A  afterwards  contracted  debts,  and  Judgments  u ere  obtained  against  him: 
Held,  tliat  the  sale  to  B  was  not  void  as  to  such  creditors,  and  that  tbe  property 
iabject  to  tbe  debts  specified  in  the  deed  of  trust. 
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A  power  of  Bttorncy  transcribed  in  tlie  record,  bat  not  embodied  iif  a  bin  of  excep.  XASHTILLC 
\ione,  constitntM  no  part  of  tJie  record.  December,  1836* 

Oalt 

Where  the  record  of  a  Judgment  fltateethnt  A  produced  a  power  of  attorney  to  con-  y 

feet  Judgment  for  1>  &.c.  this  Lf  suliicieiit  witUout  setiiug  out  the  power  of  attorney.  Dlbrell 

Where  a  maker  of  n  deed  of  trust  sells  hia  interest  in  the  prorerty  conveyed  to  A 
nibjict  however  to  the  debts  specifipd  iu  the  trust,  and  a  Jud:;ment  is  obtained  against  A 
and  his  intcreftt  sold  at  execution  sale,  the  purchaser,  (if  indeed  it  is  an  interest  whicli 
can  be  sold  by  execution  at  law,)  can  only  be  substituted  to  the  riglits  of  A,  and  he  will 
hold  the  property  upon  the  same  conditions  and  subject  to  the  same  trusts  that  it  wis 
flubject  to  la  A*8  hands. 

Where  property  is  conveyed  to  trustees  to  secure  debts  doe  to  certain  creditors,  wlth- 
#ut  their  knowledge,  they  may  affirm  tlie  trust  when  it  comes  to  their  knowledge, and 
it  cannot  be  revoked  by  tlie  debtor  after  such  affirmation. 

Where  a  trust  is  created  to  secure  the  payment  of  debts  which  is  not  attempted  to  b^ 
enforced  for  ten  years,  tliis  is  not  such  laches  as  will  discharge  tlie  trust  as  to  crediton. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

J,  Campbell  and  W,  E.  Anderson  for  complainant. 
R.  J.  Meigs  and  J.  Rucks  for  defendant. 

TuRLEY  J.  delivered  the  opinion  of  the  court, 

Randolph  Ross,  a  citizen  of  White  county  in  the  State  of 
Tennessee,  being  indebted  to  Willam  Gait  of  the  city  of 
Richmond  and  State  of  Virginia,  in  the  sum  of  $3457,  by 
bond  bearing  date  the  3d  day  of  July,  1316,  and  due  on  the 
3d  day  of  July,  1817,  and  to  the  Bank  of  Virginia,  in  the  sum 
of  $15,000,  due  on  the  12ih  day  of  August,  1820,  did,  for  the 
purpose  of  securing  said  debts,  on  the  12th  day  of  August, 
execute  a  deed  of  trust  to  William  Dandrige  and  William 
Nickervis,  of  the  city  of  Richmond  and  State  of  Virginia,  by 
which  he  conveyed  in  iiust  for  the  benefit  of  the  said  Wm. 
Gait  and  the  Bank  of  Virginia,  divers  tracts  of  land  in  the 
counties  of  Warren  and  White,  State  of  Tennessee;  fifteen 
negroes,  the  names  of  which  not  being  recollected  were  des- 
cribed as  being  nine  of  them  in  the  possession  of  Reuben 
Ross,  and  the  remaining  six  in  the  possession  of  Wm.  Ross, 
Sen.,  and  also  the  stock  in  trade  in  two  stores  in  the  State  of 
Tennessee,  and  one  in  the  State  of  Virginia.  By  the  pro- 
visions of  said  deed  of  trust,  if  Randolph  Ross  should  fail  to 
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NAfiiTXLi.s»  pay  to  Wm.  Gall  the  amouDt  of  his  debt  on  or  before  the  1st 

December,  1836. '^  '' 

day  of  January  1822,  and  to  thp  Bank  of  Virginia  the  amount 

V  of  its  debt  in  three  annual  payments  of  $5000  each;  to  wit. 
on  the  20th  day  of  January,  1822,  1823  and  1824,  the 
trustees  were  authorised,  after  giving  eight  weeks  previous  no- 
tice thereof,  in  some  newspaper  pjinted  in  the  city  of  Rich- 
mond, to  expose  to  public  sale  such  of  the  trust  property  as 
they  might  think  proper,  and  to  apply  the  proceeds  thereof, 
first  to  the  payment  of  the  expenses  attending  the  execution  of 
the  trust,  secondly  to  the  debt  of  Wm.  Gait,  and  thirdly  to 
that  of  the  Bank  of  Virginia.  And  by  the  further  provisions  of 
said  deed  of  trust,  it  was  stipulated  that  until  the  time  might 
arise  when  it  should  become  necessary  to  sell  in  order  to  ex- 
ecute the  trust,  Randolph  Ross  should  be  permitted  to  pos- 
sess the  lands  and  premises  so  conveyed,  to  receive  the  rents 
and  profits  thereof  to  his  own  use,  also  the  hire  and  profits  of 
the  slaves,  and  to  have  the  supreme  control  and  management 
of  the  stores  and  merchandise  to  the  same  extent  as  he  might 
have  done,  if  the  deed  of  trust  had  never  been  made. 

At  the  time  this  deed  of  trust  was  executed,  Reuben  Ross 
find  Wm.  Ross,  Sen.,  in  whose  possession  the  slaves  were, 
were  resident  citizens  of  the  State  of  Virginia.  The  deed  of 
trust  was  never  registered  in  the  State  of  Virginia,  but  upon 
it  the  probate  and  certificate  are  endorsed,  ^^  Virginia,  to  wit, 
at  a  court  of  hustings  held  for  the  city  of  liicbmond  at  city 
hall  the  20th  day  of  June,  1821.  This  indenture  in  open 
pourt  was  proved  as  to  Randolph  Ross,  Wm.  Dandrige,  Wro. 
Nickervis  and  Wm.  Gait,  parties  thereto,  by  the  oaths  of 
Anthony  Robinson  Jr.,  Samuel  Lemorne  and  Anthony  Rob- 
iqson,  witnesses  to  the  same,  which  was  ordered  to  be  regis- 
tered. In  testimony  whereof,  I,  Thomas  C.  Howard,  clerk 
of  the  said  court  of  husting3,  hereunto  set  my  hand  and  affixed 
the  seal  of  the  said  court  on  the  20th  day  of  June,  1821. 

THOMAS  C.  HOWARD." 

"Virginia,  city  of  Richmond,  to  wit: — I,  John  Adams, 
mayor  of  the  said  city  of  Richmond  and  presiding  magistrate 
of  the  court  of  hustings  thereof,  do  hereby  certify  that  Thomas 
C.  Howard  above  named,  is  clerk  of  the  said  cotirt,  elected 
^nd  qualified  according  to  law,  and   that  bis  certificate  is  in 
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dae  form.  Given  under  n)y  hand  this  21st  6uy  of  June,  1831 .  Nashvilli:, 

JOHN  ADAMS."     !^!!!:^!!ll!^- 

'•Virginia,  to  wit: — I,  Thomas  Man  Randolph,  Governor  _  v 
of  the  State  of  Virginia,  do  hereby  certify  and  make  known 
unto  all  persons  to  wJ>om  these  presents  shall  or  may  come, 
that  John  Adams,  whose  name  is  signed  to  the  annexed  docu- 
ment, was  at  the  time  of  subscribing  the  same  and  now  is, 
mayor  of  the  city  of  Richmond  and  presiding  magistrate  of  the 
husting's  court  thereof,  in  the  State  of  Virginia,  duly  appoint- 
ed  and  qualified  according  to  law,  and  that  to  all  his  official 
acts  as  such  full  faith  and  credit  ought  to  be  given.  Given 
under  the  great  seal  of  the  State,  21st  June  1821. 

THOMAS  MAN  RANDOLPH. 

State  of  Tennessee,  White  county: — T,  Turner  Lane,  reg- 
ister of  the  county  of  VSThite  aforesaid,  do  hereby  certify  ttuit 
the  foregoing  deed  of  trust  between  Randolph  Ross  of  the  one 
part,  and  Wm.  Dandrige  and  Wm.  Nickervis  and  others  of 
the  second  part,  together  with  the  sundry  testimonials  thereto 
annexed,  was  this  8th  day  of  August,  1821,  registered  in  the 
register's  office  of  said  county,  in  book  G,  and  pages  90  and 
100."  Then  there  follows  a  like  certificate  of  registration  in 
the  county  of  Warren. 

About  the  2d  day  of  July,  1821,  Reuben  Ross  having  re- 
moved from  the  State  of  Virginia,  arrived  at  Sparta  and  set- 
tled himself  in  the  county  of  White,  having  with  him  the  nine 
negroes  described  in  the  deed  of  trust  as  being  in  his  posses- 
sion in  Virginia.  On  the  14th  day  of  June, jl 820,  Anthony 
Dibrell,  one  of  the  defendants,  became  security  for  Randolph 
Ross  to  the  branch  of  the  Nashville  Bank  at  T^^inchester,  for 
the  sum  of  $760.  On  the  28th  day  of  August,  1821,  Ran- 
dolph Ross  conveyed  to  Reuben  Ross  twenty- one  tracts  of 
land  subject  to  the  deed  of  trust  in  favor  of  Gait  and  the  Bank 
of  Virginia.  On  the  29th  day  of  August,  1821,  he  executed 
a  deed  of  trust  to  Turner  Lane  and  George  Dawson  for  cer- 
tain lands  iu  the  counties  of  Warren  and  White,  to  secure  the 
payment  of  several  debts  therein  specified,  and  among  others 
that  for  which  Anthony  Dibrell  was  his  security  to  the  bank  at 
Winchester,  and  on  the  same  day  he  conveyed  to  Reuben 
Ross,  eighteen  other  tracts  of  land,  subject  to  the  trusts  ere- 
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Nashville,  gted  in  the  deed  to  Dav\*?on  and  Lane,  and  the  neeroes  in  dis- 

pute,  subject  to  the  trust  in  favor  of  Gait  and  the  Bank  ofVir- 

V  ginia.      The  bill  of  sale  conveys   the  negroes   by  name,  and 

upon  it  are  the  following  endorsements  of  probate  and  regis- 
tration: 

*'Stateof  Tennessee,  White  county — I,  Anthony  Dibrell, 
clerk  of  the  White  circuit  court,  do  hereby  certify  thai  the 
acknowledgment  of  the  within  bill  of  sale  from  Randol))h  Ross 
to  Reuben  Ross,  for  the  wiihin  named  ten  negroes,  was  duly 
acknowledged  in  open  court  and  ordered  to  be  cerii6ed.  Let 
it  be  registered.  ANTHONY  DIBRELL,  Clk." 

^'Registered  and  examined  this  8ilj,  August,  A.  D.   1822. 

TURNER   LANE,  Regr." 

"State  of  Tennessee,  White  county, — I,  Turner  Lane, 
register  of  White  county,  do  hereby  certify,  that  the  forego- 
ing is  a  true  and  perfect  copy  of  a  bill  of  sale  from  Randolph 
Ross  to  Reuben  Ross,  with  the  probate  thereto  registered  in 
my  office  in  book  G,  and  page  91,  the  8th  day  of  August 
A.  D.  1822.  TURNER  LANE,  Regr." 

In  addiijon  to  taking  the  property  specified  in  these  different 
conveyances  subject  to  the  trusts  therein  staled,  Rjuben  Ross, 
as  a  further  consideration  for  ilieir  execution,  did  on  the  said 
29th  day  of  August,  1821,  execute  to  Randolph  Ross  liis 
bond,  by  which  he  bound  himself  to  pay  the  sum  of  twenty 
thousand  dollars,  to  be  discharged  in  annual  enstalments  of 
two  thousand  dollars  each,  to  be  appropriated  in  the  first  in- 
stance to  the  payment  of  the  debts  specified  in  the  deed  of 
trust  of  the  29ih  day  of  August,  1821,  to  Turner  Lane  and 
George  DawsoQ.  In  pursuance  of  this  agreement,  Reuben 
Ross  became  bound,  together  with  Randolph  Ross  and  An- 
thony Dibrell  for  the  payment  of  the  debt  of  $750.  After- 
wards, for  the  purpose  of  raising  money  to  pay  this  debt  to  the 
Nashville  Bank,  Reuben  Ross,  executetT  his  note  for  the 
amount  and  interest  thereon,  with  Anthony  Dibrell,  and  Ran- 
dolph Ross  as  his  securities,  payable  at  the  Bank  of  the  Slate 
of  Tennessee  at  Nashville. 

On  the  26ih  day  of  January,  1828,  this  note  thus  executed 
by  Reuben  Ross,  was  renewed  at  six  months  for  the  las.1  time 
in  the  joint  names  of  Reuben  Ross,   Randolph    ItohS,  Jacob 
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A.   Lane,    Anthony  Dibrell,   Jesse    Lincoln,  Eliiah   DrakeNASHvitLE/ 

and  Thomas  Ely,  for  $785,  at  which  time  a  power   of  allor ^ 

ney  was  executed  aiilhorising  ilie  president  of  the  bank  to  con-  v 

fess  a  judgment  at  the   maturity   of  the  note,  if  it  were  not 
paid. 

In  May,  1828,  Reuben  Ross  departed  this  life.  On  the 
1st  day  of  August,  1820,  Joseph  Phillips,  as  president  of  the 
Bank  of  the  Slate  of  Tennessee,  confessed  a  judgmeht  in  the 
county  court  of  Davidson  on  the  note  last  mentioned,  against 
all  the  obligors  except  Reuben  Ross,  for  the  sum  of  $832  1 0, 
and  costs.  On  the  24ih  day  of  October,  I8i9,  Randolph 
Ross,  Jacob  A.  Lane,  Anthony  Dibrell,  Jesse  Lincoln, 
Elijah  Drake  and  Thomas  Ely,  moved  the  county  court  of 
Davidson  for  a  judgment  against  John  Paine  and  John  Cain, 
administrators  of  Reuben  Ross,  as  his  securities  to  the  note  on 
which  judgment  had  been  rendered  agrj'nst  them  by  the  con- 
fession of  the  president  of  the  bank,  and  obtained  the  same 
for  the  sum  of  $835  35,  and  costs,  'I*he  negroes  in  dispute 
were  sold  under  the  process  issued  on  each  of  these  judg- 
ments, and  were  purchased  by  the  defendant  Anthony  Dih^ 
rell,  on  the  12ih  day  of  February,  1830,  for  the  sum  of  one 
tliousand  dollars.  On  the22d  day  of  June,  1832,  the  execu- 
tors of  William  Gait  filed  this  bill  of  complaint  against  the 
defendants  asking  that  the  negroes  and  land  mentioned  in  the 
deed  of  trust  of  August  12lh,  1820,  be  sold  for  the  payment 
of  their  testator's  debt. 

The  first  question  for  consideration  is,  as  to  the  validity  of  the 
deed  of  trust  executed  by  Randolph  Ross  to  Wra,  Dandridge 
and  Wm.  Nickervis,  on  the  12th  August,  1820.  It  is  argued 
by  counsel  for  the  defendants,  that  it  is  void  as  to  creditors  far 
several  reasons.  1st.  For  uncertainty  in  ilie  description  of 
the  negroes,  they  being  described  not  byname,  but  by  number 
and  pi  ice  of  residence,  to  wit,  nine  in  the  possession  of  Reu- 
ben Ro^s,  and  six  in  the  possession  of  Wm.  Ross.  This 
description  is  given  we  think,  with  sufficient  certainty.  The 
maxim  of  law  that  '^i(i  cer/uni  t$i  quod  cerium  reddi  potest^^^ 
applies  with  its  fullest  force  to  this  question.  The  whole 
number  of  negroes  in  the  possession  of  Reuben  Ross  and 
Wm,  Ross  are  sold.     Upon  application  to  them  no  difficulty 
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If  ASHviLLc,  can  arise  as  to  their  identity.     It  would  have  been  difFereat, 

December,  1836.  ^ 

; had  only  a  portion  of  them  been  sold,  as   it  would  then  have 

Gait  J        r  ..,.-, 

▼  been   impossible  without  further  description  to  identify  them. 

The  case  in  1  f  John.  Rep.  405,  and  the  positions  assumed  in 
Shepherd's  Touchstone,  249,  amply  sustain  this  view  of  the 
question. 

2d.  Because  it  was  not  registered  in  the  State  of  Virginia^ 
the  place  where  the  deed  was  executed,  and  where  the  trus-^ 
tees,  cestui  que  tr\)t8%  and  the  negroes  resided.  By  an  act  of 
the  Legislature  of  the  State  of  Virginia,  passed  in  the  year 
1819,  c  99,  it  is  provided,  that  deeds  of  trust  and  mortgages 
shall  be  void  as  to  all  creditors  till  such  time  as  they  shall  be 
proven  and  acknowledged  and  delivered  to  the  clerk  of  the 
proper  court  to  be  recorded.  That  the  provisions  of  the 
statute  of  the  State  of  Virginia  have  not  been  complied  with 
IS  not  denied,  and  it  follows  as  a  matter  of  course,  that  bad 
the  property  remained  in  that  State,  no  creditor's  right  could 
have  been  affectnd  by  this  deed  of  trust.  But  in  answer  to 
this  objection  it  is  said,  that  in  a  short  time  subsequent  to  the 
execution  of  th^  deed  of  trust,  the  property  was  removed  to 
the  State  of  Tennessee,  White  county,  and  that  the  deed  was 
legally  proved  in  the  State  of  Virginia,  and  registered  in  said 
county  of  White  and  State  of  Tennessee,  within  the  time 
prescribed  by  law,  and  that  therefore  it  conveyed  to  the  trus- 
tees a  good  and  sufficient  title  as  against  all  creditors  whatso- 
ever. At  the  time  this  deed  of  trust  was  executed,  Randolph 
Ross  was  a  citizen  of  the  State  of  Tennessee.  By  both  the 
laws  of  Virginia  and  Tennessee,  a  deed  of  trust  for  personal 
property  is  valid  as  between  the  parties  and  their  heirs  without 
registration;  then  at  the  time  the  negroes  were  removed  from 
the  State  of  Virginia  to  the  State  of  Tennessee,  there  was  in 
existence  a  deed  good  as  between  the  parties,  which  at  any 
time  might  have  been  made  good  in  the  State  of  Virginia^  as 
to  all  but  precedent  creditors,  by  being  acknowledged  or  prov- 
en and  delivered  to  the  clerk  of  the  proper  court  for  registra- 
tion, and  in  the  State  of  Tennesse  against  all  creditors  bj  be- 
ing legally  proven  or  acknowledged  and  registered  in  the  timfi 
required  by  our  law,  which  is  twelve  months.  For  diough 
wte  recognise  as  sound  law  the  proposition   which  asserts  that 
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all  the  formalities  which  are  by  the  laws  of  foreign  countries  if  aihvillb, 

made  indispensable  to  the  validity  of  contracts  there  entered-— '■ 

into,  must  ha  duly  proven  in  every  foreign  tribunal  in  which  ^ 

they  are  in  litigation,  before  any  right  can  be  founded  on  them. 
Yet  we  hold  them  to  be  such  formalities  as  affect  the  mer- 
its of  the  contract,  and  the  absence  of  which  vitiates  it.     In  il- 
lustration of  which  may  be  mentioned  cases  in  which  deeds 
cannot  be  read  in  evidence,  unless  duly  proven  and  registered; 
cases  where  by  a  siatute  of  frauds  and  perjuries,  the  contract 
must  be  in  writing  and  the  consideration  stated,    and  cases  in 
which  instruments  cannot  be  read  unless  properly  stamped. 
But  where  the  formality  required  is  of  such  a  character  as  does 
not  vitiate  the  contract  as  between  the  parties,  but  is  merely 
intended  for  the  protection  of  third  persons,   then  it  need  not 
be  proven,  unless  it  be  ip  a  controversy  with  a  person  intend- 
ed to  be  protected  thereby;  to  illustrate  which  may   be  men- 
tioned the  case  now  under  consideration.  A  deed  of  trust  is  ex- 
ecuted in  Virginia  for  negroes  at  the  time  in  that  State;  by  her 
laws  the  deed  is  good  between  the  parties,  but  void  as  to  cred- 
itors, uuless  duly  proven  or  acknowledged  and  filed  for  regis- 
tration in  the  proper  county.     In  a  controversy  arising  out  of 
this  deed  of  conveyance  in  another  State,  the  registration  in 
the  State  of  Virginia  need  not  be  proven,   unless  the   ccntro- 
versy  be  with  some  one  protected   by  the  law  requiring   its 
registration.    From  this  reasoning  it  follows,  that  as  there  is  no 
controversy  here  with  any  person  intended  to  be  protected  by 
the   statute   of  Virginia,    the   want   of  registration   in    Vir- 
ginia does  not  vitiate  this  deed  of  trust,  and  that  there  is  no  ne- 
cessity to  prove  that  it  was  there  registered.     But  as  the  ven- 
dor resided  in  the  State  of  Tennessee,  and  as  the  property  was 
permitted  to  be  removed  thereto,   it  became   subject  to  the 
laws  of  Tennessee,  and  the  deed  of  trust  not  having  been  re- 
corded in  Virginia,  it  became  necessary  to  record  itinTennes 
see  according  to  her  laws,  and  this  we  think  might  be  well 
done,  for  no  one  will  deny  that  if  the  deed  of  trust  bad  been 
executed  with  a  view  to  the  removal  of  the  negroes  to  Ten- 
nessee, the  domicil  of  the  vendor,  that  a   registration    in  the 
State  ef  Tennessee  Would  have  been  good  (o  pass  the  title  as 

agahibt  creditors,  or  in   other  words,  that   the  deed   of  trust 
VOL.  10.  20 
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><  might  have  been  cancelled  and  a  new  one  given   in   anticipa* 
"  lion  of  the  reiiiaval  of  the  property,  ihe  registration  of  which 
ia  Tennessee  would  have  been  sufficient.  Why  then  not  reg- 
ister the  first? 

We  have  seen  as  between  the  parlies  it  was  good.  The  re- 
moval of  the  properly  from  Vit^inta  had  freed  it  from  the 
claims  of  all  but  judgment  creditors,  and  those  claiming  under 
the  deed  of  trust;  there  were  so  far  as  we  can  see,  no  credit- 
ors ill  the  State  of  Tennessee,  in  fact  no  one  elaimin^  an  in- 
terest in  the  property,  except  Randolph  Ross  and  the  trustees 
of  the  deed  for  the  bene6t  of  the  cestui  qui  trust.  As  our  law 
avoidsall  secret  trusts  in  favor  of  creditors,  it  was  indispensably 
necessary  that  the  deed  should  be  registered  in  order  to  pre- 
serve the  rights  of  the  parties  thereto.  This  brings  us  to  the 
consideration  of  the  question  as  to  wliether  this  has  been  done, 
to  detert.iine  which,  we  must  examine  whether  it  has  been 
proven  and  admitted  to  registration  according  to  the  provis- 
ions of  our  statutes.  In  this  case  the  bargainor  was  a  resident 
citizen  of  this  State,  and  the  subscribing  witnesses  to  Ihe  deed 
were  citizens  of  Virginia.  After  a  careful  examination  of  all 
of  our  statutes  of  registration,  we  are  of  opinion  that  the  act  of 
1809,  c  104,  §  1,  is  the  only  one  that  is  applicable  to  this 
ease.  X^i^  statute  provides,  that  where  subscrihing  witnesses 
to  any  deed  of  conveyance,  power  of  attorney,  bill  of  sale,  or 
bond  for  the  conveyance  of  real  estate,  which  may  require 
registration,  shall  reside  without  the  limits  of  this  State,  it 
may  be  lawful  for  the  holders  of  such  instruments  to  procure 
the  testimony  of  the  subscribing  witnesses,  to  be  entered  on 
record  in  any  court  of  record  having  cognizance  thereof,  and 
such  probate  endoi-sed  on  such  in^irumcnls  and  nuthcnitcaied 
BCCording  to  the  act  of  Congress,  shall  be  admitted  to  regis- 
tration in  any  court  of  record  in  this  State.  Have  the 
provisions  of  this  act  been  complied  with?  We  are  of  the 
opinion  they  have  not-  We  have  no  evidence  that  the  testi- 
HHiny  of  the  subscribing  witnesses  lias  hcen  entered  on  record 
in  any  court  of  record  in  the  State  of  Virginia.  The  narra- 
tive of  the  clerk  endorsed  on  the  back  of  the  deed  is  not  suffi- 
cient. The  only  proof  of  the  fact  which  we  can  receive,  is  a 
copy  of  the  probate  from  the  records,  properly  certified  by  the 
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clerk  and  presiding  iudsie  or  justice  of  the  court.     But  if  the  Nashville, 

probate  were  sufficiently  authenticated,  has  it  been  registered 

as  the  law  requires?     Surely  not.     It  has  not  been  admitted  v 

to  registration  in  any  court  of  record  in  this  State,  as  the  stat- 
ute requires,  but  the  registers  of  White  and  Warren  couDties 
of  their  own  accord,  have  spread  it  upon  the  registers  books 
of  those  counties.  This  is  no  registration  as  this  court  deter^ 
mined  in  the  case  of  Den  vs.  Clay^  at  Jackson  m  April  *last, 
9  Yer.  Rep.  257. 

3d.  It  is  contended  that  this  deed  of  trust  is  fraudulent  up- 
on its  face  as  to  creditors.  After  the  decision  we  have 
nnade  upon  the  question  of  registration,  it  is  not  perhaps  very 
important  minutely  to  examine  this  proposition.  We  consid- 
er the  law  well  settled,  that  although  a  debtor  may  prefer  a 
creditor  by  deed  of  trust,  yet  he  cannot  thereby  contract  for 
his  own  benefit.  He  ma}  give  up  his  property  honestly  to 
pay  his  debt,  but  he  cannot  secure  to  himself  its  use  and  en- 
joyment, and  if  he  do  so,  the  transaction  is  fraudulent  as  against 
his  other  creditors.  We  think  there  is  suflicient  upon  the  face 
of  this  deed  of  trust  for  the  law  to  pronounce  it  fraudulent. 
The  reservation  of  the  right  to  receive  the  rents  and  profits  of 
the  land,  the  hire  of  the  negroes,  and  to  have  the  superintendance 
and  management  of  the  stores  and  merchandise  to  the  same 
extent  as  if  the  deed  had  not  been  made,  is  totally  inconsistent 
with  the  rights  of  other  creditors  and  of  necessity  vitiates  it. 
It  is  however  proper  to  observe,  this  is  fraud  in  law  and  not  in 
fact;  for  we  are  fully  satisfied  that  these  debts  intended  to  be 
secured,  were  justly  due,  and  that  nothing  more  was  intended 
(ban  an  honest  design  to  secure  them. 

In  reply  to  these  objections,  it  is  urged  by  the  counsel  for 
the  complainant,  that  granting  it  to  be  true  that  the  deed  has 
not  been  registered,  that  it  is  void  as  to  creditors,  yet  on  the 
29th  day  of  August,  1821,  Randolph  Ross,  by  bill  of  sale 
conveyed  the  negroes  in  dispute  to  Reuben  Ross,  sHbject  by 
express  contract  to  the  different  trusts  specified  in  the  deed  of 
August  12th,  1820,  which  has  been  duly  proven  and  regis- 
tered and  is  not  fraudulent  as  to  creditors.  This  bill  of  sale 
was  duly  proven  on  13th  April,  1822,  at  the  White  circuit 
court,  and   duly  registered  by    the  register  of  said  county  on 
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Nabhvilwe,  the  8th  day  of  August,  1822.    The  only  question  then  for  con- 

'- sideration  is  as  to  its  effect.     We  have  seen  that  as  between 

V  Randolph  Ross  and  the  trustees  of  the  deed  of  August  I2th, 

1820,  the  legal  right  to  the  negroes  in  dispute  was  transferred 
by  the  deed}  but  not  so  as  to  creditors.  If  the  deed  be  good 
as  between  the  parties  but  bad  as  to  creditors,  still  the  transac* 
tion  is  valid  to  all  intents  and  purposes,  until  there  be  credit- 
ors whose  rigkts  are  to  be  affected  by  it,  and  if  there  should 
never  be  any,  the  transaction  can  never  be  called  in  question. 
On  the  29th  day  of  August,  1821,  when  the  bill  of  sale 
from  Randolph  Ross  to  Reuben  Ross  for  the  negroes  was  ex- 
ecuted, there  were,  so  far  as  this  court  can  legally  judge,  no 
creditors  of  Randolph  Ross  in  the  State  of  Tennessee  to  be 
.affected  by  the  deedof  tmst  of  12th  of  August,  1820,  for  it 
cannot  surely  be  necessary  to  argue,  to  prove  that  the  law  re- 
cognises none  as  such,  unless  they  be  judgment  creditors,  and 
the  defendants  do  not  pretend  that  they  were.  Then  at  the 
date  of  this  bill  of  sale,  Wm.  Dandridge  and  Wm.  Nickervis, 
the  trustees  to  the  deed  of  trust,  were^the  legal  owners  of  the 
negroes,  subject  to  the  trust  speci6ed  in  the  deed,  and  Ran- 
dolph Ross  the  equitable  owner.  What  did  Reuben  Ross 
buy.^  All  the  right  and  title  which  belonged  ^to  Randolph 
Ross,  subject  to  the  debts  provided  for  in  the  deed  of  trust, 
then  at  that  particular  moment  of  time,  to  wit,  so  soon  as  the 
bill  of  sale  was  signed,  sealed  and  delivered,  Randolph  Ross 
ceaseii  to  have  any  further  interest  in  the  property.  He  be- 
came totally  disconnected  from  it,  as  much  so  as  if  he  never 
)iad  any  interest  in  it,  and  having  no  creditors  at  the  time  who 
could  claim  uacler  the  law  to  be  injured  by  the  transaction,  the 
property  was  forever  discharged  from  all  his  liabilities,  and 
Reuben  Ross  by  contract  being  substituted  in  his  stead,  held 
the  property  intrust  for  Dandridge  and  Nickervis.  In  this 
situation  the  property  remained  untill  the  judgment  of  the  1st. 
August,  1829,  was  recovered  by  the  Bank  of  the  Slate  against 
Randolph  Ross,  Anthony  Dibrell  and  others,  as  security  for 
R.  Ross,  and  the  judgment  of  the  24ib  of  October,  1829, 
was  obtained  by  Randolph  Ross,  Anthony  Dibrell  and  others 
\s  securities- against  Reuben  Ross'  administrators,  under  Mlilth 
executions  were  issued  and  the  negroes  sold    and   bought  by 
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Dibrell.     These  judgments  it  is  argued   are  void,  and  there- Nash vili.e, 
fore  no  right  can  be  acquired  under  them.     We  do  not  think 
so.     It  is  true  that  they  are  summaryproceedings,  obtained  on  "v 

motion  and  without  notice,  and  therefore  the  judgment  of  the 
court  must  specify  with  sufficient  certainly  all  the  facts  neces- 
sary to  give  jurisdiction.  This  we  think  is  done.  The  judg- 
ment in  favor  of  the  bank  states  that  Joseph  Phillips,  the 
president  of  said  bank,  came  into  open  court  and  produced  a 
power  of  attorney  from  the  defendants  authorising  and  em- 
powering him  to  confess  the  judgment.  This  shows  sufficient 
authority. 

But  it  is  said  that  the  record  shows  that  the  power  of  attor- 
ney was  executed  to  Leonard  P.  Cheatham.  The  power  of 
attorney  legally  forms  no  part  of  the  record,  unless  it  be  ex- 
hibited in  a  bill  of  exceptions,  which  is  not  the  case  here. 
The  clerk  had  no  right  to  copy  it,  and  it  cannot  be  received 
to  contradict  the  judgment  of  the  court,  which  says  that  Jo- 
seph Phillips  did  produce  a  power  of  attorney  authorising 
him  to  confess  the  judgment.  ITow  can  we  say  in  the  ab- 
sence of  a  bill  of  exceptions,  that  there  may  not  have  been 
two  powers  of  attorney,  the  one  to  Phillips  and  the  other  to 
Cheatham.  This  is  the  only  point  on  which  this  judgment  is 
attacked,  and  having  sustained  it,  we  sustain  the  other  as  mat- 
ter of  course,  because  ihey  are  so  intimately  connected  that 
they  must  stand  or  fall  together,  the  one  being  the  foundation 
of  the  other. 

The  next  question  i?,  what  did  Anthony  Dibrell  purchase 
under  these  judgments.  The  execution  in  favor  of  the  bank 
conveys  him  no  title,  because  we  have  seen  that  Randolph 
Ross  bad  long  before  that  period  parted  from  all  right  that  he 
had  to  the  negroes,  and  because  Reuben  Ross,. even  if  he  had 
such  right  as  could  be  sold  by  the  execution,  was  no  party  to 
the  judgment  and  therefore  his  rights  could  not  be  affected  by 
it.  It  only  remains  then  to  enquire  what  interest  he  acquired 
by  hib  purchase  under  the  execution  on  the  judgment  against 
the  administrators  of  Reuben  Ross.  We  have  seen  that  as 
between  Reuben  Ross  and  the  trustees  to  the  deed  of  trust  of 
the  12th  August,  1820,  Reuben  Ross  held  the  negroes  sub- 
ject to  the  trusts.     Is  there  any  thing  arising  out  of  his  reU- 
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Nashville,  lions  wiih  the  persons  who  obtained  the  iudernent  ashissecuri- 
Dec-einber,  I83i>.  .  ....  . 

^ ties  against  his    adrainis'trators   which    changes   that  relation? 

V  We  think  not.     He  nerer  held  the  pioperty  as  his  own  abso- 

lutely. His  bill  of  sale  recognises  the  debts  due  to  Gait  and 
the  Bank  of  Virginia  and  makes  them  an  express  charge  upon 
the  property;  it  is  proven  and  recorded  in  the  proper  county 
and  in  the  right  time.  No  body  can  have  been  deceived  in 
supposing  the  property  liable  for  his  debts  before  the  trust  debts 
were  discharged,  and  therefore  there  is  no  pretence  for 
saying  that  it  is  fraudulent  against  his  creditors.  Supposing 
then  that  Reuben  Ross  had  an  interest  in  the  negroes  in  ques- 
tion, which  was  subject  to  execution  for  his  debts,  (a  question 
not  necessary  to  be  determined  and  which  we    do  not  deter-' 

*  mine,)  what  was  it.^     Surely  an  interest  subject   to  the   trust 

specified  in  his  bill  of  sale.  So  that  Anthony  Dibrell  the  de- 
fendant can  only  claim  to  have  been  substituted  by  his  sale 
and  purchase  on  this  judgment  in  his  place,  and  to  hold  the  ne- 
groes subject  to  the  same  trusts. 

But  in  answer  to  this  it  is  said,  that  the  sale  of  the  negroes 
subject  to  the  trust  debts  from  Randolph  Koss  to  Reuben 
Ross,  was  a  trust  created  for  the  benefit  of  Gait  and  the  Bank 
of  Virginia  without  their  knowledge,  which  might  be  changed, 
altered  or  destroyed  at  any  time  before  they  received  informa- 
tion thereof  and  assented  thereto,  and  the  case  of  Jlcton  vs. 
Woodgaie^  8  Condensed  Eng.  Ch.  Rep.  97,  is  quoted  as  au- 
thority for  this  proposition.  This  case  determines  that  if  a 
debtor  conveys  property  in  trust  for  the  benefit  of  his  credit- 
ors, to  whom  the  conveyance  is  not  communicated,  and  the 
creditors  are  not  in  any  manner  pnvy  to  the  conveyance,  the 
deed  merely  operates  as  a  power  to  the  trustees  and  is  revoca- 
ble by  the  debtor,  but  unquestionably  the  revocation  must  be 
made  before  the  creditors  have  received  information  and  affirm- 
ed the  trust.  See  Kent's  Com.  301-2:  J  John.  Cases,  205: 
12  John.  Rep.  281:  2  P.  Wm's.  427:  1  John.  Ch.  Rep. 
129.  In  this  case  it  is  admitted  that  Randolph  Ross  could 
not  of  himself  revoke  the  trust,  because  Reuben  Ross  was  a 
purchaser  for  a  valuable  consideration,  and  had  paid  a  laige 
amount,  though  not  all  of  the  purchase  money.  There  is  no 
pretence  that  Reuben  Ross  agreed  to  a  revocation  of  the  trust 
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before  his  death,  and  no  satisfactory  evidence  that  his  admin- w^»hvii.jiiJ5, 

jstralors  did  after  Ws  death.     It  is  true,  that    Randolph  lloss *- 

took  possession  of  the  property    after    Reuben   Ross'    death,  v 

but  without  any  kind  of  authority.  We  are  therefore  of  opin- 
ion that  the  trust  hus  not  been  revoked,  and  that  the  filing  of 
this  bill,  if  it  were  necessary  that  such  proof  of  the  af- 
firmation should  be  had,  has  fixed  the  rights  of  the  parties. 
This  train  of  argument  establishes  the  position,  that  Gait  has 
a  lien  upon  the  negroes  for  the  payment  of  his  debt  which  is 
valid  in  law,  and  binding  upon  all  persons,  either  creditors  or 
subsequent  purchasers. 

Has  he  lost  his  lien  by  laches  in  neglecting  to  enforce  it 
from  the  1st  day  of  January,  1822,  the  time  the  trustees  to 
the  first  deed  had  theright  to  sell  upon  the  non-performance  of 
the  conditions  in  the  deed  of  trust,  up  to  the  22d  day  of  June, 
1832,  the  time  this  bill  was  filed,  a  period  of  little  upwards  of 
ten  years. 

We  know  of  no  principle  upon  which  it  can  be  so  deter- 
mined, Nd  man  is  bound  to  pursue  his  debtor  except  to  avoid 
the  operation  of  the  statute  of  limitations,  or  presumption  of 
payment  arising  from  lapse  of  time.  This  is  an  express  trust, 
and  no  facts  are  proven  to  cause  the  statute  of  limitations  to 
run,  and  ten  years  is  too  short  a  time,  by  any  authority,  to  raise 
a  presumption  of  payment;  besides  the  indulgence  in  this  case 
was  given  at  the  earnest  and  repeated  solicitations  of  Randolph 
Ross,  and  upon  promises  to  pay  made  again  and  again,,  which 
rebuts  any  idea  of  fraudulent  indulgence;  and  if  a  creditor  have 
a  legal  lien  upon  his  debtor's  estate  which  is  good  and  availa- 
ble against  other  creditors,  they  have  no  right  to  complain 
that  he  does  not  enforce  it,  unless  they  think  the  property  may 
sell  for  more  than  his  debt,  in  which  case  they  may  hasten 
him  by  bill  in  chancery.  This  has  not  been  done.  We  are 
therefore  of  opinion  that  the  complainant's  right  to  the  relief 
sought  is  perfect,  and  affirm  the  decree  of  the  chancellor. 

Deoree  affirmad* 
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irASHVIl.I*K» 

December,  1836. 


Jonen 

V 

Ward 


Jones,  et.  aL  vs.  Ward. 


The  bill  cbarged  tbat  the  teetator  shortly  before  bis  death  loaned  the  defendant 
$300.  The  answer  denied  all  recollection  oC  the  fact:  the  proof  of  one  witness  was 
that  the  amount  was  loaned,  bat  it  appeared  that  a  settlement  of  accounts  had  taken* 
place  between  the  testator  shortly  before  his  death  end  a  receipt  in  full  executed:  Htld, 
that  if  the  loan  were  made  before  the  settlement  it  was  embraced  in  it,  if  afterwards 
the  evidence  should  show  the  fact  to  be  so,  and  as  the  proof  did  not  show  whether  the 
loan  W.BS  before  or  after  the  settlement,  it  could  not  be  chained  to  defendant. 

A  testator  by  his  will  created  his  ezecu»r  a  testamentary  guardian  for  his  children, 
and  directed  the  property  to  be  kept  together  for  the  benefit  of  his  family,  &c.  One  of 
his  children,  whilst  at  school,  incurred  by  his  extravagance  a  large  debt,  which  the 
executor  and  guardian  to  save  him  from  disgrace,  and  to  preserve  the  elevated  stand- 
ing and  character  of  the  family  paid,  and  claimed  its  allowance  In  his  general  account 
of  disbursements  for  the  family:  Htldt  tbat  such  payment  was  unauthorised,  and  that 
the  executor  was  chargeable  with  the  amount. 

An  executor  is  liable  to  pay  interest  upon  money  due  by  him  to  the  estate,  where 
he  has  been  guilty  of  such  acts  of  negligence  or  wrong  administration  as  will  disap- 
point the  claimanls,  or  the  assets. 

If  an  executor  apply  the  assets  In  payment  of  a  claim  which  he  is  not  authorised  to 
pay,  although  the  payment  was  made  bonafidt,  he  must  account  for^the  principal  sum 
with  interest. 

Courts  of  equity  have  a  discretion  to  allow  interest  or  not  against  executors,  accord. 
Ing  to  the  circumstances  of  each  case,  but  this  is  a  legal  discretion,  governed  and  con. 
trolled  by  principles  which  ought  not  be  departed  from. 

Whore  the  same  individual  is  both  executor  and  testamentary  guardian,  and  before 
the  two  years  limited  for  settling  estates  has  expired,  he  pays  a  sum  In  his  own  wrong: 
S*td,  that  the  sum  paid  was  never  In  bis  hands  as  guardian,  and  he  ought  only  to  be 
chained  with  the  principal  sum  and  simple  interest  fVom  the  time  he  paid  1: . 

A  and  B  ivere  Joint  executors  of  C.  B  received  large  sums  in  Virginia,  due  to  tbe 
estate  of  O.  These  sums  were  paid  by  bis  co-executor  to  C*s  distributees.  There  were 
•bo  individual  accounts  relating  to  individual  transactions  existing  between  the  execu- 
tors. A  settlement  of  accounts  took  place  between  them,  after  the  payment  above, 
aiAd4i  receipt  under  stal  of  all  demands  of  every  kind  and  description,  i^c.  was  exe- 
cuted by  A;  J7eM,  tbat  this  receipt /rrima/oeM  embraced  the  amoi^j^t  paid  by  A,  to  the 
estate  of  0. 


The  cnitent  of  naOdern  dedskms  is,  tbat  a  receipt  whether  under  seal  or  not^  may  be 
explained  by  parol  ovidence. 

Par61  e^liimce  to  atplaln  a  receipt,  or  to  show  that  an  item,  prima  faeut  embraced 
within  It,  was  really  not  included^  should  be  clear,  strong  and  irreft-agible. 

Where  the  general  language  of  a  receipt  clearly  comprehends  an  item  of  account  ex- 
isting between  the  parties  at  the  time  the  receipt  was  given,  the  answer  of  the  de- 
fendant, filed  more  than  twenty  years  rfter  the  execution  of  the  receipt,  stating  that  the 
item  was  not  embraced  in  it,  accompanied  by  general  testimony,  that  in  the  opinion  of 
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The  wUnesflcs  the  party  to  whom  the  reeolpc  was  giTes»  wea  not  at  that  time  able  to  irAiBriLLBy 
aatlsry  the  Hem,  4-c.  Is  not  suOicient  to  overthrow  the  1^8<il  «^*K<  ^^  ^'^*  receipt,  or  to  December,  lB3b'. 
ezclade  said  item  from  its  operation. 


A  contingent  geuer*!  legacy  will  not  bear  interest  nntil  the  contingency  on  wldch  it  la 
to  rest  occors;  but  where  a  legacy  Is  specific,  and  only  the  time  of  ita  enjoyment  poal- 
poned,  it  bears  interest  from  the  testator's  death, 

G  jardianshlp  regularly  ceases  when  the  ward  attains  full  age,  or  in  case  of  a  female 
ward,  aion  marHam  under  age. 

It  is  tlieduiy  of  a  guardian  to  rent  his  ward's  land.    When  it  has  been  been  rented 
lie  will  he  charged  wlih  the  amount  he  received,  and  when  not  rented  out  lie  musty  ia 
where  it  could  have  been  rented,-be  charged  with  its  estimated  value. 


Cu&rJians,  under  our  statutes,  are  charged  with  eompound  interest.* 

Where  payments  have  been  made,  interest  must  be  calculated  on  the  principal  up  to 
the  time  of  payment,  the  amount  paid  deducted,  and  the  balance  charged  as  principal^ 

Alexander  M.  Clayton,  Esq.  was  commissioned  by  the 
Governor,  as  a  special  judge,  to  try  this  cause,  one  of  the 
members  of  the  regular  court  being  constitutionally  ineligible 
to  sit  in  it.  All  the  facts  are  stated  in  the  opinion  delivered 
by  Judge  Clayton. 

R.  J.  Meigs  and  J.  Rucks^  for  complainants. 

J^.  B,  Fogg  and  Geo.  S.  Yergtr^  for  defendant. 

Clayton,  Special  Judge,  delivered  the  opinion  of  the 
courti 

The  bill  in  this  cause  was  filed  by  the  legatees  of  Peter 
Jones,  deceased,  against  E.  Ward,  the  executor,  praying  for 
an  account  and  for  a  decree  against  the  executor  for  such  sum 
as  may  be  found  due  to  them.  The  account  was  ordered  and 
was  taken  iu  the  court  below,  exceptions  were  filed  to  it  by 
both  complainants  and  defendant,  a  decree  was  rendered  ibr 
the  complainants  for  a  large  sum,  an  appeal  was  taken  to  this 
court,  and  we  have  now  to  decide  upon  the  correctness  of 


*  Modified  by  the  act  of  1831,  c.  30. 

t  There  were  other  exceptions  taken  to  the  report,  and  passed  upon  by  the  court,  but 
*M  they  decide  'no  principle,  hut  were  merely  matters  of  fact,  they  l.ave  not  been  n<». 
^ed. 

VOL.   10.  21 


Jones 
Ward 
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NAiHviLijc,  that  decree,  upon  the  exceptions  filed  to  the  report  of  the 
clerk  and  master.     The  record  is  voluminous  and  the  ques- 

Jonet  ...  , 

▼  tions  growing  out  of  it,  although  involving  few  important  prin* 

ciples,  are  yet  numerous  and  intricate.  They  relate  to  a 
long  series  of  transactions,  running  through  many  years,  and 
comprehending  many  particulars,  incapable  from  their  very 
nature  of  being  generalised  and  reduced  to  system.  Our 
opinion  will,  therefore,  have  to  be  given  without  much  regard 
to  the  order  in  which  the  questions  arise. 

The  first  question  wiiich  will  be  considered  relates  to  an 
Item  of  $300,  alledged  to  have  been  lent  by  the  testator,  Pe- 
ter Jones,  to  the  defendant,  a  few  days  before  the  death  of 
the  former.  The  answer  denies  all  recollection  that  any  such 
loan  was  made,  the  evidence  in  support  of  the  claim  is  the 
deposition  of  Mrs.  Watkins,  the  widow  of  the  testator.  A 
short  time  before  the  death  of  the  testator,  a  settlement  was 
made  between  him  and  the  defendant  Ward,  upon  which 
Ward  executed  his  bond  for  the  bnlnnce  found  due  from  him, 
and  the  testator  gave  a  receipt  in  full  up  to  that  time.  Whe* 
ther  the  testimony  of  Mrs.  Watkins  relates  to  a  time  prior  or 
subsequent  to  this  settlement  does  not  very  distinctly  appear. 
If  the  loan  were  made  before  the  settlement,  it  was  embrace 
ed  in  it,  if  afterwards,  the  evidence  should  show  the  fact  to 
be  so.  The  answer  is  responsive  to  the  bill,  it  contains  as 
distinct  a  denial  as  should  be  required  after  the  lapse  of  such 
a  length  of  time,  and  we  do  not  think  it  is  so  outweighed  by 
the  testimony  as  to  anthorise  us  to  allow  the  claim;  neither  is 
there  any  reason  to  charge  the  executor  with  this  sum,  be* 
pause  of  his  failure  to  reduce  it  into  his  possession  as  assets. 
There  is  no  evidence  that  he  knew  of  its  existence,  either  in 
the  hands  of  the  widow,  or  any  other  person,  and  in  the 
absence  of  such  testimony  be  cannot  be  charged  with  a  de- 
vastavit.    This  exception  is  overruled. 

The  next  exception  which  will  be  considered,  is  one  on 
the  part  of  the  defendant,  because  of  the  rejection  of  an  item  of 
$714,  which  was  paid  by  the  executor,  for  the  improvident 
expenditures  of  Alex.  Jones,  one  of  the  legatees,  whilst  at 
college.  It  is  claimed  by  the  executor  in  his  general  account 
pf  disbursements,  and  he  contends  that  the  payment  was  au- 
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ihorised  by  the  enlarged  powers   conferred  on  him  by  the  Jf ^•*lY'^''l!j» 

will.     It  was  paid  from  a  conviction  that  it  was  best  for  the • 

young  man;  it  was  done  to  save  him  from  disgrace^  a'jd  to  ^v 
preserve  the  elevated  standing  and  character  of  the  family. 
These  feelings  reflect  credit  on  the  man  who  could  entertain 
and  act  upon  them,  but  they  cannot  have  weight  in  the  de- 
termination of  the  cause.  The  question  is  purely  legal,  and 
must  be  decided  by  the  law.  We  think  the  payment  by  the 
executor  was  unauthorised,  aud  that  he  is  chargeable  with  the 
amount  to  the  estate.     1  Roper  on  Leg.  589. 

The  question  of  interest  upon  this  sum  is  one  of  more 
complexity.  It  is  insisted  for  the  defendant  that  an  executor 
is  only  to  be  charged  with  interest  when  he  has  received  in- 
terest, or  when  he  has  used  the  money  of  the  estate  for  him- 
self. The  rule  thus  laid  down  is  too  restricted.  The  lan- 
guage of  this  court  in  Tumey  vs.  Williamsy  7  Yer.  213, 
does  not  justify  the  conclusion,  that  an  executor  or  adminis- 
trator is  only  chargeable  with  interest  in  the  cases  there  enu- 
roerated.  In  that  case  the  court  says,  ^^  Where  an  executor 
uses  the  money  of  the  estate  for  himself;  where  he  keeps  the 
money  by  him  without  a  reasonable  ground  for  doing  so; 
where  by  long  delay  in  settling  his  accounts,  the  use  of  the 
money  by  him  may  be  inferred,  in  all  such  cases  interest  will 
be  charged.  In  specifying  these  instances  the  court  no  where 
intimates  an  intention  to  exclude  others.  The  rule  will  be 
found  to  have  been  laid  down  with  more  latitude  than  is  con- 
tended fer  in  the  argument.  In  Williams  on  executors,  vol. 
2j  p.  1131,  it  is  said,  'Hhere  are  two  grounds  on  which  an 
executor  or  administrator  may  be  charged  with  interest.  Ist^ 
Negligence  in  laying  out  the  money  for  the  estate.  2nd.  That 
he  has  himself  made  use  of  the  money  to  his  own  profit  or 
advantage,  or  has  committed  some  other  misfeasance."  When 
we  examine  what  the  acts  of  misfeasance  are,  which  will 
thus  render  an  executor  or  administrator  liable  for  interest, 
we  find  that  they  are  all  such  acts  of  negligence  or  wrong 
administration  as  will  disappoint  the  claimants  on  the  assets. 
lb.  1105;  as  if  he  applies  the  assets  in  payment  of  a  claim, 
which  he  is  not  bound  to  satisfy.  lb.  1 109.  In  these  cases 
he  18  bound  to  account  for  the  principal   sum  with  interest. 
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jTJisaviLLXr  A  single  case  odIv  is  referred  to  in  arcumeut,  in  which  no 

December,  1836. .  ,  ,  r>  «       .  -.r 

interest   was   charged.     Brunton  vs.   Pemberton,    12  Ves* 

Jones  ,         - 

V  386.     That  was  a  case  in  which  the  executor  set  up  a  claim 

to  the  fund,  believing  he  was  entitled  to  it  in  bis  own  right. 
The  court  was  of  opinion,  that  he  would  have  been  clearly 
entitled  to  it  if  he  had  set  up  his  claim  in  the  life  time  of  the 
testator,  but  as  he  lost  the  principal  sum,  because  of  his  neg- 
ligence ill  asserting  his  right,  they  would  not  impose  on  himi 
the  further  loss  of  the  interest.  Other  cases  of  a  similar 
character  are  to  be  found,  but  they  stand  so  much  on  their 
own  peculiar  circumstances,  that  no  general  rule  can  be  de- 
duced from  them.  Massey  vs.  Banner^  4  Mad.  219:  Byr^ 
chelt  v^.  Bradford^  6  Mad.  Rep.  Courts  of  equity  have 
retained  a  discretion  to  allow  interest  or  not  according  to  the 
circumstances  of  each  case,  yet  it  is  not  an  arbitrary,  but  in 
a  great  degree  a  regulated  discretion,  controlled  and  governed 
by  principles  from  which  we  cannot  depart  without  introduc-* 
ing  uncertainty  and  confusion  into  our  system  of  equitable 
jurisprudence.  The  executor  must  be  cbarged  with  interest 
on  the  amount  from  the  time  when  he  paid  it  out.  But  this 
sum  was  paid  by  him  before  the  expiration  of  two  years  from 
the  time  he  became  executor,  it  was  never  in  his  hands  as 
guardian,  and  he  is  only  to  be  charged  with  the  principal  sum 
Und  simple  interest  from  the  time  he  paid  it  out. 

We  proceed  next  to  "the  exception  of  the  defendant  to 
the  refusal  of  the  clerk  and  master  to  give  him  credit  for  cer* 
tain  sums  of  money,  amounting  to  nearly  $1000,  claimed  to 
have  been  retained  by  the  executor  to  satisfy  the  same  amount 
due  to  him  as  the  executor  of  Richard  Jones  deceased. 
Peter  Jones  and  Edward  Ward  became  the  joint  executors 
of  Richard  Jones^  about  the  years  1803  or  1804.  There 
is  evidence  in  the  record  to  show,  that  Peter  Jones  frequent- 
ly received  considerable  sums  of  money,  belonging  to  the  es- 
tate of  Richard  Jones,  and  much  testimony  has  been  taken 
to  show  that  ho  could  not  have  paid  it  !o  the  legatees,  or  to 
the  co-executor.  A  settlement  was  made  by  Col.  Ward,  onfe 
of  the  executors,  with  the  estate  of  Richard  Jones  in  1810, 
and  the  estate  is  then  found  to  be  in  his  debt  upwards  of 
$600^     Peter  Jones  never  made  any  settlement  of  his  trtms** 
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actions  as  executors  of  said  estate,  so  far  as   appears  from  j a«hvili-k, 

'  '^'^  December,  1836. 

this  record,  unless  the  settlement  made  by  Ward,  included 

''  Jore« 

the  transactions  of  both  executors.     That   the  settlement  of  ▼ 

Ward  did  include  the  transactions  of  both  executors  to  some 
extent,  is  manifest,  because  we  find  in  the  account  exhibited 
by  him  that  the  estate  is  charged  with  the  expenses  of  Peter 
Jones  in  making  two  trips  to  Virginia,  and  with  a  small  sum 
of  money  paid  by  Peter  Jones.  It  is  not  shown  in  evidence, 
nor  is  it  contended  in  argument,  that  Col.  Ward  paid  the 
legatees  of  Richard  Jones,  deceased,  the  amount  of  money 
said  to  have  been  received  by  Peter  Jones,  at  any  time  after 
the  settlement,  which  he  made  in  1810;  if^'Col.  Ward  ever 
paid  it,  it  was  before  that  settlement.  If  he  did  pay  money 
for  Peter  Jones  to  ihe  legatees  of  Richard  Jones,  at  any 
time  before  the  death  of  Peter  Jones,  it  became  a  debt  due 
from  Peter  Jones  to  the  defendant,  as  an  individual,  without 
any  reference  to  their  fiduciary  character.  It  was  a  debt  due 
from  one  to  the  other,  without  any  regard  to  its  origin.  Iti 
February,  1811,  a  few  dnys  before  the  death  of  Peter  Jones, 
a  settlement  took  place  between  him  and  the  defendant 
Ward.  It  was  made  at  the  house  of  Jones,  in  the  prospect 
of  his  speedy  dissolution,  and  from  the  unambigous  and  com* 
prehensive  language  used  in  the  receipts  which  passed  i^pon 
the  occasion,  it  was  probably  intended  to  close  for  ever  be- 
tween the  parties  all  accounts  on  this  side  of  the  grave.  The 
instrument  signed  by  Ward  says,  'Hhis  day  had  a  final  settle- 
ment with  Peter  Jones,  of  all  and  every  transaction  of  every 
kind  and  description^  except  his  crops  of  cotton  made  in  the 
years  1809  and  10,  which  are  in  my  gin  house,  and  find  my* 
self  indebted  to  him  in  the  sum  of  $150."  Stronger  tind 
more  expressive  language  could  scarcely  be  employed.  It  is 
insisted  in  argument,  that  this  receipt  was  intended  to  em- 
brace only  the  individual  dealings  and  accounts  of  Peter  Jones 
and  Col.  Ward,  and  was  not  intended  to  extend  to  their 
transactions  as  the  representatives  of  Richard  Jones  deceased. 
If  this  be  so,  still  the  decree  below  is  correct.  If  Col; 
Ward  had  previously  paid  the  debt  of  Peter  Jones  to  the  leg- 
atees of  Richard  Jones,  it  was  then  a  debt  due  to  himself. 
if  he  had  not  paid  it  at  the  time,  there  is  no  evidence  that  he 
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Nashville,  jjas  paid  it  since,  and  if  it  be  a  subsisiinc  debt,  it  is  due  to 

December  1836.  '^  ,  °  ^ 

-  the  legatees  of  Richard  Jones ;  the  defendant  Ward,  after 
this  lapse  of  time,  is  not  liable  for  it,  unless  he  has  received 
it.  It  is  insisted  further,  that  although  the  receipt  upon  its 
face  raay  be  comprehensive  enough  to  embrace  the  matter  of 
this  exception,  yet  the  receipt  may  be  explained  by  parol 
evidence,  and  the  testimony  plainly  shows  the  amount  here 
contended  for  was  not  included.  It  is  perhaps  unnecessary 
to  go  into  the  doctrine,  as  to  the  admissibility  of  parol  testi- 
mony to  explain  written  instruments.  The  cases  upon  the 
subject  are  very  numerous,  and  not  in  entire  accordance  with 
each  other.  Yet  the  current  of  modern  decisions  isj  that  a 
receipt,  whether  under  seal  or  not,  may  be  explained  by  pa- 
trol testimony;  receipts  are  regarded  as  an  exception  to  the 
general  rule,  and  testimony  to  explain  them  is  admitted  with- 
out hesitation,  whenever  they  come  in  question.  Tobey  vsi 
Barber^  5  John.:  12  John.  531:  Bowenvs.  Bell^  20  John. 
9  Cow.  270:  17  Mass.  257:  1  Peters  C.  C.  182:  3  H.  & 
McHenry,  433:  1  J.  J.  Marshall,  387:  7  Monroe,  293: 
7  Dow.  &  Ryland,  141:  3  Bar.  &  Adolphus,  833.  But  it 
is  required,  that  the  proof  thus  introduced  to  explain  a  re- 
ceipt should  be  clear,  strong  and  irrefragible,  6  Yes.  322, 
&c.  The  evidence  relied  on  in  this  case,  is  the  answer  of 
the  defendant.  In  considering  the  answer,  we  shall  allow  it 
the  same  weight  which  would  be  given  to  the  testimony  of 
any  third  person  entirely  disinterested  and  entirely  worthy  of 
credit.  The  character  of  Col.  Ward  for  veracity  and  virtue, 
stands  in  no  need  of  support  from  us,  and  his  conduct  in  relation 
to  this  estate  has  been  that  of  an  honost  and  conscientious  man. 
His  testimony  is  relied  on  to  limit  and  restrict  the  effect  of 
an  instrument  couched  in  the  broadest  and  most  comprehen- 
sive terms,  and  made  under  very  peculiar  circumstances. 
The  parties  had  been  intimate  and  confidential  friends,  they 
had  numerous  transactions  running  through  several  years. 
One  was  sinking  gradually,  yet  certainly  to  the  grave  when 
the  settlement  was  made;  its  object  seems  to  have  been  to 
close  their  worldly  concerns,  and  to  preclude  any  future  or 
farther  investigation.  After  this  adjustment,  Mr.  Jones  made 
his  will,  appointed  Col.  Ward  his  executor,    confided  very 
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unusual  and  extensive  powers  to  bim,  but  no  wbere  lets  fall  Nashville. 

an  expression  indicating  a  belief  that  the  defendant  had  any 

claim  against  him.     He  died   under  the  conviction,  that  his         t 
accounts  with  Col.  Ward  were  closed.     But  it  is  now  said, 
this  settlement  was  not  general,  but  partial,  that  it  did  not 
embrace  every  ti'ansaction,  but  only  some  particulars,  that  it 
was  not  final,  but  liable  to  be  ripped  up  and  reinvestigated. 

The  cases  require  that  a  settlement  thus  solemnly  made 
should  be  abridged  in  its  effect  and  operation  only  by  the 
clearest,  the  strongest,  and  most  undoubted  testimony.  Is  the 
testimony  in  this  case  of  that  character.^  The  defendant  in 
regard  to  another  occurrence,  which  is  charged  to  have  trans- 
pired about  the  same  time,  says  in  his  answer,  ^^it  has  been 
a  long  time  since;  and  respondent  with  sorrow  admits  he  has  a 
♦  bad  memory,  and  if  the  fact  ever  existed,  he  has  not  at  thb 
lime  any  recollection  of  it."  The  receipt  bears  date  more 
than  twenty  years  before  the  answer  was  filed.  Not  a  single 
reason  is  assigned  why  this  demand  was  not  included  in  the 
general  settlement.  The  same  necessity  existed  for  settling 
tills,  which  existed  in  regard  to  the  other  items;  it  was  pos- 
sibly the  most  important  in  amount  among  them  and  its  omis- 
sion cannot  be  accounted  for.  With  all  these  circumstances 
10  support  of  the  receipt,  we  must  regard  it  as  final  and  con- 
clusive between  the  parties  at  its  date.  We  come  to  this 
conclusion  without  any  doubt  as  to  the  defendant's  belief  of 
the  trutii  and  correctness  of  what  he  states,  yet  the  lapse  of 
time,  the  decay  of  his  memory,  and  the  danger  of  opening 
settled  accounts,  without  the  most  full  and  convincing  proof 
induce  us  to  let  the  matter  rest  as  the  parties  themselves 
placed  it,  more  than  a  quarter  of  a  century  ago. 

We  pass  next  to  the  exception  of  the  complainants,  as  to 
the  amount  paid  to  Henry  T.  Jones,  by  the  executor,  and 
allowed  to  him  in  the  decree.  We  think  this  exception  is  not 
well  taken.  The  construction  of  the  will  as  to  the  bequest 
to  Henry  T.  Jones  is  not  free  from  doubt;  the  instructions 
given  by  the  legatees,  then  of  full  age,  to  the  defendent  Ward 
are  not  perspicuous;  the  compromise  as  understood  and 
acted  upon  by  the  executor  was  advantageous  to  the  children 
of  Peter  Jones,  and  the  payment  was  made  in  entire  good 


Waul 


J68  DECISIONS    IN    THE    SUPREME    COUJtT 

Nashville,  faith.     A  contingent  ceneral  lecacy  will  not  bear  interest  un- 

Dcccniber,  1836.    ...  .  ^         ^    .  ,    ,    ,    ?     -^ 

til  (he  contingency  on  which  it  is  to  rest  occurs,  yet  a  speci- 

V  fie  legacy  is  considered  as  severed  from  the  bulk  of  the  tes- 

tator's property  by  the  will,  and  interest  is  computed  from  the 
testator's  death,  although  the  time  of  enjoyment  be  postpon- 
ed. 2  Rop.  Leg.  188,  24.  The  hire  of  the  negroes  spe- 
cifically bequeathed,  properly  belonged  to  H.  T.  Jones,  and 
as  be  gave  them  up  by  the  compromise,  the  other  legatees 
are  benefitted  to  that  extent.  The  hire  exceeds  the  interest 
of  the  general  legacy,  and  we  shall  permit  the  credit  allowed 
the  executor  to  stand  unaltered. 

We  proceed  next  to   an    examination  of  the   exceptions 
as    to   the   rents.     The   account  for    rents    commences   ia 
1818.     William   Hart   married   Catharine,  the    daughter  of 
Peter  Jones,  in  1816,  and  Alex.   Jones   became  of  age  in 
1817.     It  is  sought  in  this  case  to  charge  the  defendant  with 
the  rents  for  the  reason,  that  he  is  the  testamentary  guardian 
of  the  children  of  Peter  Jones,  and  to  charge  him  not  only 
with  the  rents  actually  received,  but  with  the  estimated  value 
of  the  land  when  it  was  not  rented  out      Guardianship  regu- 
larly ceases  when  the  ward  attains  full  age,  or  marries,  if  a 
female.     The  defendant  therefore  cannot  be  regarded  as  the 
guardian  of  these  two  persons,  after  the  marriage  of  the  one, 
and   the  majority  of  the  other.     He  was  not  bound  to  rent 
out  and  to  manage  their  portion  of  the  land.     He  is  charge- 
able to  them  for  any  rents  he  may  have  received,  but  is  not 
chargeable  for  any  estimated  rents  after  the  periods  above 
named.     Bradley  purchased  the  interest  of  Alex.   Jones  in 
1822,  in  his  part  of  the  land.     Alex.   Jones  died  in  1823, 
leaving  an  infant  son.     No  administration  has  been  taken  on 
his  estate.     Bradley  would  be  entitled  to  any  rents   accruing 
since  his  purchase;  any  which  Col.  Ward  previously  receiv- 
ed belonging  to  Alex.  Jones,  may  be  paid  to  his  infant  son 
Algernon  S.  Jones,  after  deducting  a  note  for  $146,  with 
interest  due  from  Alex.   Jones  to  the   defendant.     Amelia 
married  in   1828,  and  James   C.   Jones  became  of  age  in 
1830,  the  same  principle  will  govern  in  regard  to  their  claims 
for  rent,  which  was  laid  down  in  reference  to  the  other  two 
legatees.     Until  the  division  of  the  land  took  place  in  1823, 
the  defendant  will  be  charged  with'rent  annuaJiv  from  1817. 


Wftr4 


5F    Td£    StAtR    OF    TEIfNESSEC^  169 

OD  hair  the  quantity  of  cleared  lands,  exclusive  of  the  widow's  Nashvillij, 

^  ■'  ^  '  .  Decambttr  1836. 

dower,  for  Jas.  C.  Jones  and  Amelia.     From  that  time  he 

Will  be  charged  with  the  rent  of  the  cleared  land  allot-  __v 
ed  to  each.  The  sixteen  acres  proved  to  be  worthless  will 
not  be  included  in  the  account.  When  the  land  was  rented 
out)  he  will  be  charged  with  the  amount  received,  when  not 
rented,  wit!)  its  estimated  value,  as  it  might  have  been  rented 
by  him.  We  see  no  good  reason.to  depart  from  the  estimate 
fixed  upon  it  in  the  account.  When  the  defendant  cultivated 
the  land,  it  should  be  considered  as  rented  by  him.  He 
should  be  allowed  a  credit  of  $36  75  cents  for  repairs  to  the 
plantation  in  1820.  The  exception  to  the  amount  allowed 
for  bailing  cotton  should  be  sustained.  The  defendant  should 
have  credit  for  the  value  of  the  linen  and  rope  furnished  for 
bagging,  in  addition  to  the  allowance  for  pressing  the  cotton. 
From  this  allowance  the  weight  of  the  rope  and  bale  should 
foe  deducted  at  the  price  for  which  the  cotton  sold.  The 
exception,  as  to  the  horses,  is  also  sustained;  the  proof  shows 
them  to  have  been  worth  $80  each,  and  they  should  be  cre- 
dited at  that  price.  The  exception  is  also  sustained  to  the 
striking  off  the  interest  from  the  account  paid  to  Thomas 
Watson.  The  executor  is  held  to  account  for  interest  on  all 
sums  received  by  him,  and  he  should  be  allowed  it  on  all 
isums  paid  out.  The  exceptions  of  the  complainants,  as  to 
the  allowance  of  the  physicians  bill  for  attendance  on  Clai- 
borne, and  the  allowance  to  the  defendant  for  attention  to 
Dinah  and  Dick,  and  for  the  omission  to  charge  hire  for 
Claibore,  in  1 825,  are  all  overruled.  The  hire  of  Peter 
and  Washington,  to  which  exceptions  have  been  filed  on  both 
sides,  will  be  permitted  to  remain  unchanged.  The  excep- 
tion of  the  defendant  to  the  rejection  of  William  Hart's  note 
to  him,  ofiered  as  a  credit  to  the  executor  in  the  account  of 
Hjrt  against  him,  is  sustained.  He  is  entitled  to  the  credit. 
By  consent  of  the  counsel  in  argument,  the  excpption^  as  to 
the  note  of  Watkins,  is  sustained,  and  a  credit  for  its  amount 
allowed  to  the  executor  in  the  general  account.  A  credit  of 
$60  should  also  be  allowed  him  for  his  expenses  in  keeping 
Sylvia  and  her  childreji,  during  the  years    1825,  6,  and  7, 

being  $20  a  year. 

vol.  10.  22 
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2e^i^blM836*      '^^^  ^^^y  remaining  question  relates  to  the  mode  of  com* 

' — ^^^ —  puting  interest  on  the  account.     In  England,  in  early  times, 

„/,        the  claim  to  interest  met  with  but  little  countenance  in  the 

Word 

ct)uris,  but  it  has  been  growing  gradually  into  favor.  The 
first  cases  on  the  subject  laid  down  the  rule,  that  an  executor 
letit  out  money  at  his  peril;  be  was  liable  if  it  was  lost,  and  wa9 
entitled  to  retain  the  profit  as  a  kind  of  premium  for  the  risk. 
Thtfl  rule  was  adhered  to  with  some  fluctuation  till  the  time 
of  Lord  Thurlow,  when  the  present  rule  was  established* 
In  cases  of  negligence  in  executors,  ^our  per  cent,  only  is 
charged;  where  misfeasance  mingles  in  the  transaction,  the 
rate  is  raised  to  five  per  cent.  Trustees  of  every  kind  afe 
utiiformty  treated  with  great  indulgence.  Ii  is  said  in  a  work 
Cff  reputation,  published  mily  a  dozen  years  ago,  that  in  the 
whole  range  of  English  decisions  upon  the  various  duties  of 
executors,  there  is  but  a  solitary  cnse  giving  compound  iti^* 
terest.  Hoffman's  Ch.  Prac.  104.  The  courts  in  the 
United  States  have  gone  further,  and  have  occasionally  giveo 
it,  yet  it  is  usually  done  under  peculiar  circumstances. 

In  this  case  the  defendant  is  chargeable,  not  only  as  exec* 
titer,  but  as  guardian.  The  will  confers  powers  upon  him, 
which  be  could  only  exercise  in  the  character  of  guardian. 
Independently  of  any  statutory  provisions,  we  might  not  be 
inclined  to  charge  him  with  more  than  simple  interest,  but 
dur  statute  requires  guardians  to  account  annually  for  interest 
on  all  stHBs  in  their  hands.  This  is  equivalent  to  compound- 
ing it,  and  we  are  not  at  liberty  to  depart  from  the  statute. 
The  mode  of  computing  interest  is  correctly  laid  down  ia 
Jackson  vs.  The  State  of  ConnecticxUy  1  Job.  Ch.  Rep.  17. 
The  payment  is  first  to  be  applied  in  discharge  of  the  inter- 
est due,  and  the  balance  in  discharge  of  the  principal,  or 
what  amounts  to  the  same  thing,  where  the  payment  is  equal 
to  the  interest  or  exceeds  it,  the  interest  is  calculate^  on  tb6 
prmcipal  sum  up  to  the  time  of  payment,  the  payment  is  then 
^deducted  from  the  amount,  and  the  balance  stands  as  prin- 
t^ipal. 

The  directions  then  which  will  be  given  in  regard  to  the 
eomputatioR  of  interest  are,  that  the  account  of  the  esecv- 
tor  with  the  estate  will  be  balanced  at  the  end  of  two  yearft 
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from  ihe  time  he  became  executor.   Upon  the  sum  then  found  Jf^^^J^H^^Jfj 

-    '.  ,    .  ,  December,  1836. 

to  be  in  his  hands  he  will  be  charged  with  iniereat  till  ihe  end ; - 

oi  the  year,  the  amount  of  his  disbursements  subsequent  to  ^^^ 
the  striking  of  the  balance,  will  be  deducted  from  this  sum 
of  principal  and  interest,  and  the  baknce  will  stand  as  the 
sum  OB  which  interest  is  to  be  calculated  for  the  succeeding 
year.  This  principle  will  be  pursued  throua;hout  the  time  he 
acted  as  guardian.  Annual  rests  will  be  made,  and  the  balance 
in  hand,  after  deducting  the  disbursements  of  the  defendant 
at  the  close  of  each  year,  will  form  the  sum  on  which  inter* 
est  is  to  be  calculated  for  the  succeeding  year.  This  method 
ivill  be  followed  as  long  as  the  defendant  acted  as  the  guar- 
dian of  the  legatees. 

From  the  time  he  ceased  to  be  guardian,  either  by  the 
marriage  or  the  majority  of  the  legatee,  he  will  be  only 
charged  with  simple  interest.  The  sum  paid  for  Alexander 
Jones,  mentioned  in  a  former  part  of  this  opinion,  will  ba 
excluded  from  tliat  part  of  the  account  in  which  the  defend- 
ant  is  charged  with  compound  interest.  It  will  stand  alone 
at  simple  interest  through  the  whole  period. 

The  decree  below  will  be  modified  and  reversed,  so  far 

as  it  conflicts  with  this  opinion;  in  all  other  respects  it  will 

be  affirmed.     The  chancellor  directed  that  each  party  should 

pay  his  own  costs.     We  think  this  was  right,  and  we  direct 

that  each  party  pay  his  own  costs  in  this  court  and  the  court 

below. 

Decree  reversed* 
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Nashville  I 

December,  1836. 

Jackson 
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Jackson  v9.  Tierkan  et  aL 

Undor  the  net  of  1707,  e  22t  $  It  where  process  is  served  on  one  material  dffend. 
mntt  the  court  obtains  jurisdiction  over  all  otlters,  no  ninttcr  wl.cre  resldPRt,  and  may 
proceed  to  decree  th«»  matter  in  dispute,  although  the  rl^Uis  or  t:;o  non  resident  defend- 
ants are  wholly  dUtlnetfrom  the  parties  before  the  court. 

To  constitute  n**material  defendaiUt^  within  tlie  meaning  of  thoa^o^'C  rule,  the 
party  on  whom  the  process  hos  been  served,  mu§t  Imve  an  iriterejt  in  the  matter  In  con- 
troversy,  or  a  right  w!>lcli  1j  to  be  alTccted  by  ihe  decree. 

Wliere  a  person  had  transferred  all  his  in'ercst  in  tl:e  suVjoct  matter  of  the  suit,  or 
it  had  been  attached  attlie  suit  of  a  creditor  and  sold,  and  no  drcrec  Is  pntigl.t  against 
l:im,  he  is  not  such  a  ''material  defendant*^  as  will  give  the  court  Jurlidiclion  to  decree 
against  others,  who  are  non-residents,  and  on  whom  process  hcs  no",  been  executed. 

To  give  Jurisdiction  to  the  chancery  court,  npainst  non-residents,  by  virtue  of  tbe 
provisions  of  tbe  act  of  1787,  e  22,  the  wl:o!e  transaction,  or  cdum  of  action,  must 
have  fircrnod  in  Tennessee. 

An  alignment  of  part  of  thcproccc!?  of  tolmcco,  wl-.lr/j  'end  I  ;.-cn  shipped  fo  BaTti- 
more,  was  mad4  In  Tennessee  to  A;  one  of  the  partners  to  \y]:om  the  tobacco  was  ship- 
pod,  was  notified  of  the  fact  in  Tennesscr,  notwithstanding  wliich,  the  firm  cf  wiiich 
I.a  was  a  member,  attached  the  tobacco  in  Balilmore,  sold  it  ti;ere,  and  applied  the  pro* 
eeeds  to  their  own  use:  (t  was  he'd,  tliat  the  '^transaction*'  or  cause  of  nciion  accrued 
in  Maryland,  and  that  tlie  court  of  chancery  had  no  Jurisdiction  untler  the  act  of  1787, 
to  make  a  decree  in  favor  of  A,  without  service  of  proccjis  u:;on  the  defendant. 

The  facts  of  the  case  are  stated  in  the   opinion  of  the 
court. 

T.  Washington  and  Geo.  S,  Yergtr^  for  complainant. 


W.  E.  Anderson^  for  defendant. 

TuRLET,  J.,  delivered  the  opinion  of  the  court. 

On  the  21st  day  of  May,  1819,  Thomas  H.  Fletcher,  a 
citizen  of  Davidson  county,  State  of  Tennessee,  drew  a  bill 
of  exchange  in  favor  of  James  Jackson,  the  complainant,  on 
the  house  of  Luke  Tiernan  &  Sons,  of  Baltimore,  in  the 
State  of  Mar}'land,  for  the  sum  of  $2,400,  payable  sixty 
days  after  sight.  Previous  to  the  dravving  of  this  bill  of  ex- 
change, Thomas  H.  Fletcher  had  shipped  to  Luke  Tiernan 
&  Sons  sixty  one  hogsheads  of  tobacco  from  the  port  of 
New  Orleans,  out  of  the  proceeds  of  which  complainant  was 
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informed  ihe  bill  would  be  paid;  and  in  order  to  avoid  M^^^^'^^^^^* 

dan&'er  of  Joss  from  ihe  non-payment  of  said  bill,  Fletcher, —- 

the  day  after  the  bill  was  drawn,  transferred  upon  the  invoice  v 

of  said  shipment  of  tobacco  to  the  complainant,  an  interest 
in  so  much  of  the  proceeds  as  would  be  sufficient  to  secure 
him  from  loss.  Shortly  after  the  bill  of  exchange  was  drawn, 
complainant  met  with  Charles  Tiernan,  one  of  the  firm  of 
Luke  Tiernan  &  Sons,  in  Nashville,  and  informed  him,  that 
the  bill  had  been  dra\w),  and  the  assignment  of  an  interest 
in  the  tobacco  made  on  the  invoice  to  secure  its  payment, 
and  inquired  of  him  if  there  was  any  danger  of  the  tobacco 
being  attached  in  Baltimore  by  Fletcher's  creditors,  and  was 
told  that  there  was  not,  and  that  the  bill  would  be  accepted 
and  paid  out  of  the  proceeds  of  the  consignmciit.  Pluvious 
to  this  transaction  Fletcher  had  been  indebted  to  Luke  Tier- 
nan &  Sons,  but  the  debt  had  been  arranged  and  paid  by  a 
transfer  of  a  note  on  other  persons.  After  the  conversation 
with  Charles  Tiernan,  however,  this  arrangement  was  chang- 
ed, the  notes  transferred  were  redelivered  to  Fleiciier,  and 
the  debt  due  by  him  to  Tiernan  &  Sons  restored  to  its  ori- 
ginal footing,  for  the  payment  of  which  the  tobacco  was  on 
its  arrival  in  Baltimore  attached  and  sold.  Tiernan  &  Sons 
refused  to  accept  the  bill  of  exchange,  and  it  was  protested 
for  non-payment,  and  this  bill  is  filed  to  subject  the  proceeds 
of  the  tobacco  in  their  hands  to  its  satisfaction. 

A  copy  of  the  bill  and  a  subpoena  were  served  on  Thomas 
H.  Fletcher,  but  returned  non  est  invenluSy  as  to  Luke 
Tiernan  &  Sons.  Fletcher  answers  and  admits  the  facts  as 
charged.  Tiernan  &^Sons  filed  a  plea  in  abatement,  the  sub- 
stance of  which  is,  that  they  are  the  only  material  parties  to 
the  suit,  that  they  arc  non-residents  and  have  not  been  served 
with  process.  And  the  question  now  is,  has  this  court  juris- 
diction of  this  cause?  It  is  contended  that  it  has,  because, 
1st.  Thomas  H.  Fletcher,  who  has  been  served  with  pro- 
cess is  a  material  party  to  the  suit,  which  gives  the  court  ju- 
risdiction of  all  other  persons  who  are  necessarily  connected 
therewith,  no  matter  where  domiciled;  and  2d,  because  the 
transaction  on  which  the  bill  is  filed,  took  place  within  the 
limits  of  the  State  of  Tennessee,  which  by  the  provisions  of 
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Nashville,  the  act  of  1787,  c  22,  §  1,  and  the  act  of  1801,  c  6,  6  4 

December  lir36.  ,  ..... 

^and  14,  gives  the  court  jurisdiciion  in  express  terms.     We 

Jackson  ,  .  ...  .  . 

V  \vill  examine  these  propositions  in  the  order  in   which  they 

Tiarnan 

arise. 

It  is  a  well  settled  principle  of  chancery  practice,  that  all 
persons   materially  interested   in   the  subject  of  controversy, 
ought  generally  to  be  made  parties  to  the  suit,  either  plaintifis 
or  defendants,  however  numerous  they  may  be,  so   that  the 
court  may  be  enabled  to  do  complete  justice  by  settling  the 
rights  of  all  persons  interested.     This  general  rule,  however, 
admits  of  many  qualifications,  one  of  which  is,  where  a  per- 
son who  ought  to  be  a  party  is  out  of  the  jurisdiction  of  the 
court,  which  fact  being  stated  in  the  bill,  and  admitted  by 
the  defendants,  or  proved  at  the  hearing,  is  in  most  cases  a 
sufficient  reason  fcr  not  bringing  him  before  the  court,  and 
the  court  will  proceed  without  him  against  the  other  parties, 
as  far  as  circumstances  will  permit;  but  if  the  absent  party  is 
to  be  active  in  the  performance  of  the  same,  or  if  he  have 
risjhts  distinct  from  those  of  the  other  parties,  and  a  decree  is 
sought  against  him,  the  court  cannot  proceed  to  a  determina- 
tion  against  him,  as  where  a  conveyance  by  him  is  necessary, 
or  whore  a  mortgage  is  to  be  foreclosed  against   the  original 
mortgagor  or  his  representatives  or  assignees.     Mit.  Plead- 
ings, 25,  133,  and  134.     Hence  it  has  been  well  observed, 
there  frequently  arises  an  absolute  defect  of  justice,  which  re- 
quired the  interposition  of  legislative  enactment.     By  the 
principle  as  above  stated,  this  court  could  not  proceed  to  a 
determination  against  Luke  Tieman  &  Sons,  though  Thomas 
H.  Fletcher  were  a  party  materially  interested  in  the  subject 
of  the  controversy,  as  their  rights  are  wholly  distinct  from 
his,  and  the  decree  to  be  made  effectual  would  have  to  be 
pursued  against  them.     But  this  defect  in  chancery  practice 
has  been   remedied  by  our  act  of  1767,  e  22,  §  1,  wbioli 
provides,  that  where   any  defendant  or  defendants  against 
whom  a  subpena  shall  issue,  are  non-residents,  and  shall  lail 
to  enter  an  appearance,  the  court  may,  upon   affidavit  of 
the  fact,  make  an  order  for  such  defendants  to  appear  by  a 
certain  time  therein  named,  which  order  shall  within  sixty  dayn 
after  it  is  made,  be  published  in  some  Gazette  within  the 
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State*  for  such  length  of  lime  as   the  court  may  direct;  and  Nashville, 

^  -  ,  December  183t> 

if  the   time   specified   for  the   appearance  be  permitted   to -. 

elapse,  the  bill  may,  as  to  them,  be  taken  pro  confesso^  and  ^  v 
a  decree  made  thereon  as  though  they  were  present.  Under 
this  statute  it  has  ulways  been  held,  that  where  process  can 
be  served  on  one  material  party,  the  court  can  obtain  juris- 
diction of  all  others,  no  matter  were  resident,  and  may  pro- 
ceed to  decree  the  things  in  dispute,  although  the  rights  of 
the  non-resident  defendants  may  be  wholly  distinct  from  those 
before  the  court.  What  constitutes  a  material  defendant? 
An  interest  in  the  matter  of  controversy,  a  right  which  is  to 
be  effected  by  the  decree.  If  one  l)ave  no  interest  in  the 
controversy,  can  be  neither  gainer  or  loser  by  its  result,  and 
no  decree  can  be  rendered  either  for  or  against  him,  he  need 
sot  be  made  a  party  to  the  b:ll.  In  the  case  now  under  con- 
sideration, the  bill  is  filed  by  the  complainants,  to  subject  a 
fund  in  the  bands  of  Luke  Tiernan  &  Sons,  on  which  he 
alledges  he  has  an  equitable  lien.  What  interest  has  Fletcher 
in  this  fund — and  how  are  his  rights  to  be  efl^eted  by  any  de- 
cree which  may  be  given  in  the  case?  At  the  time  the  lien 
was  given,  he  was  the  legal  owner  of  the  property  out  of 
which  the  fund  was  created,  and  had  he  so  continued  he  would 
have  beea  a  necessary  party  to  the  suit,  as  the  possession  of 
the  consignees  would  hdve  been  his;  but  he  does  not  so  con- 
tinue, for  the  property  has  been  attached  and  sold  by  his  cre- 
ditors, and  the  proceeds  thereof  applied  to  the  payment  of 
his  debts.  By  this  proceeding  his  right  to  the  property  or 
fund  arising  out  of  it,  is  as  completely  gone  as  if  it  had  Dever 
existed.  Could  he  have  maintained  an  action  for  the  tobacco 
against  the  purchaser,  under  the  execution?  Certainly  not: 
he  would  have  been  met  by  the  answer,  your  right  has  been 
transferred  to  me  by  law.  Could  he  have  maintained  an  ac- 
tion for  the  money  realised  by  the  sale  of  the  tobacco  against 
his  creditors  and  consignees,  L.  Tiernan  &  Sons?  Surely 
not.  He  would  have  been  met  by  the  answer,  your  money 
has  been  appropriated  by  law  to  the  satisfaction  of  my  de- 
mands against  you.  Then  he  has  no  interest  in  the  fund 
which  can  be  effected  by  a  decree,  and  be  can  have  no  in- 
terest in  having  the  money  taken  from  one  creditor  and  given 
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NA8HVX1.I.E,  to  another,  as  he  will  still  be  indebted  to  the  same  amounf, 

December  18jb.  ,  ... 

no  matter  la  which  of  the  contending  pnrties  it  may  be  de- 

V  creed.     It  is  equally  certain,  that  no  decree  can  be  rendered 

either  for  or  against  him  in  this  case.  For  though  the  com- 
plainant has  a  claim  against  him,  as  the  drawer  of  the  disho- 
nored bill  of  exchange,  yet  it  is  a  legal  demand,  and  cannot 
be  enforced  in  equity,  and  this  bill  is  filed  to  subject  the  fund, 
not  to  make  him  personally  respo.isible;  then  it  follows  clear- 
ly, that  he  is  not  a  material  party  to  this  suit,  and  that  bis 
having  been  made  so,  does  not  give  this  court  jurisdiction  of 
the  persons  of  Luke  Tiernan  &  Sons. 

If  Thomas  H.  Fletcher  be  not  a  material  party,  and  the 
court  through  him  cannot  obtain  jurisdiction  of  L.  Tiernan  &, 
8onS;  is  there  any  thing  else  in  the  Statutes  of  1787,  c22y 
§  1,  and  1801,  c  6,  §  4  and  14,  which  gives  to  this  court 
jurisdiction.  The  act  of  1787,  c  22,  was  obviously  passed 
to  remedy  the  rule  before  referred  to,  which  prevented  courts 
of  chancery  from  giving  decrees  in  the  cases  specified  where 
a  defendant  or  defendants  were  non-residents,  and  perhaps 
it  was  not  expected  by  its  framerj,  that  the  latitudinariau 
construction  now  contended  for,  would  ever  be  asked  of  the 
courts;  to  wit,  that  a  court  of  equity  might  lake  jurisdiction 
of  non-residents,  in  all  cases  where  the  ground  or  cause  of 
action  or  the  transaction  on  which  the  bill  may  be  filed  took 
place  within  the  limits  of  this  state,  even  though  there  might 
be  no  material  defendant  within  its  juiisdiction  upon  whom  to 
serve  process.  But  whether  this  be  the  true  construction  of 
iho  statute  or  not,  it  is  not  necessary  for  us  now  to  determine, 
as  we  are  satisfied  this  case  does  not  fall  within  its  provisions. 
A  very  ingenious  argument  is  made  upon  the  word  "transac- 
tion," as  contradistinguished  from  the  words,  "ground  or 
cause  of  action,"  but  we  think  wiih  more  ingenuiiy  than 
reason.  This  statute  increases  the  jurisdiciion  of  courts  of 
chancery  as  to  the  persons  of  non-residents,  to  a  considera- 
ble extent,  under  any  construction,  but  to  a  very  great  and 
what  may  be  a  dangerous  extent,  under  the  construction  con- 
tended for;  and  the  proviso  that  it  shall  not  extend  to  any 
cases  where  the  ground  or  cause  of  action,  or  the  transaction 
out  of  which  the  controversy  arises,  did  not  take  place  in  this 
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State,  is  a  wise  one,  and  must  be  enforced  according  to  its  Nashville, 
spnit  and  meaning.  — 

It  is  admitted,  that  the  ground   or  cause  of  action  against  v 

L.  Tiernan  and  Sons  did  not  take  place  in  lliis  state,  but  it  is 
said,  that  the  transaction  on  which  the  bill  is  brought  did, 
and  an  attempt  Is  made  to  show  that  the  drawing  the  bill  of 
exchange,  the  cssignment  of  an  interest  in  the  bill  of  lading, 
and  the  information  thereof,  which  was  communicated  to 
Charles  Tiernan  in  this  Slate,  constitutes  the  transaction. 
Th's  is  cleaily  fallacious.  They  form  a  part  of  the  transac- 
tion, but  by  no  means  the  whole;  if  they  did,  no  recovery 
could  ever  be  had  against  L.  Tiernan  &  Sons.  The  draw- 
ing the  bill  was  necessary  to  the  creation  of  the  debt;  the 
assignment  of  the  invoice,  to  the  creation  of  ihe  lien,  and  the 
notice  thereof,  to  effect  the  conscience  of  the  consignees, 
and  to  make  them  trustees  for  the  complainant;  but  it  w?s  the 
reception  of  the  tobacco,  the  sale  and  receipt  of  the  money 
that  fixed  their  liability,  an:i  that  took  place  in  the  Slate  of 
Maryland.  The  transaction  then  did  not  take  place  in  Ten- 
nessee. Portions  of  it  did,  but  that  portion  of  it  which  is 
the  gist  of  this  proceeding,  without  which  L.  Tiernan  and 
Sons  could  never  he  made  responsible,  did  not. 

The  word  "transaction"  is  spoken  of  as  an  entire  thing, 
and  if  it  does  not  take  place  within  the  state,  the  statute  does 
not  apply.  It  is  manifest,  that  the  act  does  not  contemplate 
the  injustice  of  compelling  non-residents  to  I'ligate  their  rights 
in  the  courts  of  this  state  upon  contracts  or  liabilities  created 
abroad.  Yet  such  must  be  its  construction  if  we  entertain 
jurisdiction  of  this  bill.  Th2  act  of  1801,  c  6^  §  4,  which 
is  also  relied  on  for  sustaining  the  jurisdiction  of  the  court  in 
this  case,  provides  for  a  different  subject  altogether;  the  se- 
cond and  third  sections  specify  the  mode  by  which  property 
of  non-resident  debtors  may  be  reached  by  their  non-resident 
creditors,  and  give  a  bill  in  chancery  for  that  purpose  upon 
the  production  of  a  judgment  at  law  and  execution  thereon 
against  the  debtor,  and  the  fourth  section  directs  the  prac- 
tice to  be  pursued  in  cases  of  this  kind,  before  a  decree  shall 
be  given.  The  fourteenth  section  creates  no  new  powers; 
VOL.    10.  23 
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D^mbL'^iB^-  ^^  merely  reiterates  what  had  been  previously  provided  for,  to 

— — — wit,  that  in  all  cases,  except  debts  contracted  in  other  states, 

▼  and  which  had  been  provided  for  in  the  previous  section  of 
the  statute,  upon  a  return  of  non  est  inventus^  publication 
should  be  made  as  heretofore,  that  is,  as  had  been  provided 
for  by  the  act  of  1787,  c  22. 

There  being  nothing  then  by  which  the  court  has  obtained 
jurisdiction  of  the  persons  of  Luke  Tiernan  &  Sons,  the 
court  below  committed  no  error  in  abating  the  bill,  and  we 
aiErm  the  decree. 

Decree  a£rmed. 


I 
ii 
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KABHTILLE, 

Dereniher,  1836. 

Pearl,  et.  ah  vs.  Corporation  of  Nashville. — ; 

^  Pearl 

A  nnd  VV  contracted  with  the  defendanti  toinpply  the  town  of  Nnshville  with  water  Corperatlon  of 
fnem  tiseCumborland  river,  and  to  build  and  lieep  in  repair  *•  water  workt**  for  that  ^a•li▼Ule 
jnirpoBe.  Among  other  ctipiilations  contained  in  the  contract  was  the  following:  •«T)m 
-said  A  and  W  further  contract,  that  if  at  anytime  after  the  completion  of  said  worlta 
the  same  sbali  iget  out  of  repair  and  lo  remain  for  the  space  of  ninety  days,  so  that 
ihe  town  is  noteapplied  with  w^ter,  as  herein  ptovided,  then  the  mayor  and  aldermea 
ibr  the  time  being,  may  take  postsesslon  of  said  works  in  behalf  of  tie  corporation,  an4 
use  and  occupy  the  sumo  as  their  own,  and  sliall  only  in  such  cose,  be  liable  to  pay  tiM 
said  A  and  W  the  one  half  of  the  amount  by  them  expended  in  the  construction  there- 
of, over  and  above  the  five  thousand  dollars  advanced  as  before  stated."  The  hDUfle 
«ontaiain;  tlie  machinery  of  the  works  was  hurnt  down,  and  never  wns  rebuilt,  and  the 
works  rendered  useless.  The  machinery  was  left  upon  the  lot.  Tlie mayor  and  alder- 
men, af\er  the  eiplration  of  ninety  days  Uierpafli*r,  took  possession  of  the  lot  on  which 
Ihe  works  were  erected:  Held,  that  they  were  liable  to  pay  A  and  W  one  half  of  what 
they  had  expended  in  the  construction  of  th«  works  over  the  $5000  advanced  to  them, 
as  sllpuiated  in  the  covenant. 

Eqoity  only  has  Jurisdiction  of  nrnttersof  account,  where  there  aremntual  accounts, 
not  where  the  items  of  account  are  all  on  one  side. 

But  If  proof  of  the  items  of  an  account  can  only  be  had  from  the  defendant,  and  a 
discovery  tfsought  for  and  obtained,  in  such  case  equity  liaving  possession  of  the  causa 
for  that  purpose,  will  retain  it  and  give  full  relief. 

When  the  remedy  at  law  Is  Inadeqoate.  or  embarrassed,  and  i^n  relief  cannot  ba 
tiad^  equity  will  entertain  Jurisdiction  and  afford  relief. 

Where  A  and  R  contracted  with  C  to  build  water  works,  &e.,  and  failed  to  perform 
All  which  was  Incombent  upon  them  by  the  time  stipulated,  whtoh  contract  tliey  asrign- 
«d  ^  D,  and  a  sutscquent  contract  was  made  between  C  and  D,  adopting  In  part  the 
contract  with  A  and  B,  and  waiving  the  non-performance  by  A  and  B:  Held,  that 
equity  would  entertain  Jurisdiction  of  a  bill  by  P,  to  settle  the  rights  of  C  and  O,  under 
both  tlie  contracts,  the  remedy  of  D,  at  law,  If  auy,  being  embarrassed  and  inadequata 
toaflbrd  full  relief. 

In  ihe  early  part  of  the  year  1825,  Avery  and  Ward  en- 
tered into  a  covenant  with  the  corporate  authorities  of  the 
town  of  Nashville,  whereby  the  said  Avery  and  Ward  under- 
took to  complete  a  contract  which  one  Samuel  Stacker  had 
previousljf  made  wiih  the  corporation,  for  the  purpose  of  sup- 
plying said  town  with  water,  to  be  raised  from  Cumberland 
river  by  means  of  steam  machinery,  and  distributed  from  a 
reservoir  to  be  provided,  through  pipes  along  particular 
streets  mentioned  in  the  coniract,  at  the  different  intersec- 
tions of  which,  and  also  at  the  corners  of  the  public  square, 


\ 
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Nashville,  public  hydrants  were  to  be  erected.     The  said  contract  with 

Deceiuho,  183t).  •' 

j^^ Samuel  Stacker,  had  been  put  an  end  to  between  him  and  the 

V  corporation,  after  a  partial  execution  of  the  same,  or  some 

Corrioretlon  of  .       *     -  '  .11.1  -  1     r» 

Naaiivjiie  imperiect  attempt  at  execution  by  him  the  said  Samuel 
Stacker.  The  covenant  of  the  said  Avery  and  Ward  bound 
Ihem  to  complete  the  said  waterworks  on  or  before  the  1st 
of  January,  1827;  and  they  contracted  to  pay  (he  corpora- 
tion, by  way  of  damages,  one  hundred  dollars  per  month, 
for  the  lime  said  waterworks  might  be  incomplete,  or  left  un- 
finishnd,  after  the  said  1st  of  January,  1827.  The  corpora- 
tion was  to  furnish  a  piece  of  ground  adjacent  to  the  river 
for  the  erection  of  the  machinery  necessary  in  raising  ihe  wa- 
ter from  the  river;  and  which  they  did  furnish.  The  said 
Avery  and  Ward  were  to  have  the  use  of  said  ground  also 
for  the  erection  thereon  of  any  machinery  of  their  own, 
which  they  might  choose  to  put  in  operation.  The  said  Avery 
and  Ward  erected  on  said  ground  a  saw  mill,  and  so  attached  it 
to  the  machinery  of  the  water  works,  as  to  cause  it  to  be  pror 
polled  by  the  same  engine  which  raised  the  water  from  the 
river  for  the  use  of  the  town.  The  corporation,  by  the  terms 
of  said  covenant,  were  to  advance  to  said  Avery  and  Ward 
the  sum  of  five  thousand  dollars,  to  be  used  by  them  for  the 
space  of  ten  years,  without  interest;  and  at  the  end  of  the  ten 
years,  the  principal  of  the  said  five  thousand  dollars  was  to 
be  accounted  for  by  said  Avery  and  Ward  in  the  expendilures 
hiade  by  them  upon  said  enterprise,  and  whatever  excess  of 
expenditure  there  might  be  over  and  above  said  sum  of  five 
thousand  dollars,  the  corporation  was  to  pay  to  the  said  Avery 
and  Ward.  The  said  sum  of  five  thousand  dollars  was  to 
be  advanced  through  the  year  1S2G,  as  the  said  waterworks 
were  in  progress,  and  in  discharge  of  claims  against  the  said 
Avery  and  Ward  on  account  of  the  construction  of  them; 
and  it  was  so  advanced  as  admitted  by  the  bill.  The  said 
Avery  and  Ward  were  likewise  to  have  the  exclusive  privi- 
lege of  supplying  water  from  the  pipes,  which  were  only  to 
be  laid  in  the  streets,  to  individuals,  upon  their  private  ac- 
count, for  the  space  of  ten  years,  upon  such  terms  as  they, 
tl)e  $aid  Avery  and  Ward,  could  make  with  individu*  Is.    At 
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the  end  of  said  period  of  ten  years  from  the   complelion   of  ff^*«^''^,^J» 

the  water  works,  the  corporation  was  to  take  the  said  works pi;^,^" 

into  their  own  possession,  paying  to  the  said  Avery  and  Wi-rd  v 

such  sum  (if  any)  as  they  might  have  expended  in  their  con-  NR«t;viii« 
struction,  beyond  said  $5000,  up  to  the  period  of  the  com- 
pletion thereof,  undor  the  contract.  It  was  further  covenant- 
ed, "that  if  said  works  shouhJ  get  out  of  repair  at  any  time 
after  their  completion,  and  so  remain  for  the  space  of  ninety 
days,  so  that  the  town  was  not  supplied  with  water  as  herein 
provided,  then  the  mayor  and  aldermen  for  the  time  being, 
may  take  possession  of  said  works  in  behalf  of  the  corpora- 
tion, and  use  and  occupy  the  same  as  their  own,  and  shall 
only  in  such  case,  be  liable  to  pay  to  Avery  and  Ward  the 
one  half  of  the  amount  by  them  expended  in  the  construction 
thereof,  over  and  above  the  five  thousand  dollars  advanced  as 
above  stated." 

The  1st  of  January,  1827,  came  about,  and  the  said  wa- 
ter works  were  not  completed.  Avery  and  Ward  dissolved 
partnership;  and  in  September,  1627,  the  waterworks  not 
being  yet  completed,  the  corporation  and  Avery  alone  enter- 
ed into  another  covenant  supplemental  to  the  former,  whereby 
the  time  for  the  completion  of  said  water  works  was  ex- 
tended to  the  1st  of  January,  1828;  and  the  damages  which 
had  accrued  under  the  first  contract  in  consequence  of  the 
failure  to  complete  the  w^atei"  works  by  the  time  agreed  on, 
were  remitted.  The  second  contract  also  provides,  that  for 
the  purpose  of  enabling  Avery  to  proceed  in  the  completion 
of  the  water  works,  the  corporation  is  to  loan  him  a  thousand 
dollars  more,  for  the  space  of  one  year,  at  the  end  of  which 
time  it  was  to  be  refunded,  with  legal  interest.  And  in  order 
to  secure  the  repayment  of  said  sum  of  a  thousand  dollars  and 
interest,  the  covenant  declares,  that  the  corporation  is  to  be 
considered  as  having  a  lien  upon  all  the  machinery  and  furniture 
attached  to  the  water  works,  and  also  the  saw  mill.     The 

said  sum  of  $1000  was  to  be   paid  to   the  order  of  the  said 
Avery,  in  such  sums,  and  at  such  times,  as  the  said  Avery 

might  call  for. the  same,  in  which,  he  was  to  be  regulated  by 

his  progress  in  the  completion  of  the  water  works,  as  far  as 

practicable.    The  said  second  covenant  furthermore  provided, 
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NA8HviLi-«j  that  on  failure  of  the '  said  Avery   to  complete  said   water 

J— works  on  or  before  ibe  1st  day  of  January,  18:28,  in  manner 

V  as  bad  been  ai^reed  on   by  the  first  covenant:  be,  the  said 

Corporation  of  -ri-r-i  i- 

Nashville  Avcry,  wns  to  pay  to  tbe  corporation,  for  his  failure  therein, 
the  sum  of  five  dollars  for  each  day  thereafter,"  during  which 
the  said  works  might  remain  unfinished,  or  the  said  Avery 
might  fail  to  have  a  good  and  sufficient  supply  of  water  in  the 
reservoir,  for  the  use  of  the  town. 

The  bill  alleges,  that  after  the  water  works  were  com- 
pleted, on  the  1st  of  January,  1828,  the  said  Avery  pro- 
ceeded to  supply,  and  did  supply  the  said  town  of  Nashville, 
according  to  contract,  with  water,  without  intermission,  ex- 
cept for  the  necessary  repairs  of  machinery,  until  about  the 
9th  of  ?. larch,  1S30,  when  the  buildings  attached  to  the  said 
works,  and  the  saw  mill,  were  accidentally  destroyed  by  fire, 
and  the  machinery  of  the  establishment,  upon  which  the  sup- 
plies of  water  depended,  were  thereby  rendered  useless. 
That  to  re- construct  the  said  works  would  have  required  a 
large  sum  of  money,  which  the  said  Avery  was  too  poor  to 
raise,  and  the  corporation  would  not  advance  it.  That  there- 
fore the  said  works  have  never  been  rebuilt;  and  that  the  cor- 
poration has  taken  possession  of  its  ground  upon  which  the 
works  stood. 

The  bill  claims  of  the  corporation  the  sum  of  $1987  14 
cents,  as  the  balance  due  Avery  on  account  of  expenditures 
made  by  him  in  the  erection  of  the  works,  after  crediting  the 
corporation  with  said  sum  of  $5000  advanced  by  it,  and  with 
the  further  sum  of  $640,  advanced  under  the  second  cove- 
nant. The  complainant  annexes  to  his  bill  a  complete  state- 
ment of  the  account  under  the  two  contracts. 

It  was  alleged  in  the  bill  that  Avery  assigned  the  contracts 
to  complainants,  Dyer  Pearl  &  Co.  There  was  a  demurrer 
to  the  bill,  which  was  sustained  by  the  chancellor. 

J,  Campbell^  for  complainants. 

T.  fVashin:rton  ^  Geo,  S,  Yergevy  for  defendants. 
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Green  J.  delivered  the  opinion  of  ihe  court.  Nashvil^k, 

The  first  question  presented   for  discussion  is,  whether  in  v 

-  /.  !•        .1  1    •  -11  Ccruoratlon  of 

any  form  ol  proceeding  the  complainants  are  entitled  to  re-  Nai..vit]« 
cover.  It  is  contended  for  the  corporation  that  the  true  con- 
struction of  these  covenants  gives  to  Avery,  or  those  claim- 
ing under  him,  no  remedy  to  recover  any  part  of  the  cost 
of  erecting  the  water  works,  because  the  buildings  attached 
to  the  water  works  were  destroyed  by  fire  in  1830,  which 
was  a  contingency  not  in  the  minds  of  the  parties  when  the 
contract  was  made,  and  was  not  provided  for  in  the  cove- 
nant. The  words  of  this  part  of  the  covenant  are,  "And 
they  further  contript,  that  if  at  any  time  after  the  comple- 
tion of  said  works,  the  same  shall  get  out  of  repair,  and  so 
remain  for  the  space  of  ninety  days,  so  that  the'  town  is  not 
supplied  with  water,  as  herein  provided,  then  the  mayor  and 
aldermen,  for  the  time  being,  may  take  possession  of  said 
works  in  behalf  of  the  corporation,  and  use  and  occupy  the 
same  as  their  own,  and  shall  only  in  such  case  be  liable  to 
pay  to  Avery  and  Ward,  the  one  half  of  the  amount  by  them 
expended  in  the  construction  thereof,  over  and  above  (he 
five  thousand  dollars  advanced,  as  before  stated."  It  is  ar- 
gued that  the  water  works  were  destroyed  by  firof  and  that 
the  defendants  could  not  take  possession  of  them,  which  they 
must  have  done,  in  order  to  give  Avery  and  Ward  a  right  of 
action.  This  argument  is  wholly  gratuitous,  and  is  founded 
Qpon  the  supposition  of  facts  not  stated  in  the  bill.  Upon 
this  subject  the  bill  alleges,  that  about  the  9th  of  March, 
1830,  the  buildings  attached  to  the  said  works  and  the  said  saw 
mill  were  destroyed  accidentally  by  fire,  and  tire  machinery 
of  the  establishment,  upon  which  the  supplies  of  water  de- 
'pend<3d^  were  thereby  rendered  useless."  It  is  subsequently 
alleged,  that  the  mayor  and  aldermen  had  taken  possession 
of  the  lot  of  land  on  which  the  water  works  were  erected,  hav- 
ing dispossessed  the  tenants  in  possession,  by  action  of  eject- 
ment. The  statement  of  the  bill  is,  that  the  houses  and  saw 
mill  were  destroyed,  and  the  machinery  thereby  rendered 
useless.  This  machinery  was  not  destroyed,  but  remained 
upon  the  lot  unrepaired,  and  when  the    defendant   took  pos- 
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Dctei"lM83t»*  ^^^^'^"  ^^^  ^^^  ^^^'  possession  of  ihe  machinery  was  obtained 

PeaM ^"^  ^^  every  thing  else  appertaining    lo   the  water  works, 

V  which  was  not  destroyed.     It  would   be    too   absurd  for  the 

xa»hvi'ie  defendant  to  contend,  that  iiad  a  single  article  of  machinery, 
which  was  necessary  to  the  complete  operation  of  the  works, 
been  destroyed,  and  had  remained  unrepaired  for  ninety  days 
and  it  had  then  taken  possession,  as  it  has  done  in  this  case, 
it  would  not  have  been  a  possession  of  the  water  works, 
within  the  meaning  of  this  covenant.  But  it  would  be  ne- 
cessary so  to  contend,  in  order  lo  maintain  the  position  as- 
sumed. The  water  works  did  not  consist  only  of  the  house 
which  was  destioyed.  The  house,  the  engine,  and  the  ma- 
chinery for  working  it,  the  reservoir,  the^ipes,  the  hydrants 
were  but  parts  of  the  entire  thing,  denominated  water  works. 
If  one  hydrant  had  been  knocked  down  and  destroyed,  or  a 
pipe  for  conducting  the  water  had  been  removed,  ihe  water 
works  would  have  been  out  of  repair.  There  is  no  sem- 
blance of  propriety,  therefore,  in  contending  that  the  des- 
truction of  the  house  was  a  destruction  of  thci  water  works, 
and  that  consequently  the  defendant  did  not  take  possession 
of  them. 

The  water  works  were  finished  and  in  full  operation,  ac- 
cording to  the  terms  of  the  second  contract.  The  buildings 
attached  to  the  said  works  were  destroyed  by  fire,  and  the 
works  were  thereby  out  of  repair^  and  so  remained  for  more 
than  ninety  days,  and  the  mayor  and  aldermen  took  posses- 
sion of  the  works  in  behalf  of  the  corporation,  and  conse- 
quently became  liable  to  pay  the  half  of  the  amount  they  cost, 
over  and  above  the  five  thousand  dollars,  which  had  been 
advanced  by  it  to  Avery  and  Ward. 

The  statement  of  the  facts  of  the  case  in  connexion  with 
the  terms  of  the  contract,  would  seem  lo  present  a  case  too 
plain  for  debate;  nor  are  there  any  extrinsic  facts  which 
should  induce  a  construction  difTerent  from  that  which  the 
face  of  the  covenant  would  indicate. 

The  next  inquiry  is,  has  a  court  of  chancery  jurisdiction 
of  the  case?  The  first  ground  upon  which  its  jurisdiction  is 
sought  to  be  supported,  is  that  of  account.  It  is  true,  ac- 
count is  a  head  of  equity  jurisdiction,  but   it  is    so  only  in 
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cases  where  there  are  mutual  accounts,  and  not  where  the  Na9hvih*«, 

items  are  all    on  one  side.   1  Story's  Equity,  §  458,  459:  6  — *""  -"^ -' 

Ves.  687,  688.     Here  the  items  are  all  on  one  side,  and  ▼ 

consequently  the  jurisdiction  cannot  be  supported  on  that  "jj^htuie 
ground.  It  is  -true,  where  proof  of  the  items  is  to  be  had 
only  from  the  defendant,  and  a  discovery  is  sought  and  ob- 
tained, in  such  case,  equity  having  possession  of  the  cause 
for  that  purpose,  will  retain  it  and  give  full  relief.  1  Storey's 
£q.  458.  In  this  bill  there  is  no  discovery  asked  for,  and 
therefore  jurisdiction  cannot  attach  on  that  ground.  There 
are  however  cases,  where  the  remedy  being  embarrassed  at 
law,  and  full  relief  cannot  be  afforded  there,  equity  will  take 
jurisdiction.  1  Story's  Eq.  §  457.  But  so  far  as  the  ques- 
tion upon  the  subject  of  account  is  presented,  we  perceive 
no  other  difficulties  in  this  case  than  must  exist  in  every  case 
where  there  are  many  items  to  be  proved 

But  in  another  point  of  view,  we  think  there  would  be 
much  difficulty  and  embarrassment  in  prosecuting  this  claim 
at  law,  even  if  relief  could  at  all  be  administered  there.  In 
the  first  place,  as  Avery  and  Ward  did  not  finish  the  works 
by  the  time  stipulated  in  the  covenant,  they  could  not  main- 
tain an  action  on  that  cove  lant  alone,  because  they  could 
not  aver  a  performance  on  their  part,  nor  could  the  subse- 
quent contract  with  Avery,  by  which  the  non-performance 
of  the  first  was  waived,  be  relied  on  by  them  to  excuse  an 
averment  of  performance.  That  contract  was  not  made  for 
them,  nor  for  their  benefit.  It  was  made  with  xA  very  alone,  as 
an  individual,  and  for  his  individual  benefit.  An  action  upon 
the  first  covenant  could  not  be  sustained  by  Avery  alone, 
because  it  was  made  jointly  with  him  and  Ward.  He  could 
not  couple  the  agreement  which  was  made  with  him  alone  with 
the  first  covenant  and  sue  in  his  own  name;  for  although  Ward 
relinquished  his  interest  in  that  agreement  to  Avery,  that  only 
vested  in  him  an  equity  in  the  covenant,  and  not  a  legal  right 
to  sue  in  his  own  name.  •  A  suit  by  Avery  on  the  second 
covenant  would  be  unavailing,  because  it  contains  no  stipula- 
tion to  pay  the  monies  expended  in  the  works.  Upon  the 
whole,  whether  these  views  would  have  been  taken  and  en- 
forced, had  the  remedy  been  sought  in  a  court  of  law  or  not, 
VOL.  10.  24 
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Nashville,  gtill  it  caonot  but  be  perceived  that  much  difficulty  and  em- 

Dee«mber,  1836. ,  ij»  11  ri 

' barrassment  would  bare  attended  an  attempt  to  enforce  these 

▼  agreements  at  law;  and  that  the  remedy  would  not  only  have 

been  embarrassed,  but  inadequate;  and  this  of  itself  is  a 
ground  of  equity  jurisdiction.  Besides  this  view  of  the  case, 
it  is  clear,  that  if  suits  could  have  been  sustained  at  law, 
two  suits  would  have  been  necessary,  and  equity  interposes 
its  jurisdiction  to  prevent  a  multiplicity  of  suits.  1  Story's  Eq. 
§  438,  457.  Let  the  decree  of  the  chancellor  be  reversed, 
the  demurrer  of  the  defendant  overruled,  and  the  cause  will 
be  remanded  to  the  chancery  court  for  answer  and  further 
proceedings. 

Decree  reversed. 


High  and  Wife  v«.  Batte  and  Bradley. 

Tbe  vendor  of  land  Is  not  reqaired  to  obtain  a  Jndgment  at  law  for  unpaid  pvrebaa* 
Bonejr,  ag alnat  tbe  personal  repreaetatlTee  of  the  bargainee.    He  nay  file  a  bill  to  en- 
Ibrce  hit  lien  againat  the  land  in  the  hands  of  the  heirs  of  the  vendee»  or  in  the  hands  of 
lUrd  penons  who  parehased  with  notice  A-om  him. 

Where  a  vendor  files  a  bill  to  enforce  his  lien  for  the  unpaid  purchase  money  of  land* 
the  personal  repreaentatives  of  the  vendee  need  net  be  parties  to  the  suit,  unless  where 
the  vendee  has  re*soId  the  land  and  it  is  shown  there  is  a  balance  doe  from  the  purehat- 
ers  to  his  personal  representatives;  in  such  case  the  personal  representatives  of  the  first 
vendee  are  necessary  parties. 


The  facts  upon  which  the  judgment  of  the  court  is  predi- 
cated are  fully  stated  in  the  opinion. 

«d.  Wr^hiy  for  complainants. 

W.  JSt.  Cook  and  Combs,  for  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  alleges  that  the  wife  of  complainant,  High,  con* 
tracted  to  convey  and  did  convey  to  one  Harris,  a  tract  of 
land,  and  that  for  a  large  portion  of  the  consideration  he  exe« 
cuted.  to  her  bis  bill  single,  that  Harris  sold  and  conveyed  by 
deed  the  tract  of  land  in  several  portions  to  defendants,  who 
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at  the  time  of  the  purchase  well  knetv  that  the  consideration  naihtills, 
was  unpaid  by  Harris  to  comphinants,  that  complainants  are         ^  '^^ 
ignorant  of  the  terms  of  the   purchases   by  defendants,  and  ▼ 

whether  they  paid  Harris  the  consideration  or  not)  and  that  be- 
fore the  filing  of  the  bill,  Harris  departed  this  life  insolvent. 
The  bill  seeks  against  the  defendants,  a  satisfaction  of  com- 
plainant's lien,  as  vendor,  upon  the  tract  of  land  for  the  balance 
unpaid  of  the  consideration.  A  demurrer  to  the  bill  was  filed  by 
the  defendants  and  that  demurrer  sustained  by  the  chancellor 
and  the  bill  dismissed,  from  which  decree  the  complainants 
prosecute  their  appeal  to  this  court,  and  now  in  support  of  the 
demurrer  it  is  insisted,  1st.  that  before  the  complainants  can 
maintain  their  bill  against  the  defendants,  they  must  investi- 
gate their  debt  and  obtain  a  judgment  at  law  against  the  per- 
sonal representative  of  Harris,  and  2ud,  that  the  personal 
representative  of  Harris  should  have  been  a  party  defendant, 
or  the  bill  should  have  alleged  that  there  is  no  personal  repre- 
sentative. 

1st.  The  first  point  b  attempted  to  be  sustained  by  the 
case  of  Bakntine  vs.  Etrchevilkj  determined  by  this  court 
and  reported  in  6  Yer.  Rep.  That  case  is  no  authority  for 
such  a  position.  Nothing  can  well  be  more  distinct  than  the 
vendee's  specific  lien  upon  the  tract  of  land  conveyed  by  him 
and  the  lien  between  the  lafldk>rd  and  tenant  created  by  act  of 
assembly,  which  constitutes  the  ground  of  the  decision  referred 
to.  The  former  is  in  the  nature  of  a  mortgage,  it  attaches  it- 
self specifically  to  the  land,  whether  in  the  hands  of  the  first 
vendee  or  of  a  purchaser  from  him,  with  notice,  and  upon  prin- 
ciple there  is  no  more  reason  for  investigating  the  fact  or  ex- 
tent of  indebtedness  in  a  court  of  law  in  such  a  case,  than  with 
respect  to  a  mortgage.  In  either  case  the  fact  and  extent  of 
indebtedness  must  be  investigated,  and  it  is  competent  to  inves- 
tigate it  where  a  satisfaction  of  the  lien  is  sought  in  a  court  of 
chancery,  and  this  whether  the  mortgagor  or  his  heir  or  the 
vendee  or  purchaser  from  him  be  the  party  defendant.  In 
the  case  of  Sheraiz  vs.  JSTichodemus  Sen.  and  Jr,^  7  Ter. 
Rep.  1 ,  where  the  latter  had  a  deed  for  the  land  against 
which  the  lien  was  to  be  enforced,  the  complainant  brought 
not  judgments,  but  notes  with  him  into  the  court  of  chancery. 
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iTABHviLLE,  We  think,  therefore,  that  the  demurrer  cannot   be   sustained 

December,  1836. 

-7- Upon  this  ground. 

Ulgh&  Wife       ^      -      _,  ,  ,  ,  .    ,    .     .  , 

V  2d.   The  second  ground  upon  which  it  is  attempted  to  sus- 

tain the  demurrer,  is,  that  the  personal  representative  of  Har- 
ris ought  to  have  been  made  a  party  defendant.  We  are  of 
opinion,  that  if  the  bill  had  shown  that  there  was  a  balance  of 
the  consideration  in  the  purchase  of  the  defendants  from  Har- 
ris, still  due  to  the  personal  representative  of  Harris,  such 
representative  would  have  been  a  necessary  party,  as  interest- 
ed in  the  subject  of  the  controversy  and  in  the  proceeds  of  the 
sale  of  the  land,  if  a  sale  had  taken  place,  upon  the  same 
principle  that  it  is  necessary  to  make  a  second  mortgagee  a 
party  to  a  bill  for  foreclosure.  But  the  bill  alledges  that  com- 
plainants are  ignorant  whether  a  balance  of  the  purchase  mo- 
ney is  due  from  the  defendants  to  Harris.  The  bill  then  does 
not  show  any  interest  in  the  land,  the  subject  of  controversy 
in  the  representatives  of  Harris,  and  if  it  exist  it  must  be  shown 
aliunde^  in  the  answer  of  the  defendants  or  in  the  proof.  But 
,  it  is  said  to  be  necessary  to  make  the  personal  representative 
of  Harris  a  party,  because  he  is  the  debtor  of  the  complain- 
ants, and  with  him  should  be  investigated  the  question  of  in- 
debtedness. In  a  case  mentioned  in  1  P.  Wm's.  note, 
where  a  bill  was  brought  by  a  mortgagee  against  the  heir  of  a 
mortgagor,  it  was  objected  that  the  executor  of  the  mortgagee 
ought  to  be  made  a  party  because  it  did  not  appear  but  that 
he  might  have  paid  the  debt.  But  it  was  ruled  that  there 
was  no  necessity  to  make  the  executor  a  party,  and  it  was 
said  the  plaintiff  was  no  ways  bound  to  intermeddle  with  the 
personal  estate  or  run  into  an  account  thereof,  and  that  if  the 
heir  would  have  the  benefit  of  ^py  payment  made  by  the  mort- 
gagor or  his  executor,  he  must  prove  it.  Buncombe  vs.  Horse- 
ly^  and  sec  also  Fell  vs.  Brown^  2  Brown's  Ch.  Rep.  S79. 
The  case  in  P.  Wm's.  shows  that  in  this  case,  if  Harris  had 
died  without  conveying  the  land,  his  heir  might  have  been 
made  the  party  to  this  bill  without  joining  the  personal  repre- 
sentatives, and  this  upon  the  principle  that  the  lien  attaches  to 
the  land,  that  the  land,  so  to  speak,  is  debtor,  whether  in  the 
hands  of  the  vendee  or  his  heir.  The  same  *  principle,  we 
apprehend,  applies  to  the  present  defendants  who  are  purchas- 
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ers  from  Harris.     They  are  not  entitled   to  insist  that  com-  nashville, 
plainant  shall  intermeddle  with  the  personal    estate  of  Harris * 

*  .u  r         J     T  u  1-  High*  wife 

or  run  into  an  account  thereof,  and   if  payments    have  been  v 

made  they  can  prove  it.  The  same  point  is  determined  in 
the  case  of  Bradshawvs.  Ourtram,  13Ves.  Rep.  234.  In 
that  case,  which  was  a  bill  against  the  the  infant  heir  of  the 
mortgagee  to  foreclose,  his  mother  the  executrix,  was  made 
a  party,  and  upon  argument  the  bill  as  to  her  was  dismissed, 
because  not  a  proper  party.  See  also  Atkinson  and  Wife  vs. 
Surgoin^s  adm^r.^  1  Yer.  400.  We  are  therefore  of  opinion 
that  upon  neither  ground  can  this  demurrer  be  sustained. 

Let  the  decree  be  reversed,  the  demurrer  overruled  and 
the  cause  be  remanded  to  the  chancery  court,  where  the  de- 
fendants will  answer  and  further  proceedings  be  had. 

Decree  reversed. 
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Nabhvillb, 

"^"■'^^'^  Rosa  M.  Wharton. 

Roa 

Wbarton  ^  distributive  share  of  an  estate  does  not  vest  In  tlie  liosband  of  the  distributee  until 

reduced  to  possession,  and  in  case  of  his  death  before  such  possession,  It  surrives  to  his 
wife 

A  died  leaving  a  large  personal  estate  to  be  uistrtboted  between  his  wife  and  two 
children.  His  wife  and  another  administered  upon  his  estate,  and  she  took:  all  the  per- 
sonal property  into  possession  and  held  It  for  more  than  two  years.  The  widow 
again  married,  and  the  property  continued  in  her  and  husband*B  possession  until  bis  death. 
There  was  no  division  of  the  property  duiing  the  second  husband's  lilb;  Held  that  the 
possession  of  the  wiib  before  marriage  was  merely  ss  administratrix  or  trustee,  that  the 
possession  of  the  husband  and  wife  after  marriage  was  as  administrator  and  Bdmlnis- 
tratrlz,  and  that  the  property  not  having  been  distributed  or  divided  in  the  lilb  time  o'^ 
the  hoitband,  there  was  not  such  a  reduction  into  possession  by  the  husband,  as  vested  the 
wUh'S  share  in  him,  and  consequently  it  survived  to  her. 


Possession  of  a  distrlbvtive  share  of  the  wife  by  a  second  husband  as  administrator, 
kjc,t  is  not  such  a  possession  as  will  prevent  the  wife's  right  of  survivorship,  In  case  of 
bis  death. 

The  facts  of  this  case  are  stated  in  the  opiaion  of  the  court. 
J,  Campbell  and  W.  E.  Anderson  for  complainant. 
jR.  X  Meigs  and  J.  Rucks  for  deiiBndant. 

ReesE)  J.  deliFered  the  opinion  of  the  court. 

William  T.  Ross  is  the  administrator  of  Wm.  D.  Thomp- 
son deseased,  who  in  the  summer  of  1834,  intermarried  with 
Susan  S.  Fain,  the  widow  and  relict  of  Samel  Fain,  deceased. 
Thompson  in  the  early  part  of  the  year  1835  departed  this 
life,  leaving  his  wife  surviving.  Her  first  husband  died  in- 
testate, and  his  widow  and  two  infant  children  who  survived 
him,  were  entitled  to  distribution  of  his  personal  estate,  which 
was  large,  consisting  then  of  twenty-four  negroes  and  now  of 
thirty  or  upwards,  and  of  stock,  household  furniture  &c.,  and 
debts  due  to  him.  Administration  on  his  estate  was  granted 
to  his  widow,  and  to  George  R.  Wharton,  and  the  bill  alledges 
that  the  former  attended  chiefly  to  the  administration  of  the 
personal  estate,  that  nearly  all  the  debts  had  been  paid,  that 
the  negroes  remained  upon  the  farm  of  the  deceased,  where 
lived  the  widow  with  her  infant  children,  that  they  had  never 
been  divided  up  to  the  time  of  Thompson's  death  and  have 
not  yet  been,  that  the  negroes  were  taken  and  held  by  the  ad- 
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ministratrix  as  aforesaid,  in  the  character   of  adniioislratrix^NASAviLLK, 

uDtil  it  was  manifest  that  the  same  would  not  be  required   to *■ 

pay  debts,  and  that  after  that  time  she  held  the  same  undivi-  v 
ded  in  her  own  right  as  tenant  in  common  with  said  infant 
children,  having  the  ?ame  in  actual  possession  as  aforesaid,  and 
that  upon  the  marriage  of  the  said  Wm.  D.  Thompson  with 
the  widow  of  Fain,  he  from  that  time  till  his  death  held  the 
said  negroes  in  his  own  right  as  tenant  in  common  with  the 
said  two  children,  undivided,  having  the  same  in  actual  pos- 
session, and  being  the  absolute  owner  of  his  wife's  share  in 
said  negroes,  and  holding  them  for  his  own  use  and  benefit 
and  not  as  administrator.  The  bill  also  states  that  he  had  ex- 
changed one  or  (wo  of  the  negroes  for  others.  The  bill 
states  that  the  widow  of  Thompson,  and  the  guardian  of  the 
two  children  claim  the  negroes  exclusively,  and  repel  the  claim 
of  Thompson's  representative,  the  complainant,  and  prays 
that  tbe  negroes  in  specie  may  be  delivered  to  complainant, 
and  for  an  account.  To  the  biD  there  was  filed  a  demurrer 
which  the  chancellor  sustained  and  decreed  the  bill  to  be  dis- 
missed, and  thecomplainent  by  his  appeal  has  brought  the  cause 
into  this  court.  The  enquiry  now  is,  was  there  on  the  part 
of  Thompson  such  a  reduction  into  his  possession  of  the  dis- 
tributive share  of  the  wife  in  the  negroes  in  controversy,  as 
that  the  same  shall  not  survive  to  her  as  administratrix  of  Fain, 
and  as  a  distributee  of  his  estate,  but  go  to  the  personal  rep- 
resentative of  the  husband  ?  In  the  threshold  of  the  enquiry, 
it  is  conceded  by  the  complainant  in  argument,  that  if  the 
possession  of  Thompson  in  his  life  time,  though  actual,  were 
only  as  trustee  and  administrator,  his  personal  representative 
could  not  claim,  but  the  wife  would  be  entitled  by  survivor- 
ship. It  is  alledged  however,  that  being  both  administrator 
and  distributee,  and  haviilg  the  negroes  in  actual  possession, 
it  was  in  his  power  without  suit,  without  division,  or  other  pos- 
itive act  done,  to  claim  and  possess  as  distributee  and  owner, 
and  not  as  trustee  and  administrator;  and  to  prove  this  we  are 
referred  to  the  case,  first  of  an  administrator  who  is  a  creditor 
of  the  estate  upon  which  he  administers.  As  to  such  a  case 
it  is  said  that  all  whose  debts  are  of  higher  grade  can  compel 
payment,  bnt  as  against  all  of  equal  or  inferior  grade  he  is  en- 
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Nashville,  tilled  to  his  retainer,  Toller  295,  which  is  said  to  arise  from 

Dfcciiiber,  li;3b. 

liou ^^^  ™®*^  operation  of  law  and  from  the  necessity  of  the  case, 

vs.  being  unable  to  sue  himself,  and  therefore  that  the  properly 
taken  as  administrator  is  changed  and  by  force  of  law  vested  in 
him  as  owner.  But  does  the  analogy  apply  to  the  case  be- 
fore us?  Here  the  suit  was  for  creditors  and  for  the  other  dis- 
tributees. Could  he  not  if  the  creditors  had  been  paid,  sue 
the  distributees,  if  unable  from  infancy  to  adjust  the  matter 
and  have  a  division  and  enjoy  his  distributive  share  in  severalty? 
The  creditor  who  is  administrator  cannot  sue  himself  to  as- 
certain his  debts  and  have  execution  of  the  assets,  he  must 
therefore  retain,  and  the  property  or  rather  the  proceeds  of  it 
by  operation  of  law  becomes  his  own. 

But  the  administrator  who  is  aho  the  co-distributee  of  oth- 
ers, is  subjected  to  no  such  necessity.      To  make  anything  of 
the  analogy  insisted  on,  a  case  must  be  selected  where  the  ad- 
ministrator is  sole  distributee,  as  the  father   who    administers 
upon  the  estate  of  an  unmarried  son,  or  the  husband  to  recov- 
er the  choses  in  action  of  his  deceased  wife.     In  such   case, 
except  as  to  creditors,  the  administrator  would  be  owner,  and 
debts  being  paid,  could  by  operation  of  law  and  without  suit 
claim  as  such.     And  second,  it  is  said  that    though    for  two 
years  after  administration  granted,  the  administrator  would  be 
pi  esumed  to  hold  in  that  character,  yet   after  two   years   the 
presumptions  of  law  are  reverted,    and  he  is  to    be  taken   to 
have  held  as  distributee.     This  legal  postulate  we  do  not  think 
is  established  by  the  cases    referred  to  for  that   purpose.     4 
Mason  136:  6  Yer.  Bosly  vs.    Carroll, .   These  were  cases 
where  the  administrator  having  also  become  guardian    and  be- 
ing himself  liable  in  both  characters,  his  securities  in  the  latter 
character,  and  not  in  the  first,  were  held  liable;  not  upon  a  pre- 
sumption arising  from  operation  of  time  merely,  but  from  the 
act  done,  the  assumption  of  guardianship  and  giving  bond.     It 
would  be  very  unsafe  on  the  ground  of  such  presumption  to 
permit  a  trustee  receiving  and  holding  property   in   that  char- 
acter, to  denude  himself  of  the  trust  by  the  supposed  opera- 
tions of  his  own  niind  and  will,  and   without  any    positive  act 
done  to  apprise  all  interested  of  such   a  change  of  character. 
But  it  is  said  a^ain  that  a  distributive  share  mav  be  assimilated 
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to  legacies,  in  which  case  the  assent  of  the  executor  beine  ne-^^''^^^^^^^ 

cessary  to  the  logacies^   he  may  assent  to  his  own,  and  that 

assent   may   be   either   express  or   implied.      Toller   346.  v 

The  assent  of  an  executor  is  necessary  lo  give  to  the  legatee 
a  title  to  claim  and  receive  the  legacy,  because  he  is  supposed 
to  be  acquainted  with  the  state  of  the  debts  and  the  assets,  and 
to  know  whether  the  legatee  will  be  called  on  for  contribution 
<ornot.  But  a  distributive  share  is  very  unlike  a  legacy,  and 
ifit  were  not,  we  would  say  similis  non  est  idem.  When 
was  it  ever  heard  in  the  same  sense,  that  an  administrator  as- 
sented to  a  distributive  share.  A  legacy  is  the  gift  of  the  tes* 
Cator,  a  distributive  share  of  the  law,  and  if  there  be  any  resem- 
blance between  them,  it  is  between  a  distributive  share  and 
4t  general  residuary  legacy,  after  the  payment  of  all  debts 
«nd  all  other  legacies,  in  which  last  case  it  would  be  difficult 
perhaps  to  find  much  on  the  subject  of  the  executor's  assent 
in  behalf  either  of  himself  or  others.  We  think  the  authori- 
ties prove,  that  a  possession  such  as  Thompson  had  in  this  case, 
cannot  be  regarded  as  a  reduction  of  the  property  of  the  wife 
into  possession  so  as  to  .defeat  her  title  by  survivorship.  In 
the  case  of  Baker  vs.  Hall^  12  Ves.  Kep.  Hall  was  sole  ex 
ecutor,  and  having  proved  the  will,  he  entered  upon  and  took 
possession  of  the  real  and  personal  estates  of  the  testator,  and 
afterwards  disposed  of  part  thereof.  He  married  Elizabeth 
Baker  one  of  the  residuary  devisees  under  the  will,  and  died 
leaving  her  surviving;  and  one  question  in  the  case  was  wheth- 
er Hall  by  entering  into  possession  of  the  real  and  personal  es- 
tateof  the  testator,  as  the  only  acting  executor  and  trustee  un- 
der the  will,  and  disposing  of  part,  had  sufficiently  reduced  into 
possession  his  wife's  share,  so  as  to  give  him  an  absolute  title 
transmissible  to  bis  representatives.  And  as  to  that  question 
the  master  of  the  rolls  said,  ^Hhe  husband  must  be  considered 
to  have  entered  into  possession  of  the  real  and  personal  estate 
of  the  testator,  as  trustee  and  executor  of  the  will  only,  and  not 
as  husband,  and  therefore  his  wife's  share  of  the  residue  would 
ftot  be  deemed  sufficiently,  reduced  into  possession  so  as  to 
prevent  its  surviving  to  her  upon  his  dec  ease." 

And  in  a  case  in  16  Ves.  415,  it  was  determined,  that  the 
actual  transfer  of  stock  standing  in  the  name  of  the  wife  to  the 
VOL.  10.  [  25 
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Nashvillx,  husband,  but  transferred  tobim  as  trustee  for  the  wife,  would  not 
-  bar  the  wife's  title  by  survivorship,  and  upon  the  ground  that 
the  transfer  was  made  divtrsointuUu.^^  Thecase  of  fVallacevs. 
Taliferd^  2  Call's  Rep.  establishes  the  same  point.  That 
was  a  case  of  a  will  and  a  legacy  of  slaves  to  a'married  woman 
afterpayment  of  debts,  and  the  husband  was  appointed  execu- 
tor and  died.  It  was  decided  that  the  property  which  was 
negroes,  survived  to  the  wife.  The  case  in  3  Des.  Rep.  155, 
Elms  vs.  Hughes^  is  very  strong  to  the  same  point.  Indeed 
<hat  case  is  identical  with  the  case  before  the  court.  That 
>vas  a  case  where  one  dying  iniestite,  left  a  widow  and  child- 
ren, a  plantation  and  negroes.  The  widow  administered,  and 
then  married  a  second  husband.  The  family  remained  on  the 
plantation,  the  negroes  were  in  the  actual  possession  of  the 
husband.  He  died  and  his  personal  representative  claiming 
adversely  to  the  wife's  survivorship,  the  chancellor  said, 
"it  is  insisted  that  the  right  of  the  wife  to  a  third  part  of  the 
personal  estate  was  not  a  chose  in  action,  it  was  a  right  to  an 
undivided  portion  of  negroes  actually  in  possession,  that  the 
writ  of  partition  which  was  necessary  was  merely  to  divide 
property  in  possession,  and  this  was  totally  different  from  a 
chose  in  action."  To  this  objection  the  chancellor  replied 
that  "as  a  writ  of  partition  was  necessary  to  divide  the  per- 
sonal estate  to  enable  Mr,  Elm's  to  hold  his  wife's  share  as 
husband,  and  as  whenever  a  suit  is  necessary  to  establish  or  to 
give  oflect  to  a  right,  it  is  a  right  of  action,  and  as  Mr.  Elms 
died  before  his  wile,  the  right  and  the  possession  was  not  so 
vested  in  Mr.  Elms,  as  husband,  as  to  estabh'sh  his  property  in 
the  personal  estate,  but  the  same  survived  to  his  widow." 
This  opinion  of  the  chancellor  was  unanimously  affirmed  upon 
appeal  by  the  appellate  court. 

It  is  true  as  was  determined  in  the  case  in  1  Yer.  Rep.  413, 
that  administrators,  who  are  also  distributees,  are  not  under  all 
circumstances  to  bring  suit  for  petition  or  distribution,  but  they 
and  the  other  distributees  may  agree  upon  and  adjust  the  terms 
of  settlement  among  themselves.  But  in  the  cases  in  South 
Carolina,  and  in  this  case,  that  could  not  be  done.  Here 
were  infants  of  tender  yeai*s  and  without  guardians,  so  far  as 
jippears;  at  least  the  partition  was  not  in  fact  made,  and   it  is 
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believed  it  cOUld  not  have  been  except  by  suitj  in  thd  situtt-  Jf-*^""!*^"/ 

^^  Iiec6inlMir  ]B3o* 

lion  and  circumstances  of  the  parties.     The  case   presents 

many  other  considerations  tending  to  show  the  invalidity    of  ▼ 

the  claim  set  up  by  the  complainant.  Wiiy  is  it  confined  to 
the  negroes?  Was  not  the  stock,  household  furniture  and 
debts  collected,  in  the  same  manner  in  the  actual  possession  of 
the  administrator,  Thompson?  Did  he  hold  that  portion  of 
bis  wife's  distributive  shdre  as  administrator  and  the  negroes 
only  divtroo  intuitu}  Did  he  by  the  operation  of  his  ow;i  as- 
sent, mind,  or  will,  denude  himself  of  the  irust pro  tanto  only 
and  as  respects  the  claims,  while  his  fiduciary  character  as  to 
the  balance  of  the  properly  continued?  And  what  effect  had 
bis  supposed  determination  to  claim  for  hiiiiseif  upon  the  title 
of  the  negroes?  Did  he  continue  to  hold  the  entire  legal  es- 
tate and  an  interest  only  as  to  two  thirds  for  the  children?  Is 
it  not  obvious,  now,  that  the  character  of  the  possession,  and 
the  rehuions  of  the  parties  were  such,  that  relief  could  not  be 
given  to  the  complainant  by  partition  and  delivery  of  one- 
third  of  the  negroes  in  specie,  but  that  tlie  whole  personal  es- 
tate, and  the  entire  m.irslialling  of  assets  would  necessarilvylf 
complainant  were  entitled,  const:t^tl% %1wfci^g8t'*or'£nq^^  ? 

And  finally,  it  is  Said^r  complainant  that  whatever  may 
turn  out  to  be  the  rights  of  ihe  parties  upon  investigating  the 
facts,  yet  the  demurrer  looks  to  tlie  allegations  of  the  bill,  and 
cannot  be  sustained,  because  the  bill  alleges  that  Thompson 
held  the  negroes  undivided  for  his  own  use  and  benefit,  as  lo 
one  third,  and  not  as  administrator.  The  bill  states  that  the  ne- 
groes of  the  estate  of  Fain  all  continued  upon  the  farm,  where 
also  lived  the  widow  and  children,  that  they  were  taken  and 
held  by  the  wife  as  administratrix.  Circumstances  and  rela- 
tions with  regard  to  the  property  and  the  parties,  are  stated  in 
the  bill,  inconsistent  with  the  averment,  that  Thompson  held 
an  undivided  third  part  for  his  own  use  and  benefit,  and  not  as 
administrator.  No  act  is  alleged  to  have  been  done,  no  fact 
IS  averred,  the  operation  of  which  in  point  of  law  could  control 
or  ch  mge  the  circumstances  and  relations  with  regard  to  the 
parties  and  property  which  previously  existed.  Certainly  the 
alleged  exchange  of  one  or  two  of  the  negroes  for  others 
could  not  have  that  effects     We  think,  therefore,  that  the  de- 
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Naihtili«s,  murrer  to  the  bill  was  properly  sustained   by  the   cbancel!orf  i 

December  1836.        i  ix:        i_>    j  f 

and  we  affirm  his  decree.  ' 

^'»';*^"  Decree  affijroed. 

Hailorf 


Brightwell  vs.  Mallort. 

A  itockholder  in  a  bank  bai  an  entire  and  perfect  onmerahip  over  his  own  stoek.nmF 
may  nil  and  transfer  it  to  wbom  be  pleaMii  und  from  doing  wl.  Icli,  the  bank  baa  no  powsr 
to  restrain  hinu 

Stock  In  a  bank  entitles  the  oH'ner  to  his  proportion  of  the  dlvUeods  which  may  Im 
declared  from  time  to  time,  and  when  the  lu^titutlon  closes  Its  business,  to  his  proportion 
of  the  capital  stock  and  profits  which  may  remain  to  be  divided. 

Pefore  bank  stock  can  be  sold  in  equity  under  the  act  of  1832t  c  9^,  to  satisfy  a  debt, 
there  must  be  a  Judgment  and  execution  against  tlie  debtor. 

A  bill  is  filed  against  the  owner  of  stock  to  have  It  sold,  and  the  bank  la  mode  a  party  ^ 
The  bill  alleges  there  was  a  Judgment  and  execution  against  the  owner,  a  decree  h  as 
pronounced  ordering  the  stock  to  be  lOld,  from  which  the  bnnk,  bul  not  the  owner  np« 
Held  that  the  bank  has  no  right  tocall  in  question  the  validity  of  the  Judgment.. 

For  the  facts  of  this  cas^, 'i^ee  ik^  opinion  of  the  court. 
W.  A,  Cook  and  fF,  Thompson^  for  complainant. 

W.  E.  Anderson  and  Geo^  S.  Verger^  for  defendants. 

Orebne  J.  delivered  the  opinion  of  the  court. 
Thebill  which  was  filed  the  1st  day  of  April,  1835,  allege 
that  the  complainant  in  1833  recovered  a  judgment  against 
the  defendant,  Mallory,  as  sherifTof  Stewart  county,  for  the  sum 
of  $209  37,  debt  and  damages  and  $6  44,  costs  of  suit.  That 
an  execution  had  issued  and  the  sheriff  bad  retui*ned  ^^no  pro* 
perty  found."  The  bill  also  alleges  that  Mallory  is  insol- 
vent, and  lias  no  pi  operty  whereon  to  levy,  but  that  Mallory 
owns  a  large  number  of  shares  of  the  stock  of  the  Back  of  the 
State  of  Tennessee,  at  the  branch  at  Clarksville,  but  to  what 
precise  amount  complainant  does  not  know.  The  bill  further 
states,  that  said  branch  has  been  discontinued,  and  the  books 
temoved  to  Nashville  and  put  into  the  hands  of  llobert  Far- 
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QaharsoD«  where  it  can  be  ascertained  how  much   stock  said  Na»hvii.i^, 

^  '  ,  Pcce  inter  183b 

Mallor}  owns.     The  bill  prays  that  said  Mallory,   Bank  and--^^  ^^^  ^^ 
Farquharson  each  be  made  defendants,  and  that  they  answer  v 

and  discover  how  much  stock  said  Mailory  owns  in  said  bank, 
and  that  an  injunction  issue  to  prevent  a  transfer  of  any  part 
of  it,  and  to  restrain  the  payment  to  Mailory  of  any  dividends. 

Rbbert  Farquharson  answered  for  himself  and  the  bank,, 
and  states  that  Mailory  was  the  owner  of  twenty  shares  of  the 
capital  stock  of  said  bank,  on  which  had  been  paid  $500,  that 
in  November,  1819,  he  had  borrowed  of  the  bank  $500,  for 
which  sum  his  note  was  discounted  in  said  bank,  which  was 
continued  under  discount  until  8th  February,  1822,  when  he 
receipted  for  $375,  it  being  three  fourths  of  his  stock,  which 
was  applied  to  the  payment  of  his  note,  leaving  a  balance  of 
$125,  due  the  bank,  and  he  still  retained  one  fourth  of  his 
stock  worth  $125.  On  the  1st  day  of  January,  1833,  half 
the  remaining  stock,  $62  50,  was  applied  to  the  discbarge  of 
so  much  of  his  note,  and  on  1st  January,  1835,  one  half  the 
balance,  $31  25,  was  applied  in  the  same  manner,  leaving  of 
stock,  $31  25,  and  a  like  sum  due  the  bank.  'J^he  bill  was 
taken  for  confessed  against  the  defendant  Mailory,  and  the 
cause  was  regularly  set  down  for  hearing  as  to  him  ex  parte. 

The  chancellor  decreed  that  the  stock  of  the  defendanU 
Mailory,  which  had  not  been  transferred  by  himself  consisting 
of  five  shares  at  twenty  five  dollars  each,  be  sold  and  the  pro- 
ceeds be  paid  to  the  complainant.  From  this  decree  the 
Bank  appealed,  and  it  is  now  insisted  that  the  Bank  has  a  right 
to  retain  this  stock  in  extinguishment  of  its  own  debt.  In  the 
first  place  it  is  insisted,  the  money  is  in  the  hands  of  the  Bank, 
and  having  the  money  in  its  hands,  and  as  good  an  equity  that 
it  shall  be  applied  to  its  debt,  as  the  complainant  has  to  obtain 
it  in  extinguishment  of  his  claim,  there  is  nothing  to  move 
a  court  of  equity  to  take  it  out  of  the  hands  of  the  one  to  give 
it  to  the  other.  If  the  facts  upon  which  this  argument  is  madef 
were  as  the  counsel  supposes,  there  would  be  much  force  in 
the  position.  But  it  is  a  mistake  to  suppose  that  the  stock 
of  an  individual,  consists  of  so  much  money  owned  l*y  him  in 
the  bank.  The  money  in  the  bank  is  the  property  of  the  in- 
stitution, and  to  the  ownership  of  which,  the  stockholder  has  no 


Mallory 
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Nashvillk,  more  claim  than  a  person  has  who  is  not  at  all  connected  with 

; the  bank.      The  stockholder  has  an  entire  and  perfect  owner* 

"  V  ship  over  his  own  stock  and  may  sell  and  transfer  it  to  whom- 

soever he  pleases,  and  from  which  the  bank  has  no  power  to 
restrain  him.  Angel  and  Ames  on  Corporationsj  318,319: 
3  John.  Cases,  238::  8  Pick.  9. 

This  slock  consists  of  a  certificate  of  the  bank  that  the 
stockholder  is  entitled  to  so  many  shares  of  the  capital  stock 
of  the  bank.  It  entitles  hitii  to  his  proportion  of  the  profits  or 
dividends  which  may  be  declared  from  time  to  time,  and  when 
the  institution  closes  its  business,  to  his  proportion  of  the  cap- 
ital stock  and  profits  which  may  remain  to  be  divided.  The 
stock  of  an  individual,  is  then,  property  in  his  own  hands  and 
subject  to  his  own  control.  By  the  act  of  1832,  c  9,  §  1.  it 
is  made -liable  to  the  payment  of  debts  in  the  way  this  stock  is 
sought  to  be  reached  by  the  present  bill. 

But  it  is  said  that  act  requires  that  there  should  be  a  judg- 
ment and  execution  against  the  debtor  before  his  stock  can  bo 
made  liable,  and  that  this  judgment  is  void  and  therefore  docs 
not  authorise  this  proceeding. 

It  is  true,  that  if  the  judgment  which  is  proved  were  void 
and  Malloi y  weie  resisting  it,  no  decree  could  be  made;  but 
here  Mallory  does  not  resist  it. 

The  biU  alleges  the  existence  of  a  judgment  and  execu- 
tion, and  Mallory  having  failed  to  answer,  the  bill  is  taken  for 
confessed,  and  a  decree  was  made  accord in,i;ly.  'I  he  bank 
was  no  necessary  party  to  the  bill  in  order  to  subject  the  stock 
of  Mallory  to  the  payment  of  his  debt.  The  only  reason  for  ma 
king  the  bank  a  parly  was  to  get  a  discovery  of  the  number  of 
shares  owned  by  the  defendant,  and  to  have  the  bank  before 
the  court,  that  it  might  be  compelled  to  make  such  tra:)s!or  of 
the  stock  on  its  book  as  the  court  might  direct. 

Mallory  did  not  appeal,  and  the  decree  ordering  a  sale  of 
bis  stock  remains  in  force  andunappealed  from.  As  the  bank 
has  no  interest  in  this  question,  we  think  it  has  no  right  to  re- 
sist the  decree  or  to  call  in  question  the  validity  of  the  judg- 
ment against  Mallory.     Let  the  decree  be  affirmed. 

Decree  affirmed. 


^^ 
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NASHVILLE^ 

Cry                                                           Uereiiioer,  lB:jti. 
AMPBELL    VS.    lUCE.  

Cftuipbell 

V 

Where  a  decree  ii  rentlere.l  and  ihe  court,  afterwards,  at  the  same  term  ordered,  **tlint  Bica 

the  decree  iLould  aland  open  to  bo  revised  at  the  next  terra  upon  a  point  reeerved,  but 
that  li  the  mean  lime  the  decree  be  ia  ail  tisingd  executed  nQtwr.l.8iandljii(  the  order,  and 
tliat  unlc>a  tl:e  decree  be  revij:ed  ai  tie  next  term  t!:u  order  to  have  no  eTect  what, 
ever:"  Held,  that  the  case  must  he  reheard  upon  the  point  rcrerved  at  the  next  term, 
and  could  not  be  heard  aftcwards,  and  tliat  the  neglect  of  the  clerk  in  wndlng  the  pa- 
pers and  records  to  another  place  to  which  the  court  had  t-een  changed  liy  the  legisla- 
ture, vflU  not  alter  the  legal  e^ect  of  the  order. 

W,  E,  Anderson  and  W.   TfiompsoUy  for  compIainaDt. 
J,  Campbell  and  S.  Turney^  for  defendant. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  final  decree  was  given  at  the  August  term, 
1834,  of  the  supreme  court  at  Sparta,  On  motion  for  ^  re- 
hearing, it  was  ordered  by  the  court,  ^'that  the  decree  stand 
open  to  be  revised  at  the  next  term  of  the  court,  on  a  point 
reserved,  but  that  in  the  mean  time  the  decree  be  in  all  things 
executed  according  to  its  terms,  notwithstanding  the  order, 
and  that  unless  said  decree  should  be  revised  at  the  next  court, 
this  order  to  have  no  force  or  effect  whatever." 

This  we  consider  to  be  an  order  for  a  rehearing,  strictly 
limited  to  the  next  term  of  the  court,  as  contradistinguished 
from  a  general  order,  which  would  have  left  the  case  open  in 
court  until  it  was  reheard,  or  in  other  words,  that  the  case 
may  be  reheard  at  the  next  term  of  the  court  upon  the  point 
reserved,  but  not  thereafter  without  the  further  order  of  the 
court.  If  the  power  to  make  this  limited  order  be  con* 
ceded,  which  it  is,  the  case  is  then  res  adjudicuta.  If 
the  order  be  correctly  made,  then  ?he  necessary  consequence 
is,  that  if  the  term  be  permitted  to  elapse  without  a  rehearing, 
the  order  is  functus  offclOj  and  the  case  at  an  end.  'Ibis 
view  of  the  case  is  not  perhaps  denied,  but  it  is  said  that  at 
the  next  ensuing  term,  to  wit,  Augujt,  1835,  the  cause  was 
continued  under  the  rule  prescribed  a|||pie  preceding  term, 
and  that  this  revived  the  rule  ;so  we  think;  but  then  by  the 
same  reasoning,  the  case  must  have  beei\  heard  at  the  next 
succeeding  term,  which  was   on  the  SgltMonday  in  March, 
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NASHVIJLX.E,  1836,  which  was  not  done.     But  it   is   said  that   during  the 

term  which  intervened  between  the  last  term  of  the  court  at 

V  Sparta,  and  the  first  at  Nashville,  by  the    constitution   of  the 

State,  and  an  act  of  the  legislature  passed  on  the  1st  Jay  of 
December,  1835,  the  Supreme  court  which  had  formerly  sat 
at  Sparta  was  removed  to  Nashville,  and  that  it  was  made  the 
duty  of  the  former  clerk  of  the  court  at  Sparta,  to  deliver  or 
cause  to  be  delivered,  all  the  papers  of  that  court  to  the  clerk 
of  the  court  at  Nashville,  on  the  Jst  Monday  of  March,  1836, 
which  he  neglected  to  do,  by  reason  of  which  the  case  was  not 
beard,  and  that  therefore  they  ought  not  to  be  prejudiced  there- 
by. To  this  reasoning  we  cannot  assent.  It  may  be  a  hard- 
ship, but  th^  principles  of  law  cannot  be  made  to  yield  to  the 
neglect  of  persons  engaged  in  its  administration,  or  otherwise 
its  legal  certainty  would  be  destroyed.  The  question  before 
us,  is  not  whether  the  clerk  did  his  duty,  but  whether  a  term  of 
the  court  commenced  at  Nashville  on  the  1st  Monday  of 
March,  1836,  and  whether  it  was  permitted  to  elapse  without 
die  decree  having  been  revived.  It  is  obvious  that  it  did* 
Then  the  condition  upon  which  the  rehearing  was  given  has 
BOt  been  performed,  and  the  matter  is  as  much  beyond  our 
control  as  any  other  order  or  judgment  of  a  former  term. 

Decree  affirmed 


Wilson  w.  WiLsoir. 

A  bill  of  review  will  not  lie  In  the  Mipreme  court  to  review  or  reverve  Ire  own  de- 
creet 

The  bill  in  ibis  case  was  filed  to  review  and  reverse  the  de* 
cree  forirerly  rendered  in  this  cause,  (see  8  Yer.  Rep.  67.  A 
ttotion  was  made  b;  the  j(;.omplainant's  counsel  to  lake  this 
bill  from  ofiT  the  files  of  the  I  court,  upon  the  ground  that  no 
bill  would  lie  in  this  ^^rt  to  review  its  own  decree. 

W,  E,  Anderson  and  J.  Campbell^  for  complaiflants. 
F.  B.  jFbjDfti^l^^T'ftompfOfiyfordefeQdaDt. 
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TuRLET,  J.  delivered  the  opinion  of  the  court.  nashvill*, 

m  •  ./•!.•  r        u  -J  December.  1836. 

Two  questions  are  presented  m  this  ease  for  the  considera-  - 


tion  of  the  court. 

1st.  Can  a  bill  filed  to  review  a  decree  of  this  court  be  sus- 
tained? This  question  has  been  determined  in  the  negative  in 
tbe  case  of  Cox^  Catron  and  JUcLemore  vs.  Stump^  Som^ 
mervilk  and  (ahers^  2  Yer.  Rep.  That  case,  it  is  true,  was 
heard  and  decided  by  two  judges  specially  appointed,  but  they 
^e  of  known  ability.  We  recognise  the  authority  of  the  de- 
cision and  have  at  the  present  term  of  the  court  in  the  case4>f 
Overton  vs.  Bigelow^  reiterated  its  reasoning. 

2d.  It  is  said  that  though  this  be  true,  yet  this  is  a  decree 

for  alimony,  which  may  at  any  time  be  modified  and  changed 

by  the  court,  so  as  to  be  made  suitable  to  any  change  which 

may  have  taken  place  in  the  property  ol   the  defendant  after 

the  decree  may  have  been  given.     Without   determining  the 

merits  of  this  question,  it  is  sufficient  for  us  to  say,  that  if  this 

proposition  be  true,  a  petition  setting  forth  the  facts  on  which 

a  modification  of  the  decree  is  sought  is  the  proper   remedy. 

This  is  a  bill  asking  not  for  a  modification  of  the   decree,  hut 

for  a  review  and  revei«al  of  it  Cor  errors  apparent  in  the  body 

of  the  decree.     This  cannot  then  k|  considered  as  a  petition 

merely  to  change  the  decree,  sol^ft  suit  any  alteration  which: 

may  have  taken  place  in   the  situ^ft  of  the  parties  since  it:, 

^as  pronounced.     We  are  therefd^Bof  the  opinion  the  mo-  ^ 

don  to  have  this  bill  of  review  take^Vom  the  files  must  be  al-  ^ 

lowed. 

Motion  allowed. 


yoL.  10.  ^"^^^r^? 


\ 


^'^ 


Wilson 

V 

Witaon 
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Navhvillk, 

December,  1836. 

'    Hurdeman —  HaRDEMAN   V8.    BuRGE,  (U  uL 

V 

Bttffe  Whether  a  Judgment  hac  been  paid  by  a  third  person  (br  the  debtor,  or  baa  taken  an 

anignment  of  it  to  himself,  as  a  purchase,  depends  upon  ihe  proof,  if  the  latter,  it  is  not 
^n  estJuguishment  of  the  Judgment. 

A  Joint  owner  of  a  steam  boat  convi^yed  in  trust  his  Interest  tl.ereln  to  secure  debts, 
on  dne  of  which  the  other  joint  owner  was  ilable  as  security;  a  Judgment  was  obtained 
against  the  latter,  and  his  interest  in  the  bo«t  levied  on  and  sold:  Held,  that  the  valid- 
ity of  this  sale  could  not  be  affected  by  the  deed  of  trust,  and  the  neglect  of  the  trustee 
to  sell  under  it,  or  his  refusal  to  agree  Uiat  the  whole  boat  should  be  sold  at  the  same 
tinie. 

Before  a  court  of  chancery  can  rescind  a  contract  for  mere  inadequacy  of  considera- 
tioh,  it  must  be  gross  and  shocking,  such  as  is  equivalent  to  proof  of  fraud. 

Courts  of  chancery  exercise  the  power  of  mouifying  and  setting  aside  awards  for 
f  and  or  mistake,  but  this  power  will  n^t  t  e  exercised  unless  the  proof  is  clear. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

/.  Campbellj  for  complainant. 

Geo,  S.  Yerger^  for  defendant. 

TuRLEr,  J.  delivered  the  opinion  of  the  court. 


«.' 


Coniplainant  by  this  bill  seeks  to  be  restored  to  the  pos^ 
session  of  the  four  tenths  of  the  steam  boat  Jefferson;  to 
have  an  account  of  the  profits  from  the  time  he  was  deprived 
thereof,  and  to  have  an  award  between  him  and  bis  co-partQjBi;, 
Burge,  opened  in  order  that  he,  Burge,  may  be  charged  with 
the  additional  sum  of  four  hundred  dollars  of  partnership 
funds  received  by  him,  with  which  he  neglected  to  charge 
himself,  and  which  by  forgetfulness  and  mistake  was  not 
brought  before  the  arbitrators. 

We  are  of  opinion  that  the  sale  Q.f  complainant's  interest 
in  the  steam  boat  Jefferson,  under  execution^  on  4th  May, 
1833,  was  legal,  and  passed  his  interest  to  the  purchaser. 

The  proof  does  n%l  sustain  the  position,  that  the  execution 
was  satisfied  by  Thomas  Hardeman  and  James  Johnson  be- 
fore the  sale.  Johnson  in  his  answer  expressly  states,  that  on 
4th  May,  1833,  he  and  Thomas  Hardeman  agreed  that  they 
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would  jointijr  pay  the  execution,  and  that  the  same  should  be  na»htili.«, 

transferred  to  Hardenoaiu  as  the  friend  of  his  father.     The^ 

reposition  bf  Hicks  states  that  the  payment  was  made  on  4th  v 
May,  1833J  and  tlibt  ih  consequence  of  said  payment,  he 
transferred  the  benefit  bf  the  ex^cdtion  to  Hardeman  on  thd 
Same  day  and  before  the  safe.  Th^  deposition  of  Thoma;i 
Hardeman  expressly  denies  that  the  intention  was  to  satisfy 
the  execution,  biit  on  the  contrary,  that  his  design  was  to 
purchais'e  rt;  and  that  he  did  so  on  the  day  of  sale,  and  took 
Bn  assignment  of  the  interest  therein — the  return  of  the  she- 
riff on  th6  executron  sho^s  that  the  sale  was  inade  oti  4th 
May,  1833,  a]^reeing  therein  with  the  answer  of  Johnson,  atid 
the  deposition  of  the  \^itnesses  referred  to.  There  is  no^ 
thing  in  the  deposition  of  W.  Williamll,  which  when  proper- 
ly understood  contradicts  these  facts.  He  sdys,  when  he  ar- 
rived in  town  on  the  day  of  sale,  he  was  informed  that  th^ 
boat  was  not  to  be  sold,  that  the  matter  was  in  some  Vrvty 
arranged,  but  that  in  the  afternoon  he  was  directed  to  sell; 
which  he  did.  This  does  not  prove  that  the  matter  was  ar- 
ranged by  a  payment  of  the  execution,  and  is  not  at  all  incon- 
sistent with  the  allegation,  that  it  was  arranged  by  a  payment 
of  the  money,  and  a  consequent  assignment  of  the  execution. 
The  circumstances  of  the  case  go  to  strengthen  this  posi- 
tion. At  the  time  the  arrangement  was  made  with  the  plaintiff 
in  the  execution,  it  was  believed  that  Thomas  Hardeman  Was 
the  agent  of  complainant;  the  power  of  attorney  constituting 
him  such,  had  been  returned  for  farther  ratification,  and  no 
doubt  could  have  existed  that  it  would  receive  it,  and  the  in- 
tention in  taking  the  assignment  6f  the  execution  was  not  to 
sell  the  boat  under  it,  but  to  protect  it  for  the  benefit  of  com- 
plainant, and  to  keep  up  the  lien  of  the  execution.  But  in 
the  morning  of  the  day  of  sale,  and  after  this  arrangement 
had  been  made,  a  messenger  arrived  from  complainant,  with 
the  information,  that  he  had  cancelled  the  power  of  attorney 
the  d^y  before,  so  that  at  the  time  the  arrangement  was  made, 
Thomas  Hardeman  was  not  his  attorney  in  fact,  and  had  no 
power  to  &ct  for  him,  the  consequence  necessarily  was,  that 
it  had  to  be  considered  as  an  individual  transaction;  and  for 
the  purpose  of  making  all  things  secure,  it  was  thought  advis- 
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i?t'mb€  ^^836*  ^^^^  ^^  proceed  with  the  sale,  which  was  accordingly  done, 

— — and   Thomas  Hardeman  became  the   purchaser,  he  admits, 

▼  with  the  view  of  giving  the  complainant  the  bene6t,  and  even 

perhaps  without  such  admission  under  such  circumstances,  89 
would  constitute  him  a  trustee  for  the  complainant. 

The  validity  of  this  sale  cannot  be  affected  by  the  exist- 
ence of  the  deed  of  trust  to  Johnson,  nor  his  neglect  in  not 
selling  under  it.  There  is  nothing  in  the  case  that  looks  like 
fraud  in  the  execution  of  the  deed  of  trust.  Johnson  wa& 
largely  bound*  for  Burge;  be  did  not  take  an  unreasonable 
amount  of  property  to  secure  him  against  loss  on  these  liabil- 
ities, nor  did  he  grant  any  favor  or  indulgence,  inconsistent 
with  the  rights  of  other  creditors  to  Burge.  Complainant 
was  no  party  to  the  deed  of  trust,  and  although  the  debt  for 
which  he  was  bound,  and  for  which  his  share  of  the  boat  was 
sold,  is  provided  for  with  others  in  the  deed  of  trust,  yet  it 
does  not  appear  that  he  ever  gave  his  consent  thereto,  or  in 
any  way  whatever  requested  the  trustee  to  execute  the  trust, 
but  on  the  contrary,  he  alleges  in  his  bill,  that  the  deed  of 
trust  was  fraudulent,  and  seeks  to  have  it  cancelled. 

The  trustees  not  selling  the  property  in  time  to  meet  the 
debt,  even  if  complkinant  were  in  a  situation  to  ask  relief 
therefor,  would  be  mere  neglect  and  no  iVaud,  unless- done  with 
d  fraudulent  intentibn,  which  mast  be  proved^ 

The  legal  right  to  the  complaiimnt^s  interest  in  the  boat 
then  passed  by  the  sale  to  Thomas  Hardeman,  as  trustee  for 
his  father;  he  afterwards  sells  the  interest  to  Barge,  foF 
$1200,  and  conveys  it  to  others  for  hi?^  benefit,  and  the  ques- 
tion is^,  whether  this  sale  shall  be  set  aside  as  fraudulent  against 
the  rights  of  complainant  the  cestui  que  trust.  We  think 
not;  the  sale  was  made  by  the  directions  of  complainant,  as  is 
proved  by  Thomas  Hardeman,  and  the  surplus  left  after  paying 
the  purchase  money  of  $500  advanced  by  Thomas  Hardeman^^ 
was  appropriated  to  his  use.  It  is  true,  that  his  share  of  the* 
boat  was  sold  at  a  low  price,  but  before  a  court  of  chancery  can 
rescind  a  contract  for  inadequacy  of  consideration,  it  must  be 
gross  and  shocking,  such  as  is  equivalent  to  proof  of  fraud  in 
the  transaction.  There  is  no  such  inadequacy  here;  the  value 
ofstesm  boat  property  is  fluctuating,  depending  upon  a  variety 
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6f  circumstances,  which  may  be   chaneine;   every  day,  and  Nash  ville< 
therefore  cannot  be  brought  to  any  fixed  or  ceriam  standard.  — Hardeman  " 
In  ibis  instance   four- tenths  of  the  boat  was  sold  for  $1200,        „^ 
and  some  time  afterwards  five^tenths  thereof  at  public  auc- 
tion, under  the  deed  of  trust  only  brought  $2  i  00,  and  bought 
in  at  that  for  the  betrefit  of  the  cestui  que  trust.  Surely  no  one' 
cam  contend,  that  this  difference  is  such  as  shocks  the  mind. 

But  it  19  said  that  this  interest  might  have  been  sold  for 
more',  if  Burge  ancf  his  trustee  Johnson,  would  have  agreed 
to  sell  the  whole  boat  at  the  same  time.  To  this  it  is  suffi" 
cient  to  say,  they  were  not  bound  to  do  so.  There  is  na 
evidence  tliait  any  ipeans  were  trsed  by  Bdrge  lo  force  a  sale 
of  complainant's  interest,  and  under  such  circumstancrs,  as 
to  buy  it  at  a  sacrifice,  and  we  cannot  presume  it.  For  these 
reasons  we  cannot  rescind  the  contract. 

As  to  opening  the  award,  we  are  of  opinion  it  cannot  be 
done.  Though  courts  of  chancery  do  exercrse  the  power  of 
modifying  and  changing  and  setting  aside  awards,  when  they 
have  been  erroneously  made  by  fraud,  accident,  or  mis- 
take, yet  the  case  must  be  clearly  made  out  before  this 
power  will  be  exercised,  and  the  proof  is  upon  complainant. 

There  is  no  such  proof  here — there  is  an  allegation  in  the 
bill  that  an  item  of  $400  was  by  mistake  overlooked,  but  the 
answer  does  not  admit  it,  but  argumentatively  denies  it.  In 
the  absence  of  an  admission  of  the  fact,  by  the  defendant  in 
his  answer,  there  must  be  proof  from  the  complainant  estab' 
lishing  it.  We  therefore  thhik  there  is  no  error  in  the  decree 
given  by  the  chancellor,  and  order  it  to  be  affirmed. 

Decree  affirmed^ 
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KASHVILLK, 
December,  1836. 


Lewis,  et  al,  vs.  McLgmore,  et  aL 


Lewis 

T 

McLcniore  (f  a  party  innocently  and  by  miitako  misrepresent  a  material  fact,  upon  which  ano' 

titer  party  is  induced  to  act,  It  is  as  conclusive  a  ground  for  relief  in  equity  as  a  wilful 
and  false  assertion. 

TJte  comniisdilonerB  of  a  town,  in  selling  the  lots,  represented  **Ur.t  tl.ere  wa«  along 
the  whole  extent  of  the  town  a  first  rate  steam  boat  landing  all  teatons  of  the  year; 
thftt  the  landing  was  one  of  the  safest  and  best  on  the  Mldsisslppl;  that  on  the  west 
side  of  the  river,  inimediateiy  opposite  the  town, there  was  more  elevated  ground  than 
was  to  b»  found  on  that  side  of  ike  river,  and  that  ti.e  nearest  and  beat  road  could  be 
Ulndier  from  that  point  to  Little  Roiek.  Tlieio  statements  were  made  in  good  faith,  bat 
were  in  fact  untrue:  Held,  that  the  represeutktions  were  materirl.  and  although  there 
was  no  actual  fraud  upon  the  part  of  the  commissioners,  yet  as  the  purchasers  of  the 
lots  were  induced  to  purchase  under  a  supposlUou  that  thisy  were  true,  they  were  enti- 
tied  to  relief. 

One  of  the  judges  of  the  court  was  ineligible  by  the  con- 
stitution to  sit  in  this  case  and  the  subsequent  one,  of  Cald- 
well vs.  Knott,  John  Cocke,  Esq.  of  Grainger  county,  was  ap- 
pointed by  the  Governor,  Special  Judge,  to  try  both  of  said 
causes.  The  opinion  ojf  the  court,  as  delivered  by  him  in 
this  case,  states  all  the  facts  necessary  to  be  noticed. 

j8.  O.  p.  Nicholson  and  fV.  A,  Cooke^  for  complainants. 

F.  B.  Fogg  and  W.  E.  Anderson^  for  defendants. 

Cocke,  (Special  Judge,)  delivered  the  opinion  of  the 
court. 

The  complainants  filed  this  bill  to  be  relieved  from  the 
payment  of  certain  notes,  or  bills  single,  executed  by  them  to 
the  defendants,  the  consideration  of  which,  was  the  purchase 
of  certain  lots  in  the  town  of  Fulton,  Jaid  off  by  the  defend- 
ants on  the  bank  of  the  Mississippi,  and  sold  by  them  at  pub- 
lic sale.  The  relief  sought,  is  predicated  upon  the  ground 
.  of  fraud  and  misrepresentation  in  their  advertisement  of  the 
sale  of  the  lots,  in  said  town  of  Fulton.  Amongst  other  nu- 
merous charges,  not  deemed  necessary  to  notice,  it  is  stated 
in  the  bill,  that  the  defendants,  in  said  advertisement  repre- 
sented that  they  were  the  owners  of  one  hundred  acres  of 
land  on 'the  Mississippi  river,  a  few  miles  below  Flower  island 
bluff,  and  a  short  distance  above  the  mouth  of  Hatchee  river^ 
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including  in  part,  that  extensive  and  elevated  bluff  on  the  ^^st Nashvillb^, 

side  of  the  river,  at  the  most  eastern  bend  thereof,  along  the  — j:^;;;;^; 

whole  exteat  of  which  one  hundred  acres,  there  is  a  first  rate 
Sfteam  boat  landing  all  seasons  of  the  year,  and  that  it  afforded 
one  of  the  safest  and  best  steam  boat  landings  on  the  Missis- 
sippi river )  and  was  distinguished  and  used  as  such  at  that 
early  day.  And  farther,  that  on  the  west  side  of  the  river, 
jnimediately  opposite  the  one  hundred  acres,  there  was  more 
plevated  ground  than  could  any  where  else  be  found  on  that 
side  of  the  river,  and  that  the  nearest  and  best  road  could  be 
made  from  that  point  to  Little  Rock.  These  representations, 
the  bill  alleges  are  wholly  untrue^  The  answer  admits  the 
advertisement  was  made  as  represented  in  the  bill,  and  insists 
that  the  representations  are  true  in  substance;  and  if  not,  in- 
sists, that  the  complainants  should  have  examined  the  matter 
for  themselves.  It  is  proved  that  the  landing  is  not  such  as 
was  described;  that  in  consequence  of  a  bar,  part  mud  and 
part  sand,  there  is  not  a  first  rate  boat  landing  all  seasons  of 
i^e  year;  th9t  there  is  a  tolerable  landing  in  middling  and  high 
fiitages  of  the  water,  but  in  low  water  the  landing  is  b^d,  and 
confined  to  a  small  part  of  the  extent  of  the  one  hundred 
acre  tract  of  land,  and  that  the  bar  existed  at  the  time  of 
sale,  and  is  a  great  obstruction,  to  the  landing  of  steam  boats. 
It  is  also  proved,  that  the  country  on  the  opposite  side  of  the 
the  river  from  Fulton,  is  made  up  of  ponds,  swamps,  and 
sunken  grouad,  and  is  wholly  unfit  for  a  road. 

In  the  argument  pf  this  case  it  was  insisted,  that  the  ad- 
vertisement found  on  the  record,  and  containing  the  represen- 
tations, wa^  not  proved  to  have  been  published  by  the  authority 
of  the;  coipmis^ioners,  and  was  no  evidence  of  the  facts  set 
forth  in  tlie  advertisement.  It  is,  true  there  is  no  proofs  other 
than  what  is  contained  in  the  answer,  that  they  caused  the 
advertisement,  to  be  published.  But  the  bill  charges,  that  the 
advertisement  and  the  representations  made  in  it  were  made 
by  the  commissioners.  The  answer  admits  this  charge, 
but  insists  upon  the  truth  of  the  representations,  and  that  the 
bar  does  not  form  an  insuperable  impediment  to  a  good  land 
ing  for  boats.  The  court  is  satisfied,  that  in  making  these 
representations  no  fraud   in   fact  was  intended.     There  is  no 
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i>t*ifi'er  ^^36  V^^^^  showj'ng  (hat  the   commissioners  made  the  represeDta- 

— : — : lions   set  forth  in  the  advertisement,  knowing  them  to  be 

V  false,  but  they  were  great  inducements  to  purchasers,  and 
that  they  caused  the  lots  lo  sell  much  more  advantageously 
than  they  otherwise  would  have  done,  is  manifest.  A  steam 
boat  landing,  such  as  this  was  represented  to  be,  in  laying  off 
a  new  town  situated  as  this,  was  a  great  desideratum,  and 
when  we  connect  with  ihis,  (he  fact,  that  the  purchasers  be- 
lieved the  ground  on  the  opposite  bank  was  of  so  elevated  a 
character,  as  to  present  the  best  and  most  advantageous  site 
on  which  to  make  a  road  to  Little  Rock,  they  would  natu- 
rally conclude,  that  a  place  possessing  such  natural  advanta- 
ges must  in  a  short  period  of  time,  be  one  of  great  import- 
ance. Under  such  circumstances,  they  would  feel  safe  in 
investing  their  funds  in  the  purchase  of  lots,  under  a  belief, 
that  in  process  of  time  the  investment  would  be  profitable. 
If  the  representations  in  point  of  fact  were  incorrect,  the 
value  of  the  lots  would  be  much  less  than  they  otherwise  would 
have  been,  and  the  party  purchasing  would  b^  greatly  injured.  ^ 
It  is  evident  from  the  proof  in  the  case,  that  the  purchasers 
were  induced  to  buy  lots,  under  the  belief  that  these  natural 
advantages  existed.  If  they  do  not  exist,  the  main  induce<- 
roent  which  caused  them  to  purchase  has  failed,  and  they  have 
been  deceived  by  the  representations  of  the  defendants,  and 
are  greatly  injured  thereby.  These  representations  were 
made  as  the  court  believes  under  a  full  belief  of  their  truth, 
on  the  part  of  the  commissioners,  who  cannot  therefore  be 
charged  with  intentional  fraud.  But  the  purchasers  acted  on 
the  faith  of  them,  and  with  the  settled  c(5nviction  that  they 
were  as  represented  by  the  defendants;  and  so  far  as  their 
interest  is  concerned,  they  are  as  greatly  injured  as  if  they 
were  fraudulently  made. 

Whether  a  party  misrepresenting  a  fact,  know  it  to  be 
false,  or  made  an  assertion  without  knowing  whether  it  was 
true  or  false,  is  wholly  immaterial.  It  has  been  correctly  said, 
to  affirm  what  one  does  not  know  or  believe,  is  unjustifiable, 
either  in  law  or  morals.  1  Story's  Eq.  §  193.  And  indeed 
it  seems  now  to  be  well  settled,  that  if  a  party  innocently 
misrepresents  a  material   fact  by  mistake,  upon  which  the 
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Caldwell 
▼ 
Knott 


olher  party  is  induced  to  act,  and  does  act,  it  is  as  conclu- JJa^avillb, 

sive  a  ground  for  relief  in  equity,  ^s  a  wilful  and  false  asser- 

tion,  for  it  operates  as  a  surprise  and  imposition  on  the  other 

party.     1  Story's  Eq.  202,  and  cases  there  ciied.     Rosebett 

vs.  jPti'fon,  2  Cowan's  Rep.    139,  134,  and  125:  Pearson 

vs.  Morgan^  2   Brown's  Chan.    Rep.   385:  McKenon  vs. 

Tayler^  3  Cranch,  270. 

According  to  the  above  pi'inciples,  it  will  at  once  be  seeh 
that  a  court  of  equity  cannot  withhold  its  hand  in  extending 
relief  in  this  case,  however  innocent  of  actual  fraud  the  de- 
fendants may  have  been.  We  are  of  opinion,  that  the  de* 
cree  of  the  chancellor  be  affirmed. 

Decree  afBrined» 


Caldwell,  et.  al,  vs.  Knott. 

Where  there  li  a  deer  and  certain  riglit  to  the  enjoyment  of  property,  and  an  iqjd- 
riooe  interruption  of  that  right,  and  where  the  injury  ia  Immediate  and  irreparaUei 
and  the  remedy  at  law  ia  from  the  nature  of  the  injury  Imperfect,  a  court  of  chancery 
will  entertain  Jurisdiction  and  give  relief. 

But  if  the  right  in  not  clear  and  manifest,  and  inconaistent  with  the  anertlon  of  a 
similar  r%bt  in  the  defendant,  a  court  of  equity  will  not  Interfere  until  the  right  is  as- 
certalned-at  Jaw. 

The  complainants'  land  was  flooded  by  the  mill  pond  df  the  defe&dant,  and  Ms  spring 
Injured.  The  defendant  by  way  of  defence,  relied  upon  n  parol  license  given  by  the 
eomplainant*8  ancester  to  build  the  pond  and  overflow  his  land:  It  was  held,  that  whe- 
ther  or  not  the  parol  license  was  binding,  or  could  be  revoked  was  a  legal  question, 
and  that  the  complainant  could  not  resort  to  a  court  of  chancery  to  destroy  the  dam 
until  that  question  was  determined  at  law. 

Query y  Whether  a  parol  license  to  erect  a  mill  and  to  overflow  land,  can  be  revok- 
ed, after  considerable  expense  bas  been  Incurred,  in  erecting  the  mill  and  dam. 

Where  the  defendants  mill  dam,  which  overflowed  complainants  land,  had  been 
built  more  than  ten  years  before  the  bill  was  filed,  this  was  held  to  be  such  laches  as 
prevented  the  interference  of  a  cdurt  of  equity  until  the  right  was  tried  at  law. 

The  facts  of  the  case  necessary  to  be  stated,  will  be  found 
in  the  opinion  of  the  court. 


VOL.  10. 
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NiitsHVlLJLS, 
Deeember,  1836. 

CaMwell 

vs. 

Knott 


T.  H.  Cahal^  foi*  complainants 
G.  S.  Pillow,  for  defendant. 


Cocke,  (Special  Judge,)  delivered  the  opinion  of  the  court* 

The  bill  in  this  cause  is  filed  to  abate  or  prostrate  a  mill- 
dam,  erected  by  the  defendant,  and  which  the  complainants 
allege,  throws  the  water  back  and  dams  up  and  destroys  the 
only  Jasting  and  valuable  spring  upon  their  tract  of  laud,  which 
is  situated  on  the  verge  of  the  creek.  The  defendant  relies 
upon  two  grounds  of  defence.  1st,  he  insists  that  if  there  is 
any  such  spring,  it  is  situated  in  the  bed  of  the  stream,  so  that 
the  creek  in  its  natural  state  floods  it  at  all  seasons  of  the 
year,  when  the  pond  affects  it,  and  that  the  mill  pond  does 
not  injure  the  spring;  2d,  he  insists  that  the  rights  of  the 
plaintiff  ought  to  have  been  tried  at  law,  and  that  this  court 
has  no  jurisdiction.  The  proof  in  this  cause  is  voluminous, 
but  it  is  unnecessary  to  examine  it  in  detail.  It  appears  how- 
ever to  be  substantially  proved,  that  before  the  mill  was  built, 
ParrisF.  Dooly,  the  owner  of  the  land,  who  was  the  father  of 
complainants,  and  the  former  husband  of  complainant  Cyn- 
thia, consented  to,  and  aided  in  building  the  dam;  this  was  in 
1823.  Dooly  died  in  1829,  and  there  is  no  evidence  that 
before  his  death  he  ever  desired  the  dam  to  be  demolished. 
The  bill  was  filed  in  1833,  about  ten  years  after  the  mill  was 
built. 

It  is  certainly  well  settled  as  a  general  principle  in  the  ju-* 
risprudence  of  England,  in  respect  to  the  exercise  of  all 
rights,  that  a  man  must  enjoy  bis  property  in  such  a  mauner 
as  not  to  injure  that  of  any  other  person.  2  Black.  Com. 
215.  Therefore  every  diversion,  obstruction,  or  other  act 
in  relation  to  streams  of  water,  which  is  collaterally  or  con- 
sequentially injurious,  is  obviously  repugnant  to  this  principle, 
and  is  a  species  of  tort  denominated  a  nuisance.  A  private 
nuisance,  which  is  any  thing  done  to  the  hurt  or  damage  of 
the  lands,  tenements,  or  hereditaments  of  another,  is  the  sub- 
ject of  proceedings  at  the  common  law  by  an  action  on  the 
case;  the  party  injured  recovers  satisfaction  for  the  injury 
sustained,  and  every  continuance  of  the  nuisance  is  held  to 
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be  a  new  one,  for  which  a  new  action  wiJl  lie.  See  3  Black.  Naihvillb, 
Com  217  to 22 1.  It  is  manifest,  therefore,  that  the  plain- 
tiffs have  an  undoubted  remedy  at  law,  but  still  in  cases  where 
the  injury  is  immediate  and  irreparable,  and  where  the  reme- 
dy at  law  is  from  the  nature  of  the  injury  imperfect^  a  court 
of  chancery  will  interpose.  The  foundation  of  this  jurisdic- 
tion is  the  necessity  of  a  preventive  remedy.  When  great 
and  immediate  mischief  in  the  comfort  and  useful  enjoyment 
of  property  occurs,  the  interference  rests  upon  the  principle 
of  a  clear  and  certain  right  to  the  enjoyment  of  the  subject 
in  question,  and  an  injurious  interruption  of  that  right,  which 
upon  just  and  equitable  grounds  ought  to  be  prevented.  1 
Vern.  Rep.  127,  275:  IG^Ves.  338:  2  John.  Chan.  Rep. 
164,  463.  The  right  must  be  clear,  manifest  and  undoubt- 
ed, otherwise  a  court  of  equity  cannot  interfere,  until  the 
right  is  ascertained  at  law.  The  right  must  be  exclusive  in  its 
character,  that  is,  it  must  be  inconsistent  with  the  assertion 
of  a  similar  right  in  the  defendant. 

The  determination,  therefore,  of  opposing  rights,  is  purely 
a  legal  question,  and  until  such  a  determination  a  court  gf 
chancery  will  not  interfere. 

In  the  case  before  the  court,  the  plaintiff's  tide  to  the  land 
on  which  the  spring  flows  is  undoubted,  but  the  defendant 
sets  up  by  way  of  defence,  the  consent  of  their  ancestor  to 
build  this  mill;  that  in  consequence  of  such  consent  it  was 
erected  and  great  expense  incurred;  that  after  the  mill  was 
built,  with  a  full  knowledge  of  the  consequences  arising  from 
the  erection  of  the  dam,  he  acquiesced  therein  until  hisdeatli. 
This  it  is  contended,  and  we  think  justly,  amounts  to  a  parol 
privilege  or  license  to  overflow  his  land;  and  whether  or 
not  this  permission  is  bindmg,  or  dan  he  revoked,  is  a  question 
determinable  in  the  courts  of  common  law.  It  is  questiona- 
ble whether  a  parol  consent  given  to  the  erection  of  a  mill- 
dam,  or  a  license  to  overflow  land,  after  it  has  been  erected 
by  the  other  party  and  great*  expense  incurred,  can  be  re- 
voked. The.  tenderity  of  the  modern  decisions  is  that  it  can- 
not. 7  Taunt.  R.  374;  8  East.  308:  5  Moore  and  Payne, 
712:  cited  2  Harrison's  Index,  1450.  But  be  this  question 
as  it  may,  this  is  not  the  proper  forum  to  determine  it. 
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iTASHviLLK,      iDdependeDt,   however,    of  this  eround,  there  is   another 

Deoaniber,  1836.  '  '  d  ' 

— which  is  decisive  of  the  cause.    The  proof  shows,  that  the 

T  mill  dam  was  erected  and  used  for  ten  years  before  any  ap- 
plication was  made  to  this  court.  In  Weller  vs.  Smtaton^ 
1st  Cox's  Cases,  103,  the  lord  chancellor,  speaking  of 
this  head  of  equity  jurisdiction,  says,  "I  take  it  to  be  a  head 
of  equity  to  interpose  by  way  of  injunction,  where  a  party  is 
building  new  works  upon  an  old  possession;  but  when  the 
works  have  been  permitted  to  remain  three  years,  that  is 
considered  such  laches,  as  to  preclude  the  party  from  having 
relief  here,  without  first  going  to  law."  The  same  principle 
is  asserted  by  Chancellor  Kent,  in  Read  vs.  Giffordy  6  John. 
Chan.  Rep.  19.  In  that  case  the  tunnel  had  been  made,  and 
the  water  diverted  upwards  of  three  years.  Chancelior  Kent, 
in  denying  the  motion  for  an  injunction,  said,  ^Hhat  the  tun- 
nel had  been  made,  and  the  water  diverted  upwards  of  three 
years  ago,  and  the  right  ought  first  to  be  settled  at  law."  In 
the  case  before  the  court,  the  mill  dam  was  built  and  the  spring 
overflowed  upwards  of  ten  years  before  the  bill  was  filed. 
Onder  such  circumstances,  we  think,  the  complainants'  right 
ought  to  be  first  settled  at  law;  we  therefore  afiSrm  the 
decree. 

Decree  affirmed- 


^ 
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Cocke  vs.  'rROTTER,  el.  ah 


NASHVILLE, 

Oecember,  183C. 
Cocke 

V 


Where   bill  and  cross  bill  were  heard  to;;ct]ier  in  the  chnnccry  court,  lul  the  rule         —, 
docket  only  showed  that  the  cross  bill  I-.ad  t-een  regularly  set  for  lieartng:,  tl:is  couit  wfll 
not  remand  the  cause  for  such  stipposed  irregularity. 

If  an  answer  la  not  responsive  to  some  charge  or  inter rugntory  lnt!.e  bill,  and  the  an- 
swer is  replied  lo,  fncts  alleged  in  ll,  by  way  of  avoidance,  trust  be  proved. 

Wheic  a  bill  of  sale  is  made  to  a  minor  or  infant  of  tender  ycurp,  liviog  with  his  fa- 
ther, which  purports  to  be  for  a  valuable  consideration,  the  court  cannot  merely  from 
the  fact  of  infancy,  infer  that  the  consideration  was  paid  by  the  infant's  father. 

The  presumption  of  law  is,  tl*.at  iLe  considerat'on  stated  in  a  deed  or  I  ill  of  sale 
passes,  QSthe  deed  imports,  from  tl  e  vendee  to  the  vendor. 

A  bill  of  sale,  no:  registered  or  proved,  ia  notwithstanding  val^Retwcen  tlie  parties. 
It  would  only  be  void  as  to  creditors  and  purchnscrs.  ^ 

Where  an  adniinistrator  lakes  the  property  of  a  third  persoK  into  t)OSBession,  claim, 
ing  It  as  part  of  his  intestates  property,  he  thereby  bccome^^crsonally  responsible  to 
the  owner. 


Wlierea  bill  was  filed  to  enjoin  the  sale  of  slaves,  and 
complainant,  but  the  injunction  was  dissolved  and  the  si 
decree  for  the  value  of  the  slaves  was  not,  under  such  cir 


Interest  on  the  hire  of  slaves  due  at  the  end  of  eacli  y 
down  to  the  taKin?  of  the  account,  should  be  allowed; 
tt,  by  adding  the  interest  to  the  principal  at  tl.c  end  of  e 


tlnn  delivcri 
s^ld:  Held,  tl 


ve   twin  delivered   to 

were  scfld:  Held,  that  a 

ances,  erroneous. 


niculating  it\on  each  item, 
t  is  erroneous 'to  compound 
year. 


All  the  material  facts  of  this  case  aif^  stated  in  the  opinion 
of  the  court.  II 


I 


"i,  Campbell  and  Boyd^  for  complainant. 
T.  Washington  and  Jl.  M.  Clayton^  for  defendants.  J^ 

Reese,  J.  delivered  the  opinion  of  the  court. 

1st.  A  preliminary  question  to  be  considered  is,  whether 
this  cause  consisting  of  bill  and  cross  bill,  was  so  brought  to 
hearing  before  the  chancellor,  as  (hat  by  the  rules  and  course 
q(  a^court  of  chancery,  he  could  pass  upon  the  merits  and 
determine  the  rights  of  the  parties,  or  whether  such  irregula- 
rity took  place,  as  that  this  court,  upon  the  appeal,  cannot 
hear  the  cause, .  but  must  remand  it  to  the  chancery  court .^ 
The  defendant  in  the  original  bill   so   insists,  and  he  grounds 
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Nashville, himself  upon  the  following  state  of  the  case.     After  the  re- 
December  1836.  .*"  /•iiiiri  1  ••! 

plications  were  filed  to  the  defendants  answers  to  the  original 

V  and   anfiended    bill,  and  after   the  dissolution  of  the  injunc- 

*^'^^  lion,  the  court,  in  May,  1832,  ''ordered  that  the  cause  be 
set  for  6nal  hearing  at  the  next  term  of  the  court,"  and  after- 
wards in  October,  1834,  the  court  ordered  that  the  cause 
be  remanded  to  the  rules,  with  leave  to  file  a  cross  bill  for  the 
benefit  of  the  creditors  of  Stephen  Cocke,  deceased.  What 
has  been  called  by  the  parlies  on  both  sides,  and  by  the  chan- 
cery court,  a  cross  bill,  was  filed  against  the  complainant  in 
•  the  names  of  the  defendants  in  the  original  bill,  and  on^  Ste- 
phen Cocke,  jun.  by  his  guardian,  claiming  to  be  a  creditor 
of  the  estate  of  Stephen  Cocke,  deceased.  As  to  this  cross 
bill,  at  June  rules,  1836,  it  is  entered  on  the  rule  docket, 
"set  for  hearing  exparle  for  want  of  answers,"  and  at  the 
ensuing  term  of  the  chancery  court,  the  causes  were  tried 
together  in  the  presence  of  counsel  on  both  sides,  and  no 
objection  appears  to  have  been  made.  It  is  now  said,  that 
the  original  cause  ought  to  have  been  again  set  for  hearing, 
and  no  entry  on  the  rule  docket  to  that  effect  appears.  To 
this  we  answer,  first,  that  in  the  situation  in  which  the  cause 
stood,  it  was  competent  for  either  party  to  have  set  it  for 
hearing  on  the  first  day  of  the  term;  it  was  competent  for 
them  to  have  heard  it  by  consent,  without  entry  on  the  rule 
docket.  Again,  no  proof,  in  the  lapse  of  four  years,  was 
taken  by  either  party,  and  the  case  could  not  have  been 
opened  for  taking  testimony  by  either  side,  without  very 
^ong  and  special  ground  laid  by  affidavit;  no  such  applica- 
nia  was  made;  no  injury^  therefore,  to  the  rights  of  either 
party  was  done  by  hearing  it  as  it  stood.  2d.  The  cause  con- 
sidered by  both  parties  and  by  the  chancery  court,  as  a  cross 
bill,  was  set  for  hearing  by  the  complainant  in  that  bill  for  the 
want  of  an  answer.  A  cross  bill  incorporates  itself  with  the 
original  bill,  and  must  be  heard  with  it.  When,  therefore, 
the  complainants  in  the  cross  bill  set  it  down  for  hearing,  they 
did  an  act,  the  legal  effect  of  which  perhaps  was  to  set  down 
the  principal  cause  also.  This  consequence  certainly  resulted 
so  far  as  consent  was  necessary  to  it.  In  conclusion  we 
will  say,  that  this  point  has  received  more  attention  from 
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the  counsel   and  the  court  than  its  importance  merits.     It  is  f-^-^^vu.i.jc, 

'  ^  Ducembcr,  I83(>. 

to  be  hoped  this  attention,  on  similar  grounds,  will  not  often — ^^ 

be  exacted.  If  the  cause  were  remanded,  it  would  be  in  ^  y 
order  that  an  entry  might  be  made  on  the  rule  docket.  The 
attitude  of  the  cause  and  the  rights  of  the  parlies  would  not 
be  changed  by  it.  Very  different  was  the  case  of  Lowry  vs. 
McGhee^  5  Yer.  Rep.  238,  where  the  defendants,  without 
a  rule  for  replication,  set  the  cause  for  hearing  on  bill  and 
answer,  making  thereby  iheir  entire  answer  testimony  in  the 
case. 

2.  The  bill  alleges  that  on  16th  January,  1816,  the  com- 
plainant purchased  a  negro  woman  from  one  Charles  Miles, 
for  the  consideration  of  $300,  and  took  a  bill  of  sale,  which 
IS  annexed  to  the  bill;  that  he  took  her  to  the  house  of  his 
father,  where  he  then  resided,  and  continued  to  reside  till 
1829,  the  time  of  his  father's  death.  That  during  that  time 
she  had  a  male  child,  Daniel.  Th^t  his  father  never  pretend- 
ed to  set  up  the  least  claim  to  the  negroes,  and  that  the  de- 
fendant, as  administrator  of  his  father's  estate,  was  about  to 
sell  them,  and  an  injunction  was  prayed.  An  injunction  to 
restrain  the  sale  was  issued.  The  defendant  answers,  that  the 
intestate  in  1807  purchased  the  negro  woman  from  James  W. 
Cocke,  and  exhibits  the  bill  of  sale. 

The  defendant  states  in  his  answer  that  he  is  informed  and 
believes  the  fact  to  be  so,  that  Miles,  under  whose  bill  of 
sale  complainant  claims,  became  possessed  of  the  negro  by 
virtue  of  some  contract  with  his  intestate,  and  afterwards 
made  the  bill  of  sale  to  the  complainant,  then  an  infant,  at 
the  request  of  said  Stephen  Cocke,  who  paid  to  the  said 
Miles  all  the  consideration  which  was  advanced  for  said  bill 
of  sale.  That  complainant  was  then  an  infant,  and  could  not 
have  by  any  means  paid  the  consideration.  That  the  bill  of 
sale  was  in  effect  a  voluntary  conveyance  from  said  Stephen 
to  complainant,  and  that  the  said  Stephen  only  intended  to 
give  him  the  negro  and  her  increase,  if  not  necessary  to  pay 
debts;  that  intestate,  in  his  life  time,  exercised  exclusive 
ownership  over  the  negroes,  and  in  April,  1832,  mortgaged 
the  negro  woman,  to  secure  a  debt  of  his,  and  a  deed  of 
mortgage  is  exhibited  with   the    answer,  in  which  one  ol  the 
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Nashville,  necroes  ineniioned,  is  of  the  same  name  with  that  in  dispute. 
The  answer  also  states,  that  the  bill  of  sale  from   Miles  to 

Cocke 

V  complainant  has  not  been  registered,  and  that  in  the  neigh- 
borhood the  intestate  was  regarded  as  the  owner  of  the  ne- 
groes and  obtained  credit  on  that  ground.  That  intestate, 
on  17th  January,  1816,  before  the  date  of  the  bill  of  sale  to 
complainant,  as  the  answer  expressly  alleges,  became  ex- 
ecutor of Cocke,  deceased,  and  that  since   his  death 

judgment  has  been  obtained  against  respondent,  for  his  de- 
fault as  executor.  That  the  bill  of  sale  to  complainant,  he 
is  advised,  is  fraudulent  against  creditors,  and  that  he  was 
about  to  sell  said  negroes  when  enjoined.  This  answer  is 
replied  to,  and  no  proof  whatever  is  taken  in  the  case,  nor 
other  proceeding  materially  varying  the  rights  of  the  parties, 
as  shown  in  this  bill  and  answer.  In  this  state  of  the  case, 
what  are  the  legal  consequences  necessarily  resulting.^  1st. 
The  answer  admits  the  bill  of  sale  from  Miles  to  the  com- 
plainant, exhibited  with  the  bill,  states  that  Miles  by  contract 
with  Stephen  Cocke,  was  possessed  of  the  negro,  and  convey- 
ed her  to  the  complainant,  states  that  defendant  being  an  in- 
fant,- had  no  means  to  purchase,  and  alleges  that  the  consi- 
deration was  advanced  by  Stephen  Cocke  to  Miles,  and  was 
intended  as  a  gift,  if  not  necessary  to  pay  debts.  Now  this 
allegation  of  the  consideration  having  been  paid  by  Stephen 
Cocke,  is  not  responsive  to  any  charge  or  interrogatory  in  the 
bill,  and  the  answer  being  replied  to,  and  there  being  no  proof 
in  the  cause,  the  court  are  not  permitted  to  infer  the  fact  from 
the  tender  years  of  the  complainant,  who,  notwithstanding 
that,  might  have  had  ample  means.  The  presumption  is,  that 
the  consideration  passes,  as  the  deed  imports,  from  the  ven- 
dee to  the  vendor.  There  is  nothing  shown  to  prove  the  con- 
trary. If  then,  as  must  be  presumed,  the  consideration  was 
paid  by  the  complainant  to  Miles,  who,  as  the  answer  states, 
was  possessed  of  the  negroes  by  contract  with  Stephen 
Cocke,  all  other  questions  in  the  case  are  at  an  end,  as  the 
complainant  has  a  deed  from  Miles,  which  although  unregis- 
tered is  valid,  there  being  no  creditors  of  Miles  objecting 
thereto.  This  view  is  decisive  of  the  whole  case,  and  as  it 
presents  itself  in  limine  and  cannot  be  obviated,  it  is  useless 
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and   perhaps  hardly  proper  to  determine  other  points   which  Nashville, 

have  been  discussed  with  much  ability.   Some  of  these  points 

would  bring  us  to  the  same  result.     As  to  the  remedy  given  v 

by  the  chancellor,  it  is  objected,  1st,  that  the  decree  is  render- 
ed against  him  personally,  although  he  is  sued  as  administrator. 
He  is  called  administrator  indeed  in  the  bill,  because  he  as- 
sumed by  virtue  of  that  character,  without  legitimate  power 
derived  from  his  office,  to  inflict  a  wrong  upon  the  property  of 
complainant,  by  selling  and  disposing  of  it.  The  bill  states 
the  facts  upon  which  liis  liability  arises;  they  make  him  per- 
sonally responsible.  2d.  It  is  objected  that  the  bill  was  filed 
to  recover  the  negroes  specifically,  aud  the  decree  is  for  their 
value,  hire,  &.c.  The  complainant  is  now  entitled  to  have 
the  negroes  specifically  delivered  to  him,  and  if  the  defen- 
dant can  do  so  he  certainly  may.  But  the  cross  bill,  filed 
by  defendant  in  1834,  states,  that  before  that  time  he  had 
sold  the  negroes,  and  therefore,  if  the  complainant  is  willing 
to  accept  their  value,  defendant  cannot  object.  The  actual 
delivery  of  the  negroes  cannot  be  imposed  upon  the  defend- 
ant under  the  circumstances,  as  the  court  dissolved  the  in- 
junction and  permitted  a  sale  3d.  It  is  said,  annual  rests, 
as  to  the  hire  is  decreed,  and  that  this  is  harsh  and  unusual. 
We  suppose  that  nothing  more  is  meant  by  the  decree  than 
to  ascertain  the  hire  of  each  year,  and  for  the  sum  due 
for  hire  at  the  end  of  each  year,  to  give  interest  to  the 
time  of  taking  the  account.  This  is  proper.  If  it  be  in- 
tended to  compound  the  interest  at  the  end  of  each  year,  by 
adding  it  to  the  principal,  we  do  not  agree  to  such  course, 
and  would  reform  the  decree  in  that  respect,  but  we  put  the 
first  named  construction  upon  the  decree. 

Decree  affirmed. 

VOL.  10.  28 
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NAfHVILLE, 

December  1836. 

Blake 

▼ 
HiRkle 


Blake  v^.  Hinkle  et  al. 

It  is  the  du*y  of  a  party  before  he  bucb  the  siockhohlerii  of  the  Fayeltcville  Bank,  to 
pbtain  a  Judgntent  at  Jaw,  if  lie  can,  against  the  bank,  and  ascertain  by  the  issuance  and 
return  of  an  eiecution  that  tiiere  was  no  corporate  property  out  of  wliich  bis  Judgment 
could  be  satisfied. 

A  bill  against  the  stockliolders  of  the  bank  to  subject  them  to  individual  responsibility, 
most  aver  and  state  facta  from  which  it  will  appear  that  no  Judgment  could  have  been 
bbtaJned  against  the  ttank. 

The  bill  stated,  "that  complainant  was  informed  an^;!  believed  that  the  business  of  tF;e 
bank  had  beeu  so  fraudulently  and  negligently  conducted,  that  no  suit  ai  law  could  be 
commenced  against  it,  as  the  stockholders  hnd  failed  and  refused  to  elect  directors,  os 
they  were  required  to  do  by  the  charter,  and  done  many  other  acts  contrary  to  the  char- 
ter, whereby  the  corporation  is  dissolved,  and  by  reason  thereof  no  legal  process  can  be 
served  upon  said  corporation  or  its  oflicers,  if  any  there  be'in  oxistence."  The  Mil  also 
avers,  "that  if  a  Judguient  could  bo  had  it  would  ^tTord  no  relief,  os  :here  was  no  visiMe 
effects  of  said  bank  whereon  to  levy  an  execution:"  IielJ,that  these  averments  were  hi' 
■uAcientto  authorise  a  suit  og  inst  the  stockholders  individually. 

7he  faijurc  to  elect  ofTicors  or  directors  of  a  bank,  doe:)  not  produce  a  dissolution  of 
the  corporation. 

On  the  27th  of  February,  1834,  a  bill  was  filed  by  William 
C.  Blake  against  Joseph  Hinkle,  William  Moore,  Elliott  H. 
Hickman,  Charles  McKinney  and  William  Edmonson,  in 
which  it  is  stated  that  Blake  is  the  owner  of  Payetteville  Ten- 
nessee bank  notes,  to  the  amount  of  $650,  that  the  business  cf 
said  bank  has  been  so  negligenily  and  fraudulently  managed, 
that  no  suit  at  law  can  be  brouiiht  against  it,  as  the  stockhold- 
ers have  failed  and  refused  to  elect  directors  as  required  by  the 
charter,  and  many  other  acts  and  doings  have  taken  place  con- 
trary to  the  charter,  whereby  they  are  dissolved.  For  the 
reasons  above  set  forth,  no  legal  process  can  be  served  upon 
said  corporation  or  its  officers,  and  if  judgment  could  be  re- 
covered at  law;  nothing  could  be  obtained.  The  bill  refers  to 
the  charter  of  the  bauk  and  the  requisitions  thereof  It  avers 
that  the  defendants  arc  five  of  the  stockholders  of  said  bank, 
that  the  stock  was  not  paid  in,  but  stock  notes  given  therefor, 
which  were  renewed  payable  in  Fayetteville  bank  notes,  and 
that  afte wards,  in  1820,  the  directors  passed  an  order,  that 
debtors  to  the  bank  might  transfer  their  stock  in  payment,  and 
that  defendants  did  so,  and  no  fund  was  created    for   payment 
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of  the  notes  of  the  bank;  that  the  endorsers  upon  notes  due  to  ^^'^^^^^^"j 

*■  December,  1838* 

the  bank  have  by  the  negligence  and  mismanagement  of  the jr-r 

directors  been  discharged,  and  that  the  bank  issued  the  above       ^^^ 
notes  in  J  8 18.      The  bill  prays  that  defendants  may   be    de- 
creed to  pay  complainant  the  amount  due  him  by  the  bank,  with 
interest,  &c.     To  this  bill  there  is  a  demurrer  which  was  sus- 
tained by  the  circuit  court. 

J.  Campbell^  for  complainant,  contended,  1st.  that  the  cap- 
ital stock  of  the  bank  was  to  be  regarded  as  held  in  trust  for 
the  payment  of  the  corporate  debts.  Wood  vs.  Dummer, 
3  Mason's  Rep.  308.  That  in  this  case  the  defendants  were 
guilty  of  fraud  and  combination  with  the  directors,  upon 
which  ground  alone  the  bill  could  be  sustained. 

2d.  That  the  facts  stated  in  the  bill,  and  admitted  by  the  de« 
murrer,  showed  that  the  corporation  was  dissolved,  and  no  suit 
could  be  instituted  against  it  as  a  body  politio^  and  that  in  such 
case  a  bill  would  lie  against  the  stockholders.  Wood  vs. 
Dttmmcr,  3  Mason's  Rep.  408:  Vose  vs.  Granty  15  Mass; 
Rep.  505. 

F,  B.  Fogg,  for  defendant.  The  Fayetteville  bank  v/zi 
chartered  by  the  act  of  1815,  c'199;  amended  by  act  of  1817, 
c  146,  §  31,  2  Scott's  Revisal,  287,  and  415.  The  char-^ 
terdoes  not  expire  until  the  1st  of  January,  1841.  See  §33 
of  1817,  c  146.  By  th^  second  section  of  the  charter  act  off 
1815,  c  199,  the  directors  chosen,  hold  ttieir  seats  until  others 
are  elected.  The  forfeiture  of  the  charter  has  never  been  ju- 
dicially declared,  and  the  corporation  is  a  necessary  party. 
See  Robinson  vs.  Smith,  3  Paige's  Ch.  Rep.  222:  Wood  vs. 
Durrmer,  3  Mason's  Rep.  308:  Angel  and  Ames  on  Corpo*- 
rations,  510. 

2d.  By  the  act  of  1821,  c  197,  see  acts  of  that  year,  p; 
186,  alegaPremedy  is  provided  against  the  bank  and  its  funds, 
by  service  of  process  upon  the  late  president,  cashier  or  any 
director,  and  demand  of  payment  is  to  be  made  of  such  per- 
son or  persons.  This  bill  does  not  allege  any  presentation  of  the 
notes  to  the  cashier,  or  at  the  banking  house,  or^  to  any  other 
person,  and  gives  no  excuse  why  he  has  not  brought  suit  for 
more  than  fourteen  years.     This  court  as  a  court  of  equity 
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Nashville, has  no  right  to  proceed  against  individual   stockholders  where 

December,  1836.  ,   .  ,  , 

there  is  a  plain  remedy  at  law. 

Blake  ^  ''  .,/..,  i         j- 

v^  3d.  By  the  I7lh  and  18th  article  of  the  charter,  the   direc- 

tors are  made  personally  responsihle  at  law,  and  there  is  no 
allegation  that  the  corporation,  as  such,  have  refused  to  proceed 
against  them. 

4th.  A  court  of  equity  has  no  jurisdiction  during  the  ex- 
istence of  a  charter  to  enquire  as  to  its  forfeiture,  or  to  pro- 
ceed against  individual  stockholders.  Aiiomty  General  vs# 
Utica  Insurance  Company^  2  John.  Ch.  Rep.  371 :  also  Hop- 
kin's  Ch,  Rep.  354,  do.  598.  It  has  jurisdiction  to  proceed 
against  directors  for  a  fraudulent  breach  of  trust,  and  make  them 
individually  responsible.     2  Paige's  Rep.  p.  438. 

6th.  The  statute  of  limitations  is  a  good  bar  in  this  suit. 
Kinsdalevs.  Lamed ^  16  Mass.  G5. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Various  reasons  have  been  urged  in  argument,  why  the  de- 
cree of  the  circuit  court  for  Lincoln  county,  which  sustained 
the  demurrer  61ed  by  the  defendants  and   dismissed  the  bill, 
should  be  affirmed  in  this  court.     We  deem  it  unnecessary  tp 
consider  and  decide  upon  all  the  grounds.     We   areofopin 
ion,  that  the  bill  does  not  sufBciently  aver  and  show  that  com- 
plainant could  not  have  obtained  a  judgment  at  law  against  the 
bank.     If  be  could,  he  ought  to  havte  done  so,  and  by  the  is- 
suance dnd  return  of  an  execution  thereon,  have  ascertained 
that  there  was  no  corporate  property  out  of  which  bis  judg- 
ment could  be  satisfied,  before  in  this  court,  he  sought  upon  the 
grounds  stated  in  the  bill,  to  render  the  stockholders  sued  indi- 
vidually responsible.     The  bill. upon  this  point  states,  that  the 
complainant  has  been  informed  and  believes  that  the  business 
of  said  Fayetteville  Tennessee  bank,  has  been  so  negligently 
and  fraudulently  managed  and  conducted,  that  no   suit  at   law 
can  be  commenced  against  it,  as  the  stockholders  of  said  bank 
have  failed  and  refused  to  elect  directors  of  said  bank,  as  they 
were  required  to  do  by  the  charter,  and  done  many  other  acts 
contrary    to    the   charter,    whereby  they    are  dissolved    for 
the  reasons  above  set  forth;   by  reason  thereof,  no  legal  pro- 
cess can  be  served  upon  said  corporation,  or  its  officers,  if  any 
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there  be  in   existence.     And  the  complainant   adds»,  "that  if  nashville. 
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a  judgment  could  be  obtained  at  law  it  would  not  afford  relief, — 

as  there  are  no  visible  effects  \^f  the    said  Fayetieville   bank       ^^^  ^ 
whereon  to  levy  an  execution. 

By  the  charter  of  the  bank  granted  in  1815,  the  existence 
of  the  corporation  will  continue  till  the  year  1841.  No  disso- 
lution is  alleged  in  the  bill,  as  the  result  of  judicial  or  legisla- 
tive action,  but  the  corporation  is  stated  to  have  been  dissolved 
by  the  non-election  of  officers  and  other  acts  inconsistent  with 
the  charter.  The  failure  to  elect  directors  or  other  officers, 
could  not  produce  a  dissolution  of  the  corporation,  nor  could  it 
prevent  the  institution  of  an  action  at  law.  For  it  is  provided, 
with  regard  to  this  bank,  by  the  act  of  1821,  c  197,  §  5,  that 
i  n  such  event,  demand  shall  be  made  and  process  served  upon 
the  Jate  president,  cashier,  or  any  director. 

There  is  no  averment  in  the  bill  that  none  of  those  persons 
who  had  so  been  officers  or  directors  of  the  bank  exists  with- 
in the  reach  of  process  from  a  court  of  common  law,  but  the 
statement  is,  that  the  failure  and  neglect  to  elect  directors 
prevents  the  obtainnient  of  a  judgment  at  law. 

Upon  this  ground,  then,  we  sustain  the  demurrer  to  the  bill 
and  affirm  the  decree  of  the  cipcuit  court. 

Decree  affirmed. 
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Nashville, 
Deceniticr  1836. 

Mamrico 

V 

Laird 
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Hamrico  vs.  Laird  et  al. 

A  liiitb  i!id  Iiaviil!  ndminiitc'ed  on  Ma  dcrc.i.-eii  wife'H  estate,  iiftcr  payiuRnt  of  her 
debts  iscaifUed  tis  itU9band,  in  liis  own  rijht,  and  in  c.\clu8iun  of  her  next  of  kin,  to  all 
her  personal  property. 

But  wliere  the  Inisband  by  an  ante  nujiiial  contract  relinquislies  and  releases  all  claim 
hy  virtue  of  hl«  uiarit&I  rights,  to  tlie  soparaie  estate  of  his  wife,  .l.e  next  of  icin  of  the 
wife  will  be  entitled  to  it. 

Where,  by  an  ante  nuptial  contrt'ict,  certahi  pro]>erty  bclonji^in^  to  the  intended  wif^ 
wasscttlcd  to  her  separate  use,  and  it  was  also  stipulated  ''in  order  tl:at  it  may  fully  ap* 
pearthatthe  money  or  property  purchased  by  the  same  is  to  remain  hers,  (the  intended 
wife's,)  and  tlie  said  John  Hamrico,  (tl;e  intended  hnsliand,)  agrees  and  binds  liimfclf^ 
Iii»  heirs,  ice.  to  re*lnquiis!iall  claim  he  hca  or  ever  could  hav«  to  the  propcri\Fn  purchas- 
ed, or  money  either  in  taw  or  equity,  that  he  might  liave  by  marrying  and  becoming  the 
husband  Sf-c.  and  t])nt  sho,  t!ie  said  Sarah  Tuttle,  s!iall  have  the  sole  disposal  and  man- 
agement of  the  same,  with  as  much  right,  power  and  authority  as  if  a  marriage  had 
never  taken  place  I  et\yeen  th<>  parties  &c;  Held,  titaMhis  was  a  reliuquisliment  of  the 
marital  rights  of  the  husband  ubrolulely,  and  not  nif^rely  durine  the  coverture. 

For  the  facts  of  this  case  see    the  opinion  of  the  court. 

A,  Wright^  for  complainant. 

F,  B.  Fogg  and  J.  fV,  Comhs^  for  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  the  complainant,  who  as  admin- 
istrator of  his  wife,  and  by  virtue  of  his  marital  right,  seeks  to 
recover  certain  negroes,  the  separate  property  of  his  wife, 
from  the  defendant,  Martin  Laird,  the  trustee  of  the  wife,  and 
from  one  of  her  next  of  kin,  who  have  the  negroes  in  posses- 
sion; the  other  defendants  are  also  her  next  of  kin. 

1st.  It  can  scarcely  now  be  made  a  question  whether  the 
husband,  having  administered  upon  the  wife's  estate,  is  entitled 
to  retain  the  separate  property  and  choses  in  action  of  the 
wife  after  payment  of  the  debts,  without  distribution  among 
her  next  of  kin.  He  is  not  acrurately  described,  when  called  as 
is  sometimes  done,  her  next  of  kin,  nor  does  he  derive  his 
title  to  claim  her  personal  pioperty  from  the  statute  of  distri- 
butions, but  he  claims  it,  and  is  entitled  as  husband,  and  in  right 
of  the  marriage  as  owner.  An  ingenious  elementary  writer, 
Mr.  Reeves,  in  his  Domestic  Relations,  p.  11  to  17,  makes 
an  argument  to  prove  that  the  husband  having  been    unprovi- 
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ded  for  in  the  statute  of  distributions,  22  Ch.  II.  c  10,  his  Nashville, 
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right  to  the  exclusive  enioyment  and  ownership  ol   his  wile's 

separate  property  and  choses  in   action,  is  founded  upon  the  v 

29  Ch.  II.  c3,§  35,  and  that  therefore  in  all  those  States  of  our 
union,  where  this  section  of  the  latter  statute  has  not  been  re- 
enacted,  the  husband,  if  he  administer,  is  bound  to  distiibute 
the  surplus  to  the  next  of  kin  of  the  wife.  As  neither  North 
Carohna  before  our  separation  from  her,  nor  Tennessee  since, 
have  re-enacted  that  section,  the  point  was  raised  a  few  years 
since  in  the  chancery  court  at  Franklin,  in  the  case  o{  Maury 
and  Wife.  vs.  Eaton^  Leivis  and  others^  and  in  the  chancery 
court  at  Charlotte,  in  the  case  of  Joslin,  vs,  Thompson,  In  the 
former  case,  the  point  was  discussed  by  counsel  wiih  much  force 
and  ability,  and  the  chancellor  determined  the  question  against 
the  claim  of  the  next  of  kin,  and  against  the  argument  in 
Reeves'  Domestic  Relations.  As  the  decision  in  each  of 
those  cases,  was  acquiesced  in  by  the  parties  and  by  the  pro- 
fession, and  that  the  question  may  not  again  be  raised  and  discus- 
sed, wo  deem  it  not  improper  to  say  that  we  think  the  point 
was  correctly  determined  in  those  cases.  The  husband,  there- 
fore, in  this  case,  would  be  entitled  upon  his  general  right  to 
recover  the  possession  of  the  property  in  controversy,  unless 
that  right  be  destroyed  l)y  something  existing  in  the  cause. 

2d.  The  nea^roes  in  dispute  were  during  the  coverture,  pur- 
chased by  the  separate  funds  of  the  wife,  and  by  her  direc- 
tion conveyed  to  Martin  Laird,  the  defendant,  and  to  his  heirs 
&c.,  ''upon  condition  that  he  is  to  suffer  and  permit  Sarah 
Hararico,  wife  of  John  Hamrico,  to  keep  possession  of,  and 
enjoy  to  her  own  seperate  use  and  benefit  the  said  negro  wo- 
man and  her  increase,  free  from  the  control  or  disposal  of  her 
said  husband,  or  any  other  person,  and  if  the  said  Sarah  should 
at  any  time  hereafter  desire  to  sell  or  otherwise  dispose  of 
said  negro  or  her  increase,  the  said  trustee  is  hereby  bound  to 
convey  and  dispose  of  said  negro  or  her  increase,  according  to 
the  wish  and  instructions  of  the  said  Sarah,  and  should  the 
said  Sarah  wish,  she  is  hereby  authorised  to  dispose  of  said 
negro  and  increase  by  will,  and  the  same  shall  go  according  to 
her  said  will  after  her  death,  and  should  she  die  intestate,   then 
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Nashilvle,  the  said  neffro  and  her  increase  shall  co  to  her  children   if  she 

Deccmtier,  1836.  "         .  ° 

■ have  any,  and  if  not,  then  to  her  brothers  and  sisters." 

V  The  wife  took  the  property  into  her  possession  and  retain - 

"^^  '  ed  it  till  her  death.  She  directed  no  sale,  made  no  will,  and 
died  without  issue.  The  defendants  are  her  brothers  and  sis- 
ters. Can  they  claim  the  property  by  virtue  of  the  above  in- 
strument.^ Founding  their  title  upon  that  ahne,  it  is  most 
clear  they  cannot.  The  entire  property  was  hers  and  at  her 
absolute  disposal,  without  control  or  limitation.  No  estate 
whatever  vested  in  the  defendants  by  operation  of  this  deed.  It 
were  useless  to  cite  authorities  to  maintain  a  proposition  so  ob- 
vious. _ 

3d.  But  there  was  in  consideration  of  marriage,  an  ante 
nuptial  contract  between  the  husband  and  wife,  both  being  of 
full  age.  That  contract  is  as  follows:  "Whereas,  a  marriage 
is  about  to  take  place  between  John  Hamrico,  of  the  county  of 
Giles  and  State  of  Tennessee,  and  Sarah  Tuitle,  of  the  said 
county  of  Giles  and  State  aforesaid,  the  said  John  Hamrico 
being  widower,  and  having  several  children  living  with  him  that 
lie  had  by  his  Grst  wife,  and  as  Sarah  Tuttle  is  a  single  woman 
without  children,  it  appears  right  that  a  part  of  the  money  and 
debts  dueher  should  and  ought  to  remain  hers,  and  under  her 
control  after  marriage,  the  same  as  at  this  time;  for  remedy 
whereof,  the  said  John  Hamrico  for  himself,  his  heirs,  &c., 
agrees  with  the  said  Sarah  Tuttle,  that  the  said  Sarah  shall 
and  may  set  apart  and  keep  for  her  own  use,  and  to  be  at  her 
own  disposal,  four  hundred  and  fifty  dollars,  out  of  any  money 
she  may  have  on  hand  at  this  time,  or  in  debts  owing  to  her, 
to  be  applied  by  herself  or  any  other  person  she  may  author- 
ise to  lay  the  same  out  to  purchase  a  negro  woman  and  child, 
or  said  money,  she  may  lay  out  in  any  other  way  it  may  suit 
her  best;  and  in  Wder^that  it  may  more  fully  appear  that  the 
money  or  property Jpurc based  by  the  same  ^is^to  remain  hers, 
the  said  John  Hamrico  agrees  and  binds  himself,'^  his  heirs, 
&c.,  to  relinquish  all  claim'he  has  or  ever  could  have  to  the 
property  or^money  so  purchased,  either  in  law  or  equity,  that 
he  might  acquire  by  marrying  and  becoming  the  husband  of 
^he  said  Sarah  Tuttle,  and  that  she,  the  said  Sarah,  shall  have 
he  sole  disposal  and  management  of  the  same,  with   as  much 
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right,  pow«f  and  authority  as   if  a  marriage  had  never  taken  Jf^*"^* VS 
place  between  the  parties>or  as  if  the  said  Sarah  had  never  be- — - — ; 

*  ,  ■  Hainrico 

con)e  the  said  John's  wife.     In  witness  whereof  we  have  here-  ▼ 

4UUo6et  our  hands  and  seals,  this  8th  day  of  May,  1830. 

JOHN  HAMRICO,  [Seal.] 
SARAH  TDTTLE,[Seal.] 
Attest,  Robert  M.  Bugg,  Martin  Laird." 
The  rights  of  the  parties  in  this  controversy,  and  the  result 
of  the  cause  must  depend  upon  the  construction  of  the  above 
contract,  as  to  whether  it  is  to  be  held  a  release  of  the  marital 
right  of  John  Hamrico  during  the  coverture  only,  or  absolutely. 
That  the  interest  of  the  husband  by  survivorship  may  be  re- 
leased  will  hardly  be  controverted.  In  equity  a  possibility 
may  be  both  released  and  assigned.  I  P.  Wm.  574:  ^  Atk. 
421:  5  Ves.  683:3  P.  Wm.  132:  2  Atk.  208:  1  Ves.  411. 
In  the  case  of  Ladbrook  and  Tompkins ^  2  Ves.  592,  it  is  de- 
cided, where  the  wife  of  a  freeman  (of  the  city  of  London,) 
is  cotTipounded  with,  her  third  accrues  to  the  whole  estate^  and 
she  is  considered  as  dead.  And  in  Read  vs.  Hallj  2  Atk. 
644,  where  the  wife  has  compounded  with  her  husband,  he 
is  to  be  regarded  as  leaving  no  wife. 

The  language  of  the  covenant  I»efore  us  is  very  strong. 
Does  it  look  only  to  the  coverture?  There  is  no  expression 
limi'iing  il  to  that  period.  The  terms  during  coverture  or  dur- 
ing the  life  of  the  wife,  no  wiiere  appear  in  it.  The  phrase  in 
the  recital,  'Mhat  she  is  to  hold  the  propcrt}  after  marriage  as 
before,"  is  not  equivalent  to  the  phrase  "during  coverture," 
it  is  much  stronger  against  the  husband.  The  recital  in  the 
commencement  of  the  instrument,  that  '*she  is  without  chil- 
dren," and  the  husband  has  "seveial  by  a  former  marriage," 
and  that  therefore  it  seems  right  that  a  part  of  the  property 
should  remain  hers,  seems  to  look  beyond  his  life,  to  a  pro- 
vision for  her  children,  as  against  the  husband  and  his  children 
by  the  forrrer  marriage.  And,  as  if  to  remove  all  doubt  on 
the  subject  of  hi3  at  any  time  putting  forward  a  claim  to  the 
property  In  question,  on  the  ground  of  his  marital  right,  pres- 
ent, prospective* or  coniingrnt,  he  explicitly  declares,  in  order 
that  it  may  more  fully  appear  that  the  money  or  property  pur* 

chased  by  the  same,  is  to  remain  hers,  the  said  ''John   Ham^ 
VOL.    10.  29 
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rfASHvxLLc,  {.{(.Q  ai^rees  and  binds  himself,  his  heirs,  &c.  to  rcilinntush,  and 

— :: — : does  rch'nqnijl),  sill  chiim  lie  has  or  ever  could  Ijave  to  the  mcy- 

V  noyor  property  so  purchased,  eiilicr  in  law  or  cquiiy,   lliat  he 

might  acquire  by  niarryinj:  and  becoming  the  hnsband  of  the 
said  Sarah  Tullle."  Language  more  strongly  appropiiate  to 
ex^Iude  him  from  all  title  whatever  to  the  properly,  by  virtue 
of  his  marital  riglit,  not  only  during  the  coverture,  but  abso- 
lu'ely  and  forever,  could  not  we  think  !»ave  been  adopted;  and 
we  are  unablj  t>  perceive  any  thing  in  the  balance  of  the  in- 
strument to  limit  this  language  to  the  period  of  coverture. 

Tht»  post  nuptial  conveyance  to  the  trustee  of  the  wife,  who 
was  one  of  the  witnesses  to  the  contract,  has  much  force  in  the 
view  we  are  taking  of  this  part  of  the  case.  We  have  said  it 
has  nole«:al  efficacy;)  r  se  in  passing  the  title  to  the  defend- 
ants. It  is  perhaps  not  a  good  .nppointment  und  ?r  the  con- 
tract, but  it  was  prepared  at  the  inslancc  of  the  wife,  submit- 
ted to  her  inspocli(in,  and  a|>proved  by  her.  'J'he  whole  trans- 
action in  sliort,  the  conduct  of  the  hubbaiid,  and  his  declara- 
tion on  the  subject,  arc  sf^ong  and  pregnant  circumstances  to 
show  in  what  sense  the  husband  and  Wife,  and  the  relaiior  s  of 
the  wife  undprslood  thr^  instrument  to  which  we  have  been  at- 
tempting to  give  a  conslruciion,  and  they  powerfully  fortify 
that  construction. 

'J'hecaceof  Stewnrtxs*  Stewarf^  7  J.  Ch.  Hep.  24S,  has 
a  good  deal  of  analogy  to  .his  case,  and  the  authority  of  it  had 
well  nigh  operated  on  our  minds  to  give  to  this  case  a  iMQerent 
result  from  that  above  indicated. 

Inthiit  case,  tha  chancellor  states,  (p.  24S,)  ^^that  the  hus- 
band covenanted  th tt  lis  wiie  during  coverture,  should  have 
to  her  own  use  all  the  personal  property  belonging  to  her  at 
lierma  riage,  or  which  migh  come  to  her  during  coverture,  by 
devise  or  otherwise,  and  that  she  might  convey  away  the  same 
according  to  the  forms  of  law,  by  testn.nent  or  othet*wise;  and 
that  during  coverture  she  should  enjoy  the  right  of  dower  in 
tlie  estate  of  her  former  husband,  and  the  rents  and  profits  of 
any  real  estate  to  which  she  might  be  entitled,  as  fidly  as  if  she 
bad  remained  sole,  he  thereby  releasing  all  his  marital  rights 
in  cod  over  the  same,  and  covenanting  to  make  other  assuran- 
ces. &c.''     The  chancellor  says  that  the  words  at  the  latter 
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end  of  the  covenant,  relesising  all  his  mfirital  rights  in  and  overNA^aviLLE, 
the  same,  refer  to  i  he  immediate  antecedent  provision  relative — naiHTwo — 
to  the  rents  and  profits   of  l.er  real  estate,   according  tp.  the  J 

mnxim,  idem  semper  anlecedenti  proximo  refertur.  And  if 
the  release  was  to  he  construed  to  ap|)ly  to  every  part  of  the 
covenant,  it  could  have  no  greater  operation  and  eflect  tlian 
the  provisions  in  the  covenant,  and  ought  to  he  construed  to  be 
only  a  release  of  his  marital  rights  during  the  coverture." 
This  extract  from  the  covenant  and  the  commentary  of  the 
chancellor  thereo]»,  show  the  difference  between  that  case  and 
the  one  before  the  court.  Indeed  that  case  proves  that  if  his 
marital  ri4,hts  had  been  clearly  and  absolutely  released,  effect 
would  have  been  given  to  it,  ahbough  the  children  as 
next  of  kin^  were  not  mentioned  in  the  release  or  the  covenant. 
Our  conchiiion  therefore,  in  this  case  is,  that  by  the  ante  nup- 
tial covenant  the  husband  did  absolutely  and  entirely  release 
liis  marital  rights,  and  therefore  that  the  next  of  kin  of  tho 
wife,  the  defendants,  arc  entitled  to  the  property  in  contro- 
versy. 

But  finally,  it  has  been  urged  for  the  complainant,  that  let 
the*righl  be  as  it  may,  he  has  administered  upon  the  estate  of 
the  wife,  and  in  his  character  of  administrator  is  eniitled  to  re* 
cover  these  negroes  33  assets  for  the  payment  of  debts; 
and  lor  this  we  are  referred  to  the  case  of  JMcKay  vs.  •Slle:i 
and  oihzrs^  6  Yer.  Rep.  44.  In  that  case  debts  against  the 
separate  estate  of  the  wife  were  allegnd  and  proved.  Here 
they  are  neither  alleged  nor  proved.  Here  also,  tnree  vears  havp 
elapsed  since  adminisiration  granted,  and  the  administration 
should  have  closed,  and  the  disiributees  would  be  entitled  if 
the  negroes  were  surrendered,  to  have  iheni  immediately  re- 
turned to  them. 

In  truth  the  complainant,  although  he  states  himself  as  the 
tdmi.iistrator,  yet  he  sues  upon  his  title  as  husband  and  owner 
of  the  property.  The  existence  of  a  debt  is  not  iotimatedy 
and  the  marriage  contract  itself  and  the  other  proof  in  the 
causci  make  the  existence  of  any  debt  highly  improbable*  Let 
the  decree  of  the  ch^cellor  be  affirmed. 

Decree  nffirme^* 
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I)ecember,]8S6, 
IValker 


Walker,  et.  ah  vs.  McConnico,  et.  al. 


McConlco  ^  promteory  note,  ex<>cnted  wltl  out  coneldcration,  and  with  A  view  to  protect  tll4 

iniiker*i  property  from   liii  creditor*,  cannot  be  enforced  agntitst  the  mirfier  by  the 
payee. 

Where  an  instnitndnt  of  writing  is  called  a  note,  In  a  deed  of  frtiat,  the  court  cftii. 
B0(  Infor  it  was  a  sealed  Instrument. 

On  ibe  1st  of  September,  1832,  the  defendant,  Lemuel 
B.  McConnico  executed  to  defendant,  Samuel  Cox,  a  deed 
pf  trust,  by  which  he  conveyed  to  him  Lot  No.  173,  in  the 
town  of  Franklin,  five  negroes,  and  other  personal  properly, 
for  tlie  purpose  of  securing  and  paying  his  debts,  which  ho 
divided  into  three  classes,  the  first  class  being  one  note  due 
to  D.  P.  Perkins,  for  five  hundred  dollars;  in  the  second 
class  were  two  notes,  due  to  Cooper,  Carulhers,  &  Co.  for 
four  hundred  and  ninety-eight  dollars  each.  In  the  third  class 
was  a  note  for  two  thousand  dollars,  payable  to  Garner  Mc? 
Connico. 

The  latter  note  was  without  consideration,  and  was  made 
with  a  view  to  protect  the  surplus  of  the  property  in  the 
hands  of  the  trustee,  after  paying  the  debts  mentioned  in  the 
first  and  second  classes.  The  chancellor  decreed,  that  aftei? 
payment  of  the  debts  in  the  first  and  second  class  mentioned, 
out  of  the  proceeds  of  the  trust  property,  the  surplus,  if  any, 
should  be  applied  to  the  extinguishment  of  the  $!2000  note. 
He  also  decreed  that  the  balance  of  the  said  debt  of  $2000, 
should  be  paid  by  the  defendant.  From  this  decree  the  de- 
fendant appealed. 

J.  Campbelij  for  complainants. 

Om.  S.  Yerger^  for  defendants. 

(jrREEN^  J.,  delivered  the  opinion  of  the  court. 

■ 

In  this  ease  it  is  not  questioned,  but  that  the  decree  (Stf  the' 
chancellor  in  regard  to  the  trust  propety^  k  correct;  but  W 
is  insisted,  and  we  think  with  reason,  that  die  deerae^  agaiiml 
the  defendant  McConico,  as  to  the  two  thousand  dollar  note 
is  erroneous.     The  answer  in  reply  to  the  interrogatories  of 


HcConico 
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the  bill)  states,  that  said  note  was  executed  without  consider-  naihvillk, 

ation,  and  its  existence  was  mentioned  in  the  deed  of  trust *- 

with  a  view  to  protect  his  property  from  the  creditors  of  the  v 

firm,  of  which  he  was  a  member;  but  that  becoming  con- 
scious tliat  he  had  done  wTong,  he  applied  to  his  father  to 
dehver  up  the  note,  and  that  the  note  being  lost  his  father 
gave  a  receipt  against  it.  This  statement  of  the  answer  is 
not  only  uncontradicted  by  the  proof,  but  it  is  supported  by 
the  testimony  of  Garner  Y.  McConnico  in  every  material  par- 
ticular. The  note  having  been  made,  and  the  deed  of  trust 
executed  to  defraud  creditors,  the  defendant  cannot  resist 
the  execution  of  the  trust  according  to  the  terms  of  the  deed. 
But  as  the  note  was  without  consideration,  and  was  executed 
to  hinder  and  delay  creditors,  the  promise  to  par,  being  ex- 
ecutory, cannot  be  enforced.  'I  his  is  admitted  by  the  com- 
plainant, but  he  insists  that  he  comes  into  tin's  court  only  be- 
cause the  note  is  lost,  or  is  in  the  hands  of  the  defendant,  and 
that  this  court  will  only  notice  such  defence  as  the  defendant 
could  have  made,  had  he  been  sued  at  law.  Conceding  the 
correctness  of  this  position,  it  would  be  incumbent  on  the 
complainant  to  show  that  the  note,  as  it  is  called,  was  under 
seal;  for  otherwise  a  lecovery  might  have  been  resisted  at 
law  as  well  as  in  equity.  This  he  has  not  done.  It  is  called 
throughout  the  bill,  deed  of  trust,  answer  and  proof,  a  note* 
which  means  a  written  promise,  not  under  seal,  to  pay  money. 
The  evidence  also  shows  that  the  note  was  given  up  to  the 
defendant,  by  his  father,  or  a  receipt  executed  against  it. 
^he  debt  was  thereby  extinguished  as  to  the  payee,  or  those 
claiming  under  him,  unless  its  collection  were  necessary,  in 
order  to  the  payment  of  the  debts  of  complainant's  intestate. 
But  that  it  is  so  necessary,  is  not  shown  by  the  bill,  or  any 
part  of  the  case.  We  think,  therefore,  that  no  decree  should 
be  given  against  the  defendant  McConnico  personally  for  the 
said  $2,000,  and  that  the  decree  of  the  chancellor,  in  that 
particular  is  erroneous  and  should  be  reversed. 

Decree  reversed. 


n.- 


CASES 

ARGUED  AND  DETERMINED 

IV   THE 

SUPREME  COURT  OF  TENNESSEE. 


JACKSON,  APRIL  TEKM,  18S7. 


Walker  r^.  Gbaiiah.  jArwox. 

April.  1.137. 
IVI.e^'e  B  to.  im.  had  inaed  end  a  tond  in  puitniance  of  the  art  of  1824«  waa  executed         Walker 
by  tl  e  defendani,  condiik»ned  to  appear  at  ti.e  county  court,  and  surrender  hto  property  v 

or  in(e  il:e  InaolTOut  delitorst  oatli,  or  pay  the  debt;  and  neiti  er  of  tine  tl.lnga  were        Graham 
£one  in  the  county  court:  Jle^d,  tliat  the  bond  wra  forfeited,  and  they  could  not  be 
petformfd  aAerwarda  opon  an  app4*BUo  the  circuit  court. 

For  tl  is  facts  of  the  case  see  the  opiaion. 

J.  Ilatkell^  for  complainanti 

d9.  B,  Lradfordj  for  defendant. 

GcEEX,  J.,  delivered  the  opinion  of  the  cotift. 

Tie  record  in  this  case  shows,  that  a  ca.  ^a. ,  issued  at  the  suit 
of  Walker  vs.  Grahaniy  who  executed  a  bond  with  Stephen 
Murphy  and  William  B.  Walker,  his  securities,  conditioned 
to  appear  at  the  county  court  of  Perry  county,  on  the  Sd 
Alonday  of  July^  1335,  to  make  payment  of  the  money 
called  for  in  the  ca.  «a.,  or  take  tlie  insolvetit  debtors  oath, 
or  surrender  his  property  as  prescribed  by  law. 

At  the  July  term  of  the  court,  a  judgment  was  rendered 
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JACKSOir. 

April,  1836. 

Walker 

V 

Grabam 


against  the  defendant  and  his  securities,  for  the  amount  of  the 
debt.  The  judgment  recites,  that  Walker  appeared  in  court 
and  presented  a  schedule  of  property,  and  prayed  to  be  dis- 
charged; but  the  court  not  deeming  tli?  schedule  a  sufficient 
cause  of  release,  and  the  defendant  refusing  to  pay  the  debt 
or  take  the  oath  prescribed  for  insolvent  debtors*,  judgment 
was  rendered  agninst  him  on  the  bond.  From  this  judgment 
an  appeal  was  taken  to  the  circuit  court. 

In  the  circuit  court  another  schedule  was  presented  to  the 
court,  sworn  to,  as  the  law  directs,  and  the  defendant  moved 
to  be  discharged,  which  was  refused  by  the  court,  and  the 
county  court  judgment  was  affirmed.  From  this  judgment  an 
appeal  is  taken  to  this  court. 

The  first  question  is,  whether  the  circuit  court  was  right 
in  refusing  to  receive  the  schedule  and  surrender  of  the  de- 
fendant's property,  and  discharge  him  from  the  obligations 
created  by  the  bond. 

The  condition  of  the  bond  was,  that  the  defendant  would 
appear  at  the  July  term  of  the  county  court,  in  1835,  and 
surrender  his  property,  take  the  oath  of  insolvency,  of 
pay  the  debt.  It  is  clear,  that  if  he  did  neither  of  these 
things  at  that  time,  he  forfeited  his  right  to  a  discharge,  and 
the  bond  became  absolute. 

The  appeal  to  the  circuit  court  could  on!y  operate  in  the 
nature  of  a  writ  of  error,  and  the  circuit  court,  could  hear  no 
new  fact,  but  must  act  upon  the  facts  which  were  before  the 
county  court  as  contained  in  the  record.  If  that  court  had 
improperly  refused  to  discliarge  the  party,  the  judgment 
should  have  been  reversed,  and  such  judgment  given  as  should 
have  been  rendered  by  the  county  court.  But  if  the  party 
had  failed  to  perform  the  condition  of  the  bond,  at  the  time 
specified  in  it  for  the  performance,  he  could  not  be  permitted 
to  perform  it  afterwards,  either  in  the  county  or  circuit  court. 

The  next  question  is,  whether  tlie  county  court  erred  in 
its  judgment.  The  facts  upon  which  the  county  court  acted 
are  not  made  part  of  the  record  by  a  bill  of  exceptions.  It  . 
was  indispensable  that  this  should  have  been  done,  in  order 
that  we  liiay  consider  of  them.  We  can  cct  upon  the  record 
only,  and  nothing  is  part  of  the  record  but  the  pleadings,  the 
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orders  of  court,  and  the  bill  of  exceptioDs.     The  clerk  has   JACKtoir, 
copied  what  purports  to  be  a  schedule  presented  by  Walker  ~  ^  '  ^^^' 


to  the  county  court,  and  a  deed  to  Walker's  children.     But         ▼ 

as  we  cannot  consider  these  papers  as  part  of  the  record, 
there  is  nothing  to  show  that  the  judgment  of  the  county 
court  is  erroneous.  The  circuit  court  judgment,  affirming 
the  judgment  of  the  county  court,  was  therefore  correct,  and 
must  be  affirmed. 

Judgment  affirmed. 


Earl  vs.  Rice  and  Cbenson. 

Two  JusClcM  of  the  peace  may,  by  ttao  proTisloiw  of  the  act  of  1833t  «  65i  grant  A 
unicrari  to  remove  the  proceeding!  in  a  writ  of  fbrclblie  entry  and  detainer,  Into  tbe 
circuit  court. 

This  was  a  proceeding  before  justices  of  the  peace,  for  a 
forcible  entry  and  detainer.  After  judgment  had  been  ren- 
dered, a  certiorari  to  remove  the  judgment  and  proceedings 
into  the  circuit  court  was  granted  by  two  justices  of  the 
peace,  returnable  to  that  court.  A  motion  was  made  to  dis- 
miss the  ceriiorarij  upon  the  ground  that  two  justices  had  no 
authority  to  grant  it,  and  that  consequently  the  circuit  court  had 
no  jurisdiction  of  the  case.  The  motion  was  overruled, 
judgment  rendered,  and  an  appeal  in  the  nature  of  a  writ  of 
error  prosecuted  to  this  court. 

TuRLEr,  J.  delivered  the  opinion  of  the  court. 

The  only  question  presented  in  this  case  is,  whether  under 
the  provisions  of  the  act  of  1833,  c  65,  §  2,  two  justices 
may  grant  writs  of  certiorari  and  supersedeas  to  remove  the 
proceedings  in  a  writ  of  forcible  entry  and  detainer  into  the 
circuit  court.  The  act  provides,  that  two  justices  may  grant 
a  certiorari  and  supersedeas  to  remove  the  judgment  and  pro- 
ceedings of  justices  of  the  peace,  returnable  to  the  circuit 
court  of  their  county,  subject  to  the  same  rules  as  now  regu- 
late certiorarVs  as  granted  by  a  circuit  court.  The  question 
vol.  10.  30 
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M^^*i83?'  ^^^^  '^'  '^  ^  ^'^'^  ^^  forcible  entry  and  detainer,  and  a  judg- 
ment thereon,  the  judgment  and  proceedings  of  justices  of 


WNliams 


Anderson 

y_  the  peace.  We  think  they  are.  By  the  provisions  of  the 
act  of  1821,  c  14,  regulating  the  mode  of  proceeding  by 
writ  of  forcible  entry  and  detainer,  jurisdiction  in  such  cases 
is  expressly  and  exclusively  given  to  justices  of  the  peace, 
and  their  judgment  can  only  be  revised  in  the  circuit  court 
by  a  writ  of  certiorari.  The  case  is  within  the  express 
words  of  the  act  of  1833,  c  65,  §  2,  and  however  we  may 
regret,  that  such  a  power  has  been  delegated  to  justices  of  the 
peace,  yet,  as  it  is  our  duty  to  expound  the  law,  and  not  to 
make  it,  we  are  constrained  to  enforce  the  provisions  of  the 
statute.     Let  the  judgment  be  affirmed. 

Judgment  affirmed* 


Anderson's  lessee  vs.  Williams  and  Owen. 

This  case  involved  precisely  the  same  questions  which 
were  decided  in  the  case  -of  Hamilton  vs.  Burem,  3  Yer. 
Rep.  365.  The  court  in  this  case,  after  stating  the  princi- 
ple which  they  considered  as  settled,  in  regard  to  tax  sales 
in  this  state,  says  *'the  only  question  before  us  is,  whether  it 
(the  principle)  was  properly  applied,  in  the  case  of  Hamil- 
ton vs.  jBurcm,  for  if  so,  it  properly  applies  to  this  case  also, 
which  is  identical."  The  cases  being  identical,  in  the  opinion 
of  the  court,  the  act  of  1835,  c  76,  prohibits  a  report  at 
length  of  this  case,  which  was  decided  in  conformity  with 
that  case,  and  merely  re-affirms  the  doctrine  there  laid 
down. 


I 
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Jackbon, 
April,  1837. 


Wright  vs,  McLemore  and  Ray.  ^^,^.  ,^ 

V 

Where  an  instrument  is  jointly  executed  to  several,  one  of  the  joint  payees  or  olili-      McLcuiore 
gees,  or  his  assignee,  may  sue  in  tlie  name  of  all,  without  their  consent. 

The  facts  of  the  case  necessary  to  be  stated,  will  be  found 
in  the  opinion  of  the  court« 

J.  H.  Dunlap,  for  plaintiflF  in  error, 
fV.  Fitzgerald,  for  defendant  in  error. 
TuRLET,  J.,  delivered  the  opinion  of  the  court> 

On  the  4th  day  of  November,  1833,  Henry  Wright  exe- 
cuted his  bill  single  for  ihe  sum  of  $1000,  payable  to  John 
C.  McLemore  and  John  Ray,  on  tl>e  1st  day  of  April, 
1835.  The  bill  being  left  in  the  possession  of  Ray,  was  by 
him  transferred  by  delivery  to  Terrence  Cooney,  for  whose 
use  this  suit  is  brought.  On  the  trial  in  the  circuit  court, 
Henry  Wright  filed  his  affidavit,  stating  in  substance  that  the 
consideration,  or  a  large  amount  thereof,  for  which  the  bill 
single  had  been  executed  had  failed,  and  that  in  consequence 
thereof,  McLemore,  one  of  the  payees,  had  refused  to  per- 
mit his  name  to  be  used  in  the  suit  against  him,  a'.id  that 
Cooney  had  no  right  to  use  his  name  in  connection  with 
Ray's,  to  enforce  the  collection  of  the  debt,  and  upon  this 
affidavit  asked  of  ihe  court  a  rule  to  show  cause  why  the  suit 
should  not  be  dismissed,  or  a  sufficient  authority  be  shown 
for  its  prosecution.  The  rule  was  granted,  and  discharged 
upon  the  production  of  the  bill  by  Cooney,  which  was  the 
only  evidence  of  his  right  to  use  the  names  of  McLemore 
and  Ray  in  the  suit  for  his  benefit. 

The  question  then  is,  ought  the  rule  to  have  been  allowed 
on  the  affidavit  of  the  defendant?  if  it  ought,  it  was  error  to 
have  discharged  it  without  other  proof  than  the  production 
of  the  bill,  for  this  could  prove  nothing  but  the  fact  that  he 
was  in  possession,  without  showing  whether  he  was  rightfully 
so  or  not.  Whether  the  rule  was  properly  allowed  depends 
on  the  sufficiency  of  the -affidavit  filed  for  its  support. 
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V  another  in  bringing   a   suit   for  his    use,  without  authority, 

the  defendant  might  state  the  fact  on  afEdavit,  and  have  a  rule 
to  show  cause  why  the  suit  should  not  be  dismissed.  If  the 
affidavit  filed  by  the  defendant  in  this  cause  were  sufficient  to 
bring  It  within  the  operation  of  the  case  of  Cage  vs.  Foster^ 
the  court  erred  in  discharging  the  rule.  But  we  do  noi,  think  it 
is.  It  merely  states  that  one  of  the  obligees  had  refused  to 
permit  his  name  to  be  used  for  the  purpose  of  collecting  the 
the  debt,  because  of  a  failure  of  consideration.  But  the  other 
obligee  bad  transferred  the  bill  by  contract  to  Cooney,  and 
so  far  as  we  can  see  he  had  no  objection  to  the  use  of  his  name. 
McLemore  might  have  released  his  intei'est  in  the  note,  but 
he  could  not  be  heard  to  say  that  he  would  not  permit  his  co- 
obligee  to  use  his  name  in  conjunction  with  his  own,  to  enforce 
the  contract,  so  far  as  he  was  interested  therein;  otherwise 
in  all  cases  of  contract,  joint  as  to  the  payees,  the  obstinacy 
or  fraud  of  one  might  defeat  the  remedy  of  the  other.  The 
principle  has  been,  therefore,  long  settled,  that  in  such  cases 
pne  joint  p2yee  or  obligee  may  use  the  name  of  the  other  in 
^  suit  without  his  consent.  1  Lord  Ray.  380:  1  ►'•'ander's 
Rep.  153:  Chitty's  Plead.  9:  9  East.  471:  2  Camp.  190. 
If  then,  Ray,  would  have  had  the  right  to  use  McLemore's 
name  without  his  consent,  in  prosecuting  a  writ  for  the  recov- 
ery of  the  debt  from  Wright,  a  transfer  of  the  debt  by  him  to 
Cooney,  also  transferred  the  right,  and  McLemore  could  no 
inore  defeat  the  writ  brought  for  Cooney's  beuefit,  by  disat 
yowiqg  the  power  to  use  his  name,  than  he  could  if  Ray  had 
brought  the  suit  himself.  * 

The  affidavit  then  is  not  sufficiently  broad  to  support  the 
rule  asked  for,  it  should  have  shown  that  Cooney  had  no 
authority  to  use  the  namei  of  either  McLemore  or  Ray,  apcil 
^ot  having  done  so,  the  rule  ought  not  to  have  been  granted. 

Judgment  affirmed. 
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Crutchfield 

V 

A  power  of  attornny  was   proved  a>  follows:  State  of  Tenni^mee,  Henry  county^        Stewart 
March  term,  1824,  tlie  williin  power  of  attorney   from  Roberty  E.  C.  Dolerty  to  Pam« 
uel  McCorkle  was  acknowledged  In  open  coart,  by  the  Mubacriber  thereto,  and  ordered 
to  be  certified  for  registration:**    Held,  that  this  was  an  Insufficient  probate. 

Where  a  seirtfaeias  was  issued  to  subject  real  est^fe  descended  to  minor  heirs,  to 
the  payment  of  their  ancestor's  debts,  personal  service  thereof,  as  well  upon  the  beira 
tliemselves,  as  upon  their  guardians,  is  necessary. 

The  facts  upon  which  the  court  predicated  its  judgment  are 
stated  in  the  opinion. 

A,  McCampbell^  for  plaintiff  in  error. 

/.  Dunlapj  for  defendant  in  error. 

Reese  J.  deli\^ered  the  opinion  of  the  court. 

The  principal  error  in  the  proceedings  of  the  circuit  court 
alleged  on  the  part  of  the  defendant  below,  the  plaintiff  here, 
is,  that  the  court  permitted  the  power  of  attorney  from  Rob- 
ert E.  C.  Doherty  to  Samuel  McCorkle,  to  be  read  to  the 
jury  upon  the  following  certificate  of  the  probate  court: 

''State  of  Tennessee,  Henry  county  court,  IVl arch  term, 
1824, — The  within  power  of  attorney  from  Robert  E.  C. 
Doherty  to  Samuel  McCorkle,  was  acknowledged  in  open 
court  by  the  subscriber  thereto,  and  ordered  to  be  certified 
for  registration.  JAS.  HEETS,  Clk." 

This  probate  is  defective. 

1st.  Although  the  parties  are  named,  yet  there  id  no  de- 
scription, general  or  specific,  of  the  subject  matter  upon  which 
the  power  was  to  operate.  See  9  Yer.  Kep.  41,  Yerger  vs. 
Young. 

2d.  The  terms,  "subscriber  thereto,'  have  not  any  le-. 
gal  or  technical  meaning,  and  in  common  parlance  would 
apply  as  well  to  the  attesting  witnesses,  as  to  the  maker  of  the 
instrument. 

For  these  causes  the  certificate  of  probate  was  clearly  de* 
fective,  and  the  power  of  attorney  should  not  have  been  read 
to  the  jury.  The  judgment  must  the|^fore  be  reversed,  and  the 
pause  be  renianded  to  the  circuit  couft  and  a  new  trial  be  had. 


■I 
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vs.  the  future  action  of  the  circuit  court,  that  we  should  likewise 
consider  that  question.  It  is,  whether  there  must  be  personal 
service  of  the  scire  facias  issued  against  minor  heirs  or  devi- 
sees, with  a  view  to  subject  the  real  estate  descended  or  de- 
vised (o  them,  to  the  satisfaction  of  the  debt  of  their  ancestor, 
or  testator,  as  well  upon  the  heirs  themselves,  as  upon  their 
guardians,  regular  or  ad  litem?  This  question  we  answer  in 
the  affirmative.  The  second  section  of  the  act  of  1784,  ell, 
requires,  in  general  terms,  and  without  reference  to  full  age 
or  non-age,  that  heirs  or  devisees  shall  be  served  with  pro- 
cess. The  third  section  provides,  that  when  a  minor  shall 
have  a  guardian,  the  scire  facias  shall  be  served  on  such  guar- 
dian. But  what  does  this  import?  that  the  service  required  by 
the  preceding  section,  shall  not  be  made  upon  the  heir  himself, 
also?  this  should  not  be  inferred  or  intended,  unless  the  infer- 
ence were  necessary  and  unavoidable.  We  think  the  service 
upon  the  guardian  is  cumulative;  he  must  have  notice  of  the 
scire  facias^  and  so  must  the  minor  heir   or  devisee  likewise. 

In  many  instances,  the  heir,  thoDgh  a  minor,  may  be  as 
competent  as  his  guardian,  and  much  more  disposed  to  look 
into  his  rights  and  guard  his  real  estate. 

To  this  conclusion,  the  construction  of  the  act  of  1784,  c 
11,  would,  upon  principle,  bring  us;  but  the  question  has  in 
the  same  manner,  been  settled  by  authority.  (See  the  case 
of  Young  vs.  Comhsy  4  Yer.  Rep.  218.)  We  think,  there- 
fore, the  court  did  not  err  in  rejecting,  and  refusing  to  permit 
to  be  read  as  evidence,  the  judgntient  upon  the  scire  facias 
against  the  heirs. 

Judgment  reversed 
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EDARis  vs.  The  State.  

Medarb 

VVhcre  n  prosecutor  is  not  marked  on  the  baclc  of  an  indictment,  as  roqulred  by  the       ,j4|.^  State 
act  of  1801,  c  30|  tlie  omission  need  not  tc  plea^'ed  In  abatement,  but  may  be  taken 
advantage  of  at  any  time. 

In  this  case  an  indictment  was  found  against  the  plaintiff 
in  error  for  larceny.  On  the  back  of  the  indictment  was  en- 
dorsed, "Indictment,  John  P.  Thomas,"  under  which  was 
drawn  a  black  line,  and  then  was  endorsed,  the  name  of  John 
P.  Thomas,  and  others,  witnesses  sworn  and  sent  to  the 
grand  jury.  Upon  the  defendant  being  arraigned  upon  the 
bill  of  indictment,  and  before  he  pleaded  thereto,  he  moved 
the  court  to  quash  it,  because  there  was  no  prosecutor  mark- 
ed thereon,  which  motion  was  refused  by  the  court,  where- 
upon the  defendant  pleaded  not  guilty,  was  tried  and  convict- 
ed, and  sentenced  to  three  years  imprisonment  in  the  peni- 
tentiary; from  which  judgment  he  appealed  to  this  court. 

/.  Haskell^  for  plaintiff  in  error. 

Geo.  S.  Yerger,  Attorney  General,  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

By  the  act  of  1801,  c  30,  §  1,  it  is  enacted,  that  no  bill 
of  indictment  shall  be  preferred  to  any  grand  jury  in  the 
state,  without  a  prosecutor  marked  thereon. 

By  the  second  section  it  is  enacted,  that  if  a  bill  of  indict- 
ment  be  preferred,  contrary  to  the  provisions  of  this  act,  the 
party  so  indicted  may  give  the  act  in  evidence,  and  the  court 
shall  order  him  to  be  discharged. 

In  the  first  place,  it  is  insisted  by  the  attorney  general, 
that  in  this  case  there  was  a  prosecutor  marked  on  this  indict- 
ment. The  name  of  John  P.  Thomas  is  written  upon  it 
twice,  and  where  it  first  appears,  it  is  said  to  be  in  the  place, 
on  the  back  of  the  indictment,  where  the  name  of  the  prose- 
cutor is  usually  marked,  and  is  separated  from  the  names  of 
the  witnesses  who  were  sent  lo  the  grand  jury  by  a  black 
mark,  and  hence  it  is  inferred,  that  his  name  was  there  in- 
dorsed as  prosecutor.     This  conjecture  is  probably  true,  but 
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Medaris 
▼ 
The  State 


whatever  we  might,  ss  individuals,  suppose  was  the  purpose 
-  of  the  solicitor  in  indorsing  this  name,  we  cannot  in  our  ju- 
dicial character  assume  it  to  be  the  fact.  It  is  not  said  on  the 
indictment,  that  his  name  is  put  there  as  prosecutor,  and  we 
cannot  infer,  from  the  instance  of  a  name  without  any  memo- 
randum showing  the  purpose  for  which  it  was  wiitten,  that  i^ 
was  thus  marked  as  prosecutor. 

2.  But  it  is  insisted  by  the  attorney  general,  that  this  mat- 
ter should  have  beun  pleaded  in  abatement,  and  if  that  be 
not  done,  it  cannot  be  taken  advantage  of. 

We  are  of  opinion  no  plea  in  abatenrient  was  necessary, 
nor  in  fact  could  it  have  been  pleaded.  Here  is  the 
entire  comission  of  a  matter,  which  the  statute  declares 
to  be  essential  to  the  validity  of  the  indictment,  and  it  may 
be  taken  advantage  of  at  any  time.  But  here  the  motion  was 
made  at  the  earliest  possible  time  the  matter  could  have  been 
brought  before  the  court.  It  would  have  been  enough  to 
produce  the  act  in  evidence  to  the  court,  and  move  to  dis- 
charge the  prisoner;  but  the  motion  to  quash  the  indictment 
was  perfectly  formal,  and  was  in  effect  the  same  thing. 

It  is  said  this  construction  of  the  act  will  be  mischievous. 

If  this  be  so,  the  legislature  should  alter  the  law,  so  as  to 

limit  the  right  of  the  defendant  to  take   this  objection  at  the 

first  term.     This  court  cannot  change  it,  for  the  act  is   plain 

and  unambiguous,  and  it  is  our  duty  to  enforce  it.     Reverse 

the  judgment. 

Judgment  reversed. 


i 


^ 


\ 


OF    THE    STATE    OF    TENNJBSSBE.  241 

m 

|JACKtOV» 

M'LAiN  vs.  The  State.  ^'""'  "^-  ■ 

Where  apait  of  Jary  in  a  eapiul  case,  the  trial  of  which  laated  several  days,  fre-       r^^  B^Mie 
ttnently  separated  tbemselveaat  night  from  their  fellow  Juron,  fbr  fifteen  6t  twenty 
tninutcs  at  a  time,  without  being  ander  the  charge  of  an  officer;  it  was  held  that  thie 
Was  SQch  an  irregularity  as  vftiated  the  verdict. 

Where  there  is  an  unauthorised  separation  of  a  Jury  for  fifteen  or  twenty  minates,  it  is 
nbt  necessary  for  the  prisioner  to  prove  that  they   were  during  their  absence  tamperef 
with;  it  is  sufficient  if  they  might  have  been 

For  the  facts  of  this  case,  see  the  opinion  of  the  court. 
fV.  Fitzgerald  and  J.  DunUtpj  for  plaintiff  in  error; 
Geo.  S.  Yerger,  Attorney  General,  for  the  State. 

TuRLEY,  J.  delivered  the  opinion  of' the  court; 

At  the  October  term,  1836,  of  the  circuit  court  of  Weak- 
ley county,  George  M'Lain  was  convicted  of  the  crime 
of  murder  in  the  first  degree.  During  the  progress  of 
the  trial,  several  bills  of  exceptions  were  filed  for  irregu- 
larity in  conducting  the  same,  and  after  the  verdict  had  beeii 
returned,  a  motion  was  made  for  a  new  trial  founded  on  the  af- 
fidavits of  John  Clayton,  one  of  the  jurors,  and  Martin  B& 
Brim.  The  affidavits  of  Clayton  and  Brim,  show  that  after 
the  jury  were  sworn  and  during  the  continuance  of  the  trial 
which  lasted  several  days,  apart  of  the  jury  did  very  frequent* 
ly  of  a  night,  after  they  had  retired  from  the  court,  absent 
themselves  from  the  balance  of  the  jury  without  being  under 
the  charge  of  an  officer,  and  remain  absent  for  the  space  of 
fifteen  or  twenty  minutes. 

The  principal  question  in  this  case  is,  whether  the  court 
below  erred  in  refusing  to  grant  anew  trial  for  the  causes  set 
forth  in  these  affidavits.  We  think  it  did.  The  right  of  trial 
by  jury,  has  always  in  England  and  in  this  country ,  been  con- 
sidered of  such  vital  importance  to  the  security  of  the  life, 
liberty  and  property  of  the  citizen,  that  great  care  has  been 
taken  to  preserve  it  unimpaired.  That  the  person  accused 
may  have  the  full  benefit  of  a  judgment  by  his  peers,  it  is  ab- 
solutely necessary  that  the  minds  of  the  jurors  should  not  have 

prejudged  his  case,  that  no  impression  should  be  made  to  op- 
voL.    10.  31 


The  Stale 
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—         —  given  in  court,  and  that  they  should  continue  impartial  and  un- 
V  biased.     These  objects  can  only  be   obtained   by    selecting 

those  who  have  no  preconceived  opinion  as  to  the  guilt  or  in- 
nocence of  the  prisoner,  and  by  not  permitting  them  to  sepa- 
rate from  each  other  after  they  have  been  sworn,  and  mingle 
with  the  balance  of  the  community.  This  was  directed  to  be 
done  in  the  case  now  under  consideration,  but  was  not  com^ 
plied  with.  The  affidavits,  which  are  uncontradicted,  show 
conclusively,  that  several  of  the  jury  repeatedly  separated 
from  the  others,  without  the  care  of  the  officer  appointed  by 
the  court  to  attend  them,  and  were  absent  for  the  space  of 
fifteen  or  twenty  minutes;  long  enough  to  have  been  tampered 
with  if  there  had  been  any  disposition  to  do  so.  It  is  not  ne- 
cessary for  the  prisoner  to  prove  that  they  were  during  their 
absence  subjected  to  improper  influence  from  others,  it  is  suf- 
ficient if  they  might  have  been.  There  would  be  no  safety 
in  a  different  rule  of  practice,  for  it  would  be  almost  impossi- 
ble ever  to  bring  direct  proof  of  the  fact  that  it  was  done. 

This  question  has  been  fully  examined  by  the  general  court 
of  the  State  of  Virginia,  in  the  case  of  The  pommonioeaUh 
vs.  John  JWCall^  I  Va.  Ca.  271.  In  that  case  the  separa- 
tion of  the  jury  was  not  under  more  exceptionable  circumstan- 
ces, nor  for  a  longer  time  than  in  this;  neither  was  there  proof 
of&ny  actual  tampering  or  conversation  on  the  subject  of  the 
trial  with  the  jurymen.  The  court  held  that  it  was  not  neces- 
sary that  this  should  be  proven  in  order  that  the  verdict  should 
be  set  aside  and  a  new  trial  granted.  This  decision  is,  we 
think,  supported  by  English  authority.  1  Chitty's  Criminal 
Law,  634. 

The  case  of  The  State  vs.  Merrill  Miller^  determined  by 
the  supreme  court  of  North  Carolina  at  the  June  term,  1836, 
is  referred  to  by  the  attorney  general  as  contradictory  to  this 
proposition.  In  that  case  the  jury  had  been  permitted  to  re- 
tire under  the  custody  of  the  sheriff.  In  a  few  minutes  after- 
wards the  sheriff  returned  with  eleven  of  the  jurors  only,  but 
the  other  juror  returned  in  less  than  two  minutes,  and  when  the 
judge  expressed  his  strong  disapprobation  of  his  conduct,  ex- 
cused himself  by  stating  ihat  be  was  obliged  to  step  aside  to 
ober  the  r.^lJs  of  nature.     This  was  insisted  upon  as   a  cause 
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for  a  new  trial,  which  was  refused  by  the  court    below.     On    Jackson, 

an  appeal  to  the  supreme    court,  u  was  held  by  llumn,  C.  J. ; 

and  Daniel  J.  to  be  a  reason  for  applying  to  the    discretion  of  v 

the  judge  in  the  court  below  for  a  new  trial,  and  not  to  render 
the  verdict  a  nullity  and  a  venire  de  novo  proper.  But  Gas- 
ton J.  dissented,  and  held  that  minor  irregularities  are  grounds 
for  new  trials  addressed  to  the  discretion  of  the  judge  who 
presided  at  the  trial,  but  that  any  unauthorised  or  unexplained 
separation  of  a  juror  from  his  fellows,  in  a  capital  case,  inlaw 
vitiates  the  verdict,  and  a  veiiire  facias  dc  novo  should  be 
awarded. 

It  is  to  be  observed  of  this  case,  that  under  the  circumstan- 
ces in  which  the  juror  separated  from  Jiis  fellows,  and  the  short 
period  of  time,  (viz:  two  minutes,)  which  he  remained  absent 
from  them,  it  was  almost  impossible  that  any  undue  influence 
could  have  been  made  to  operate  on  him,  Jind  that  therefore, 
this  case  stood  very  nearly  as  if  there  had  been  direct  and  pos- 
itive proof  that  the  Juror  during  his  absence  had  seen  or  con- 
versed with  no  person  whatever.  Chief  Justice  Ruflin,  in 
his  opinion  says:  '^I  cannot  think  that  an  absence  of  a  juror 
for  two  minutes  from  the  body  of  the  jury,  without  communi- 
cating with  any  person,  as  far  as 'appears  upon  this  or  any 
other  subject,  does  by  itself  annul  the  finding."  If  the  ab- 
sence had  been  for  a  period  of  tfme  sufficiently  long  to  have 
enabled  persons  to  tamper  with  the  juror,  or  to  operate  on  his 
hopes  or  fears,  would  the  judge  have  said  the  same  thing?  we 
apprehend  not,  for  stress  is  laid  upon  the  lime,  "two  minutes." 

But  if  the  decision  is  to  be  considered  as  sustaining  the  pro- 
position as  broadly  as  has  been  contended  for,  to  wit:  that  no 
unauthorised  separation  of  a  jury  during  the  progress  of  the 
trial,  will  vitiate  the  verdict,  unless  there  be  proof  of  tamper*- 
ing  with  the  jury,  we  cannot  recognise  the  authority  of  the 
case,  especially  as  it  is  much  weakened  by  the  dissenting  opiQ" 
ion  of  that  able  lawyer  judge  Gaston. 

There  are  several  other  questions  presented  by  this  record 
which  we  consider  unnecessary  to  examine,  as  the  points  al- 
ready considered  are  decisive  of  the  case.  The  judgment  will 
be  reversed  and  the  cause  remanded  to  Weakley  county  for  a 
new  trial. 

Judgment  reversed. 
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KNOXVILLE,  JUNE  TERM,  1887. 


Miller  vs.  McClain. 

Nnozvillb, 

Tii  iu>    1  ft*)? 

A  plea  that  tlie  defendant  tendered  iron,  &c.  must  aver,  "that  he  has  always  since  *  "*'' 

the  tender  been  ready  to  deliver  the  same,"  or  it  is  bad.  Miller 


A  note  for  one  hundred  dollars,  which  may  be  discharged  by  2000  lbs.  of  iron  by  a 
given  day,  becomes  a  money  contract  !f  the  iron  Is  not  paid  or  legally  tendered  on  or 
before  the  day  stipulated. 

A  was  indebted  to  B  by  note  for  |100,  which  might  be  discharged  in  Iron  by  a  given 
day.  The  iron  was  not  delivered  by  the  time  specified.  After  which  period  A  was 
garnlsheed  ai  the  debtor  of  B,  and  sUted  on  his  garnishment  that  he  owed  B  2000  lbs. 
of  iron,  which  wss  condemned  and  sold:  Held,  that  this  did  not  discharge  A  from  his 
liability  to  B,  as  the  money  and  not  tlie  iron  was  due  to  D. 

AH  the  material  facts  of  this  case  are  stated  in  the  opinion 
of  the  court. 

/.  A,  McKinneyy  for  plaintiff. 

R.  /.  JHcIRnney^  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  the  following  instrument:  "On 
or  before  the  first  day  of  March,  eighteen  hundred  and  thir-r 
ty-three,  value  received,  I  will  pay  Thomas  McLain  one 


V 

McLain 


McLain 
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KNoxTii.i.c,}]yndred  dollars,  which  may  be  discharged  by  the  payment  of 
-two  thousand   pounds  of  good  merchantable  iron,  delivered 

Miller  _ 

V  at  the  residence  of  the  said  John  Miller,  in  Campbell  coun- 

ty, Tennessee.     Witness  my  hand  and  seal  the  2 1st  Octo- 
ber, 1833.  JOHN  MILLER,  seal." 

The  defendant  pleaded,  1st.  Covenants  performed.  2d. 
Tender  of  the  iron  on  the  day,  but  no  one  was  there  to  re- 
ceive it;  and  3d.  That  before  the  writing  obligatory  became 
due,  the  plaintiff  assigned  it  to  Spencer  Doling,  who  on  the 
20th  of  March,  1833,  had  the  same  in  his  possession  and 
was  the  true  and  proper  owner,  and  on  the  2d  day  of  March, 
1833,  one  H.  A.  Thorn  obtained  a  judgment  against  said 
Doling  for  ninety-seven  dollars,  before  Wm.  A.  Hollings- 
worth,  a  justice  of  the  peace,  upon  which  an  execution  is- 
sued, which  came  to  the  hands  of  John  A.  Hollings worth,  a 
constable  for  said  county,  who  summoned  the  defendant  to 
cppear  before  said  justice  as  a  garnishee,  to  declare  on  oath 
what  property  belonging  to  said  Doling  was  in  his  possession, 
or  what  he  was  indebted  to  him.  The  defendant  appeared 
before  the  justice,  and  declared  there  was  in  his  possession 
2000  lbs.  of  iron,  which  he  then  had  ready  to  pay  and  dis- 
charge the  covenant  in  plaintiffs  declaration  mentioned,  and 
upon  such  declaration  said  amount  of  2000  lbs .  of  iron  was 
condemned  in  his  hands  as  the  property  of  Doling,  and  the 
execution  was  levied  on  it,  and  it  was  sold  as  the  property  of 
Doling,  to  satisfy  the  execution  in  favor  of  Thorn.  To  the 
first  plea  there  was  a  replication  and  issue,  and  to  the  second 
and  third  pleas  a  demurrer.  The  issue  was  found  in  favor  of 
the  plaintiff,  and  the  demurrer  was  sustained  and  judgment 
was  pronounced  against  the  defendant,  from  which  be  appeal- 
ed to  this  court. 

We  think  the  demurrer  to  the  second  plea  was  pro- 
perly sustained,  because  it  does  not  aver  that  the  defendant 
was  ready  to  deliver  the  iron  on  the  day  specified  in  the  con- 
tract, that  the  plaintiff  nor  any  one  for  him,  was  present, 
during  the  day  to  receive  the  same,  and  that  he  has  always 
since  been  ready  to  deliver  the  same.  This  averment,  ^^tliat 
he  has  always  been  ready,  and  yet  is  ready,"  is  essential  to 
constitute  a  plea  of  tender,  in  such  cases,  a  good  plea.    See 


^  or    THE    STATIC    or    t£NN£SSij2E.  Hi 

Mtxon^ 3  administrator   vs.    Bullock.  9   Yer.  414:    Tiernan^^oxyii.i.K, 

June,  1837. 

i  VS.  JVapier,  Peck's    Rep.    189:   Waters  vs.  McMister^  4 


Wilson  vs,  Turk. 

After  a  suit  has  been  pending  soveral  tonus,  an  afficlnvit  niRde  by  the  defendant  upon 
wliich  10  ground  a  rule  for  ihe  pJaintilf  lo  show  by  wliat  authority  iJ;e  Bull  was  In- 
Rtituted,  roust  state  specially  the  cause  or  rcavon  why  the  a|>piic.ition  uivs  not  sooner 
made. 

Where  an  affidavit  statcii  iLe  Instrument  sued  on  and  lo^t,  as  a  **notc,**  it  cftnnot  be 
intended  by  the  jury  that  it  I'ad  a  seal  to  it. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Reese,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  commenced  before  a  justice  of  the  peace 
upon  a  lost  note.  The  proceedings  before  the  justice  and  in 
the  county  court  were  very  irregular,  but  we  have  not  deemed 
it  material  to  look  into  those  proceedings  farther  than  to  see 


Turk 


Wilson 

Hay.  Rep.  200.  ^  ▼ 

The  demurrer  to  the  third  plea  was  also  properly  sustained. 
The  contract  set  out  in  this  declaration  is  a  money  contract, 
with  the  privilege  on  the  part  of  the  defendant,  to  discharge  it 
in  iron,  on  the  day  it  fell  due.  If  the  icon  were  not  paid  on 
the  day,  or  at  the  place  ready  to  be  paid,  and  kept  so  con- 
tinually ever  since,  the  right  to  pay  in  iron  was  gone,  and 
the  plaintiff  was  entitled  to  recover  the  money. 

As  therefore  the  plea  does  not  aver  such  continued  readi- 
ness to  pay  tlie  iron,  it  is  not  true  that  at  the  time  of  the  gar- 
nishment the  defendant  had  in  his  possession  any  iron  be- 
longing to  Doling,  if  Doling  was  the  assignee  and  owner 
of  the  note,  the  defendant  owed  Doling  the  money  called  for 
in  it,  and  having  no  right  to  require  Doling  to  take  the  iron 
in  payment,  it  follows,  that  his  surrender  of  iron  when  gar- 
nisheed)  and  the  sale  thereof  to  satisfy  Doling's  debt,  could 
be  no  discharge  of  his  obligation,  or  bar  to  this  action. 

Judgment  affirmed. 


Turk 


248  DECISIONS    IN   THE    SUPREME    COtJllT 

KNoxviLLEi  that  there  was  a  judgment  before  the  justice,  which  was  not 

: merely  void,  but  that  the  proceedings  before  him  were  of  si 

V  character  to  lay  ground  for  a  jury  trial  in  the  circuit  court, 

when  the  cause  was  brought  there  by  certiorari*  Subsequent 
to  the  filing  of  the  record  in  the  circuit  court,  pursuant  to  th6 
writ  of  certiorari,  proceedings  took  place,  upon  which  two 
questions  arise,  which  have  been  discussed  before  usi 
1st.  At  the  December  term,  1836,  two  years  after  the  award 
of  the  certiorari^  and  subsequent  to  one  or  two  trials  in  the 
circuit  court,  the  defendant,  upon  affidavit  filed,  moved  the 
court  for  a  rule  upon  Hiram  K.  Turk,  for  whose  use  the  suit 
is  brought,  tg  show  by  what  authority  he  used  the  name  of 
James  Wilson,  in  instituting  and  carrying  on  the  suit.  The 
rule  was  refused  by  the  court  upon  the  ground,  that  the  ap- 
plication was  made  too  late,  and  the  question  is,  was  this 
refusal  for  the  reason  assigned  correct?  And  we  think  it 
was;  not  because  such  an  application  can  in  no  instance  be 
made  after  a  trial  in  the  cause,  or  after  the  case  has  for  a  con- 
siderable time  been  before  the  court,  if  the  affidavit  show  the 
reason  for  such  delay,  as  that  the  grounds  upon  which  the  ap* 
plication  is"  made,  came  recently  to  the  knowledge  of  the 
party.  In  this  case  it  does  not  appear  from  the  affidavit  of 
William  Turk,  but  that  for  two  years  before  he  may  have 
questioned  the  authority  of  Hiram  K.  Turk,  to  use  the  name 
of  Wilson.  The  practice  would  be  most  inconvenient  to 
permit  a  party,  term  after  term,  to  contest  the  matter  of  the 
suit  upon  other  grounds,  and  at  the  last  moment,  without  ex- 
cuse for  the  delay,  to  call  upon  his  adversary  to  show  the 
authority  asked  for  in  this  case. 

2d.  The  defendant  below  insisted  upon  the  statute  of  lim- 
itations of  six  years.  The  affidavit  of  Hiram  K.  Turk,  be- 
fore the  justice,  when  the  same  was  issued,  described  the 
instrument  which  had  been  lost,  and  was  then  sued  on  as  a  note 
dated  in  1820,  and  due  in  1821.  There  was  no  statement 
or  intimation  in  the  affidavit,  or  any  where  in  the  proof,  that 
the  lost  instrument  had  a  seal,  or  was  not  what  the  affidavit 
called  it,  a  note  or  unsealed  instrument.  Upon  this  point  the 
court  instructed  the  jury  that  if  the  debt  sued  for  was  due  by 
note^  not  under  seal,  the  statute  of  limitations  would  bar  the 
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Humbard 

V 

Smith 


claim;  if  due  by  note  under  seal,  the  statute  of  limitations  Kz^ozyiLLB^ 

Jtrne'  {837« 

would  not  bar  the  plaintiff's  claim.  That  the  legal  import  of. 
the  word  '^note^'  in  the  warrant  and  affidavit  of  the  plaintiff  was 
descriptive  of  a  paper  not  under  sed.  The  charge  of  the 
court  was  certainly  correct.  The  jury  upon  this  charge,  ih 
the  absence  of  dl  testimony  whatever,  to  incline  the  mind 
to  depart  from  the  legal  import  of  the  term  note,  could  not, 
except  arbitrarily  and  capriciously,  have  found  it  to  have  had 
a  seal.  As  they  did  so,  however,  the  court  should  have 
granted  a  new  trial  upon  that  ground.  See  3  Yer.  Rep.  321, 
also  Crowder  vs.  J^ichoUon^  9  Yer.  Rep.  454.  Let  the 
judgment  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 


HuMBARD  vs.  Smith  and  Morelock. 

The  creditor  of  a  deceased  debtor,  resident  at  the  time  of  bis  death,  and  at  the  time 
hit  admloiitratorB  qualified,  witholit  the  llmita  of  the  state,  but  who  removed  within 
two  years  after  the  grant  of  administration,  into  this  stole,  and  before  suit  brought.  Is 
hot  barred  by  the  act  of  1789,  e  33,  until  three  years  from  the  qualificattoa  df  the  ad- 
ministrator: 

jfty  the  act  of  1789,  e  23,  creditors  of  deceased  itersons  residing  without  the  limits  of 
the  state,  are  allowed  three,  and  creditors  within  the  state  two  years,  from  the  qualifi- 
cation of  the  personal  representatives,  to  commence  their  suits.  In  such  cases  the 
residence  df  the  creditor  at  the  time  df  administratijon  granted,  and  not  at  the  time  of 
thesuitbrought,  determines  the  question  whether  his  debt  shall  be  barred  in  two,  or 
three  years. 

R,  J.  McKinney^  for  plaintiff  in  error. 
/.  Jl.  McKinney^  for  defendant  in  error 

Ueese,  J.  delivered  the  opinion  of  the  court. 

'I'he  only  question  in  this  case  is,  whether  under  the  pro- 
visions of  the  fourth  section  of  the  act  1789,  c  23,  the  cre- 
ditor of  a  deceased  debtor,  resident  at  the  time  of  the  deaths 
and  of  administration  granted,  without  the  limits  of  the  state, 
but  who,  within  two  years  from  the  time  of  granting  admi- 
nistration, may  have  his  domicil  in  the  state,  shall  be  entitled 
VOL.  10.  32 
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^Jiiue  Yss?*^'  to  the  three  years  from  the  qualification  of  the  executor  or  ad-» 

~7 ministrator,  mentioned  in  the  act,  or  to  two  years  only?  And 

V  we  are  of  opinion  that  the  residence   of  the  creditor  at  the 

time  of  administration  granted,  and  not  at  the  time  of  the 
suit  brought,  determines  the  question  whether  he  shall  be 
barred  by  two,  or  by  three  years.  If  at  the  time  of  adminis- 
tration granted,  the  creditor  resided  within  the  limits  of  the 
state,  and  before  the  expiration  of  two  years,  removed  be- 
yond its  limits,  we  think  such  removal  shall  not  have  the 
effect  to  extend  the  time  of  the  bar  one  whole  year.  To  say 
so,  would  contravene  the  policy  of  the  statute.  So  on  the  other 
hand,  if  at  the  time  of  administration  granted,  the  creditor 
reside  beyond  tlie  limits  of  the  stale,  and  within  two  years 
remove  his  residence  within,  such  removal  shall  not  deprive 
him  of  the  additional  year  within  which  to  bring  his  suit. 
The  difference  of  one  year  between  resident  and  non-resi- 
dent creditors,  was  probably  produced  by  the  belief  that  the 
pon-resident  creditor  being  usually  at  a  greater  distance,  and 
in  a  different  community  might  not  so  readily  ascertain  the 
facts  of  death  and  of  administration..  To  deprive  him  of  this 
advantage  of  longer  time  for  inquiry  and  information,  because, 
before  the  expiration  of  two  years  he  had  settled  within  the 
state,  woul  J  neither  be  just  to  him  nor  consistent  with  the 
object  for  which  the  longer  time  was  probably  awarded  to  him 
by  the  statute.     Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


Clark  vs.  Howard. 

(Jpon  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  circuit  court,  the 
defendant  may»  in  the  latter  court,  prove  his  account  by  his  own  outh,  as  an  ofTsct,  al- 
though he  did  not  make,  or  offer  to  make,  luch  a  defence  before  the  justice. 

Green,  J.  delivered  the  opinion  of  the  court. 

Howard  obtained  judgment  against  Clark  before  a  justice 
of  the  peace  for  $36  16,  and  costs,  from  which  judgment 
Clark  appealed  to  the  county  court,  and  (he   cause  was,  by 


Howard 
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consent,  transferred  to  the  circuit  court.     On  the  trial  in  the  KNoyviLLB, 

,        ,    -       ,  rt*  June,  1887. 

Circuit  court,  the  defeniJant  produced  an  account  as  an  onset, ; 

and  offered  to  prove  it  by  his  own  oath,  which  was  objected  ^  ▼ 
to  by  the  plaintiff  because  it  did  not  appear  that  the  account 
had  been  filed  with  the  justice  at  the  time  of  the  trial  before 
him;  the  objection  was  sustained  by  the  court,  and  for  this 
cause  alone,  it  refused  to  permit  the  defendant  to  be  sworn. 
A  verdict  and  judgment  having  been  given  against  the  defend- 
ant, he  appealed  to  this  court. 

We  think  the  court  erred  in  refusing  the  defendant  to  plead 
his  account  as  an  offset  in  the  circuit  court,  although  he  had 
not  insisted  on  that  defence  before  the  justice.  The  act  of 
1756,  c  4,  §  2,  provides,  that  the  plaintiff  must  file  his  ac- 
count with  his  declaration,  in  order  to  be  entitled  to  prove  it 
by  his  own  oath.  By  the  act  of  1819,  c  25,  §  2,  defendant^ 
are  permitted  to  prove  their  accounts,  when  offered  as  a  set- 
off, in  the  same  manner,  and  under  the  same  rules  and  regula- 
tions, as  the  plaintiffs  were  then  by  law  permitted  to  prove 
their  accounts.  This  act  requires,  therefore,  the  defendant's 
account  to  be  filed  with  his  plea  of  offset.  A  party  may 
make,  in  the  circuit  court,  additional  defences  to  those  which 
were  made  before  the  justice;  as  the  pleading  in  cases  com- 
menced before  a  justice  is  not  in  writing,  there  are  no  means 
of  knowing  what  defence  may  or  may  not  have  been  made  at 
any  former  trial.  The  cause  is  always  open  for  any  defence 
which  may  legitimately  be  made  to  that  action.  The  defend- 
ant below  was  not,  therefore,  too  late  in  producing  his  account 
as  an  offset  to  this  suit.  Had  the  cause  commenced  in  the 
county  court  and  been  taken  to  the  circuit  court  by  appeal, 
the  defendant  might,  by  leave  of  the  court,  have  amended  the 
pleadings  and  filed  a  plea  of  offset,  at  which  time  his  ac- 
count, to  be  proved  by  his  own  oath,  might  have  been  for  the 
firet  time  proved.  The  judgment  will  be  reversed  and  the 
cause  remanded  for  another  trial,  when  the  defendant  wiH  be 
oermitted  to  prove  his  account,  unless  there  be  other  objec- 
i'ons  than  the  one  set  out  in  this  record. 

.Judgment  reversed. 
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Kkozvxx«z.b« 
June,  1837.  KiNCAID   VS.    MoRRIS. 

KInceld 

Morrk  ^  petition  for  a  certiorari  and  tuptrMtdBos  stated  tliat  a  judgmeut  had  boen  rendered 

ty  a  Juitice  of  the  peace  against  the  petitioner,  which  Judgment  he  had  paid,  notwith- 
standing which,  an  execution  had  issued  on  it,  and  prayed  that  the  execution  miglit  be 
qwuibed.  The  process  was  granted,  and  the  fact  of  payment  tried  in  the  circnit  cQurt 
and  found  "against  the  petitioner:  Held,  that  aproeedenda  must,  in  such  case,  be  award- 
ed, and  that  the  circuit  court  could  not  give  Judgment  for  the  debt  and  twelve  and  one 
half  per  cent,  interest  against  tlie  petitioner  and  his  security. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Morris,  in  a  petition  to  the  circuit  court, 
alleged  that  two  judgments  by  the  plaintifT  obtained  against 
him  before  a  justice  of  the  peace,  had,  after  their  rendition, 
been  satisfied  by  payment.  The  correctness  of  the  judgments 
themselves  was  not  questioned,  but  the  petition  alleged  that 
executions  had  been  issued  upon  the  judgments  after  such  sat- 
isfaction by  payment.  A  writ  of  supercedeas^  to  stay  pro- 
ceedings upon  the  executions  was  prayed,  and  ajso  a  writ  of 
certiorari  to  bring  up  into  the  circuit  court  the  executions,  ta 
the  end  that  they  might  be  quashed,  and  the  executions  only 
were  brought  up.  A  jury  having  been  empannelled  and 
sworn  to  enquire  and  say  whether  the  defendant,  Richard 
Morris,  had  paid  the  executions  in  the  petition  mentioned, 
as  alleged  in  the  petition,  found  that  he  had  not  so  paid; 
upon  which  the  court  gave  judg^nent  against  him  for  the  costs,;, 
and  awarded  ^procedendo  to  the  justice  that  he  issue  execu- 
tions^ &c.  From  this  judgment  the  plaintiff  has  appealed  to 
this  court,  on  the  ground  that  be  was  entitled  to  a  judgment  in 
the  circuit  court  against  the  defendant  in  the  executions,  and 
against  his  securities  in  the  supersedeas  and  injunction  bond, 
for  the  sums  in  the  executions  mentioned,  with  interest,  &c. 

The  second  section  of  the  act  of  1817,  c  119,  provides, 
that  when  any  cause  shall  be  brought  up  by  certiorari  or  ap- 
peal from  an  inferior  to  a  superior  jurisdiction,  and  the  same, 
shall  be  dismissed  for  want  of  prosecution,  or  for  other  cau- 
ses, it  shall  be  the  duly  of  the  court  dismissing  the  same  to 
enter  judgment  against  the  principal  and  his  securities  for  the 
amount  of  the  judgment  below,  with  costs,  and  twelve  and 
one  half  per  cent,   interest  from  the  date  of  said  judgment. 
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,  This  act  intended  to  enlarge  the  remedy   eiven  by  the  act  of  Knoxvij:.li. 

i  ^o/x«         r.icr»        i-i_i--j  -I  ••        June,  1837.      ' 

[»  1807,  c  81,  §  2,  which  gave  the  judgment  agamst  the  pnnci- 

pal,  and  the  petitioner  and  his  securities,  only  when  ^'cast  in  ▼ 

the  cause,"  which  had  been  construed  to  apply  to  a  trial  on 

the  merits  only,  and  not  to  a  rase  where  the  writ  was  dis- 

L  missed  for  want  of  prosecution  or  other  cause.     But  it  is  ob- 

)  vious  that  the  cases  provided  for  in  the  act  of  1807  and  1S17 

contemplate  the  bringing  up  the  cause  from  the  inferior  to  the 
superior  jurisdiction  for  the  purpose  of  re-investigating  the 
correctness  of  the  judgment,  as  if  an  appeal  from  such  judg- 
ment had  been  taken.  But  in  the  case  before  the  court  the 
proceeding  was  in  the  nature  of  an  audita  querela;  the  origi- 
nal judgment  was  not  impugned,  it  was  not  removed,  if  un- 
paid, it  remained  unpaid,  and  to  have  given  one  in  the  circuit 
court,  would  have  been  to  have  had  two  judgments  in  different 
tribunals  in  force  for  the  same  claim.  We  think  the  courbe 
adopted  by  the  circuit  court  was  correct  and  affirm  the  judg- 
ment. 

Judgppent  alHrmod. 
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Knoxville, 
June,  U;37. 

V 

Fcrrcll 


Rogers  vs.   F^errell. 

TI  c  Ml  of  180! ,  <•  7,  '3  '),  RiJt'i:or;«ir)}r  two  juMlfCs  of  11  c  pence  out  of  term  time,  to 
iiswe  writs  of  certiorari  atiil  euvir^cdeas,  Rnd  tlie  net  of  1835.  c  6j,  iii.tloriBiriR  two 
jiisiicM  of  tliC  ppr.i'c  to  ainntwrira  of  ctrtiorari  and  svpcrtcileas  refiiriifthle  to  the  cir- 
cult  co'virr,^-r.  o;,!y  :>|  ,.!y  fo  r.i?e8  w' »'e  tie  parly  is  tlUsalir-ncd  ui:!i  t!.e  judgmcrtt 
rendered  n?nir St  J.ji::,  uiul  wished  u  .,o'.v  trial  on  fliC  ntcri:?,  nnd  not  to  rsifcs  "where 
the  judgii  ei:t  id  not  cor.ii'lulned  of,  hut  from  raueca  Rfter  its  rendition  as  prynicnt  &c., 
noexerulJoM  outri.i  fo  \f<\p.  njio.i  ir.  ^ 

V/l  pre  t;  c  w:lf  oC cerliorari  a.vi\  miperscdcag  is  Ujepd  in  the  plnre  of  an  audita 
yuerc.'fl,  fio 'jauio  i 5  :i<r  ro.;n..\l  tVom  the  inferior  to  I'lo  supcrbr  jiiriiuliction;  and  if 
In  sucli  rUM'  t;  c  auj-er.sc'lea^  is  di:3:har^ed,  a/fcrC'.Vn'/ff  nm«t  (in  rases  not  provided  for 
l>y  str.Mil(\)  It  .i'.\.ii,lc(l  to  tl'c  li-.rc.'ior  iriiu-ipl.  • 

[t  id  only  in  n.-es  -.vJ  c  o  the  judvD'ont  oi  li.o  info,  ior  court  is  sou;:3'.t  to  be  re  e:tamii'.- 
ed,  tl  nt  the  pror-t  I'.i  ,  s  a'o  removed  1'}  li.e  certiorari^  iti  wi  i'^'  rr.»e  no  proce'feni^a  ever 
was  or  ever  can  1  '^  s  ••.  .t   cd. 

Where  the  ji'.'L'uic::'.  of  a  justice  hr.B  Veen  ;'ald  or  oilerwlsii  dihCi.arged,  and  an  eice- 
ciition  ifisue*  tl.or.ou,  fiif  .•lirnil  rourt,  hy  virtu'?  of  its  grrioral  power,  ran  grant  writs 
of  cerfiof'-rifiv.d  ?./_  mc  'eas  to  q^ia-li  tjjc  exfutim,  i^c. 

Rogers  obtained  a  judgment  before  a  justice  of  the  peace 
against  Ferrcll,  upon  which  an  execution  issued.  Ferrell 
applied  to  two  justices  of  the  peace  for  writs  o(  certiorari  and 
supersedeas^  alleging  therein  that  the  judgment  had  been  paid 
and  praying  the  execution  to  be  quashed,  which  upon  hearing 
proof  was  done  by  the  circuit  court.  Rogers  prosecuted  on 
appeal  in  the  nature  of  a  writ  of  error  to  this  court. 

Geo,  <S.  Yerger^  for  plaintiff  in  error. 

/.  Crozier^  for  defendant. 

Turley,  J.  delivered  the  opinion  of  the  court. 

The  writ  of  certiorari  is  used  in  this  State  for  the  purpose 
of  removing  causes  from  an  inferior  to  a  superior  court,  for  the 
purpose  of  having  a  new  trial  on  the  facts,  where  the  party  pe- 
titioning for  it,  has  without  his  own  neglect,  been  prevented 
from  appealing;  it  is  also  sometimes  used  in  connexion  with 
the  writ  of  supersedeas  in  the  place  of  an  audita  qiterelay  to 
give  relief  to  the  party  against  whom  a  judgment  has  been  ren- 
dered in  an  inferior  court,  for  causes  which  may  have  origina- 
ted since  the  rendition  of  the  judgment,  as  for  instance,  pay- 
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ment  of  the  iude;ment  and  the  issuance  af  an  execution    there-  ^?^*^  Vo^.i^*^' 

v        *-J  June,  IoJ7« 

after.     In  both  instances  it  is  the  exercise  of  p(  wcr  by   a  su- i7~~7;i — 

perior  over  an  inferior  court,   and    the   process   necessary  for  ^ 

the  purpose  must  always  be  issued  by  the  order  of  the  super- 
ior, except  where  it  is  otherwise  provided  for  by  law. .  The 
county  court  when  it  had  jurisdiction  of  the  trial  of  causes, 
was  superior  to  a  justice  of  the  peace,  and  the  circuit  court  to 
both.  When  a  judgment  was  rendered  by  a  justice,  it  was 
subject  to  correction  by  writs  of  certiorari  and  supersedeas  by 
both  the  county  and  circuit  court;  but  the  power  of  the  county 
court,  could  ojily  be  exercised  for  this  purpose  in  term  time, 
as  no  one  justice  or  number  of  justices  out  of  term  lime  could 
constitute  such  court,  they  having  no  farther  power  than  was 
given  them  by  law  as  justices  of  the  peace,  except  when  as- 
sembled for  the  purpose  of  holding  a  county  court  under  the 
provisions  of  the  statutes  creating  such  court.  It  then  ne- 
cessarily follow^s  that  no  one  or  more  justices  of  the  peace  had 
the  power,  except  it  were  given  by  express  enactment,  to  cer- 
tiorari or  supersede  the  judgment  of  a  justice  of  the  peace,  be- 
cause they  were  all  equal  in  power  and  bad  concurrent  juris- 
diction over  the  same  cases. 

It  becomes  necessary  then  to  enquire  what  power  has  been 
given  by  statute  to  justices  of  the  peace  over  this  subject. 
The  act  of  1801,  c  7,  §  4,  provides  that  "when  any  person 
shall  make  application  for  a  writ  of  certiorari  and  supersedeas 
to  remove  the  proceedings  of  a  justice  of  the  peace  in  any 
cause  which  has  been  determined,  the  parly  petitioning  for 
such  writ,  shall  state  his  reasons  on  oath  within  twenty  days 
after  the  date  of  the  judgment  before  any  two  justices  of  the 
peace,  and  if  upon  examination,  such  reasons  should  be  suf- 
ficient, said  justices  shall  direct  the  clerk  of  the  county  court 
to  issue  writs  accordingly.' ♦  No  one  has  ever  doubted  since 
the  passage  of  this  statute,  that  it  was  only  intended  to  apply 
to  cases  where  the  party  was  -dissatisfied  with  the  judgment, 
and  wished  a  new  trial  on  its  merits,  and  not  to  cases  where  the 
judgment  was  correct,  but  from  causes  arising  after  its  rendi- 
tion ought  not  to  be  enforced.  When  the  writ  of  certiorari 
and  supersedeas  is  used  in  the  place  of  an  audita  querela,  the 
cause  is  not  removed  from  the  inferior  to  the  superior  court- 
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^J^^^^'^"»  for  though  under  Statutory  provisions,  judgment  may  some- 

— limes  in  such  cases  be  given  in  the  superior  court,  if  the  su- 

V  ^^  persedeas  be  discharged;  yet  a  writ  o( procedendo  may  be,  and 
frequently  of  necessity  is,  awarded  to  the  inferior  tribunal, 
which  ( ould  not  be  done  if  the  proceeding  were  removed  by 
the  certiorari.  It  is  only  in  cases  where  the  judgment  is 
sought  to  be  re-examined,  that  the  proceedings  are  removed 
by  the  certiorari^  in  which  case  no  procedendo  ever  was  or  ever 
can  be  awarded. 

The  act  of  1833,  c  65,  §  2,  provides   that   'Hwo  justices 
may  grant  a  certiorari  and  supersedeas  to  remove   the  judg- 
ment and  proceedings  of  justices  of  the  peace   returnable  to 
the  circuit  court  of  their  county,  subject  to  the  same  rules  as 
now  regulate  certiorari^ s  ns  granted  by  a  circuit  court."     We 
are  of  tha  opinion,  that  this  statute  was  only  intended  to  apply 
to  cases  where  the  proceeding  by  writs  of  certioran  and  su- 
persedeas is  substituted  in  place  of  an  appeal,  and  a  new  trial 
asked  on  the  merits  of  the  case.     The  statute  uses  the  wordsj 
^'remove  the  judgment   and  proceedings   of  justices  of  the 
peace."     This,  as  has  been  observed,  is  never  done  when  the 
judgment  is  not  complained  of,  but  relief  is  only  sought  from 
an  unjust  or  illegal  execution  of  it.     At  the  time  of  the  pa? 
sage  of  this  statute,  a  party  against  whom  a  justice  of  the  peac 
had  rendered  a  judgment,  had  the  right  to  appeal  either  to  the 
county  or  circuit  court,  but  if  by  any  accident  he   were  j. 
vented  from  appealing  and  was  forced  to  resort  to  his  petitior 
for  writs  of  certiorari  and  supersedeas  as  a  substitute  therefor, 
he  was  compelled  either  to  take  it  to  the  county  court  by  ap 
plication  to  two  justices  within  twenty  days,  or  to  apply  to  i 
circuit  judge  at  chambers,  which  frequently  produced  much  de- 
lay and  inconvenience,  to  remedy  which  this   statute  was  pas 
sed,  authorising  justices  of  the  peace  to  issue  writs  of  certio- 
rari and  supersedeas^  returnable  to  the  circuit   court,  which 
when  there,  were  to  be  governed  by  the  same  rules  and  regu- 
lations as  those  granted  by  the  circuit  court.     The   supreme 
court  in  the  case  of  Dixon  vs.  Caruthcrs,   9  Yer.   Rep.    30, 
has  determined  that  this  statute  does  not  extend  the  time  with- 
in which  application  must  be  made  to  two  justices,  to   wit, 
twenty  days,  but  only  authorises  them  to  send  the  case  at  the 
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election  of  the   party,  either  to  the  county  or  tircuit  court,  ^f„^J7m"* 
It  will  be  seen,  then,  that  we  are  of  opinion  that  neither  of  these  -• — ^^  ^^^ 
statutes  gives  to  justices  of  the  peace  the  power  to  award  the       ^j^ 
issuance  of  writs  of  certiorari^  and  supersedeas^  which  are  to 
be  used  in  the  place  of  an  audita  querela — an  attempt  to  'do 
so  is  illegal  and  void.     The  circuit  courts  exercise   this  pow- 
er, not  by  virtue  of  positive  enactment,  but  by  virtue  of  the 
general  jurisdiction  with  which  they  are  vested^  and  the  con* 
trol  wiiich  they  nec(;ssarily  have  the  right  of  exercising  over 
the  proceedings  of  inferior  tribunals. 

In  the  case  now  under  consideration,  two  justices  of  the 
peace  have  suspended  an  execution  upon  the  ground  that  it 
had  been  paid  after  the  rendition  of  the  judgment.  This  is 
illegn],  and  the  supersedeas  ought  to  have  been  discharged. 
We  therefore  reverse  the  judgment  of  the  circuit  court,  and 
Bvr^d  B  procedendo  to  the  justice  who  issued  the  execution* 

Judgment  reversed. 


Vot.  10.  8d 
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^"'^*/^^:  ■  Rhea  vs.  The  State. 

Rkea 

The  State  ^^  affidavit  for  a  continuance  fn  a  atate  cause,  by  ti.e  defendant,  atated  that  A  and 

B  were  material  witnetEsea  for  hhii,  t]iey  were  aunimoned  but  did  not  attend*  that  he 
believes  lie  will  be  able  to  prove  by  the  witnesses  a  good  character,  and  other  flicts  of 
vit^I  importance,  ^*c.  The  affidavit  did  not  show  where  the  prisoner's  domicil  was,  or 
that  he  had  ever  lived  in  tlie  county  where  the  witnesses  reside,  nor  that  his  character 
could  not  be  proved  by  others:  Held,  tbat  it  was  insufficient  to  continue  the  cause. 

A  prosecutor  cannot  be  asked  whether  he  did  not  express  suspicions  of  another  per- 
son,  than  the  defendant,  having  committed  t)ie  offence  cbarged  against  the  defendant, 
unless  such  suspicion  was  founded  on  facts  within  Ills  own  kuowledce# 

It  is  not  competent  for  the  defendant  to  prove  by  a  witness,  that  he,  the  witness,  had 
heard  a  slave  coufess  tbat  be  committed  tl^e  act,  with  wliich  the  defendant  was 
ehaifed. 

For  the  facts  of  this  case  see   the  opinion  of  the  court. 
JI.  /.  McKinney,  for  plaintiff  in  error. 

Geo.  S,  Yerger^  Attorney  General,  for  the  state. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  was  indicted  en.l  convicted  in  the  circuit 
court,  for  Washington  county,  of  the  crime  of  laiceny.  The 
indictment  was  found  at  the  July  term,  1836;  before  the 
next  stated  term  of  that  court,  a  special  term  intervened,  at 
which  time  the  cause  was  continued  by  the  consent' of  par- 
ties, and  at  the  November  term,  JS36,  when  the  cause  was 
called  for  trial,  the  prisoner  made  the  following  affidavit  to 
procure  a  continuance  of  the  cause.  *'The  defendant  makes 
oath  that  the  testimony  of  Robert  Rankin  and  David  Moore, 
of  Greene  county,  will  be  materijil  for  him  on  the  trial  of 
this  cause,  without  the  benefit  of  which  he  cannot  come  safe- 
ly to  trial.  That  said  witnesses  have  been  regularly  sum- 
moned, but  do  not  attend;  that  their  non-attendance  is  not 
owing  lo  the  procurement  or  default  of  this  affiant,  but  to 
the  sickness  of  said  witnesses,  as  affiant  is  informed.  Said 
witnesses  have  known  this  affiant  from  his  boyhood  up,  and 
by  them  he  believes  he  will  be  able  to  prove  a  good  charac- 
ter, and  other  facts  of  vital  importance  to  his  defence  in  this 
case.     He  expects  he  can  have' their  attendance,  &c.  Upon 
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this  affidavit  being  presented,  the  attorney  general,  onbebalfKwoJY^r*' 
of  the  state,  proposed  to  admit  that  the  witnesses  named  in  — 
said  affidavit,  if  present,  would  swear  to  the  good  character 
of  the  defendant  as  stated  in  said  affidavit,  and  that  said  wit- 
nesses were  of  good  credit,  reserving  the  riglit  of  introduc- 
ing witnesses  to  prove  that  the  defendant  had  not  a  good  cha- 
racter, and  the  court  upon  that  admission  ruled  the  defendant 
to  trial.     It  is  urged  that  this  was  erroneous. 

In  questions  of  practice  of  this  description,  much  must 
be   con6ded   to  the   discretion  of  the  judge  who    presides 
upon  the  trial,  and  if  the  authority  of  this  court  were  often 
interposed  to  prescribe  or  to  reform  the  rules  of  circuit  court 
practice,  the  interests  of  the  public  would,  it  is  believed,  be 
not  generally  promoted  thereby.     But  waiving  this  consider- 
ation, let  us  inquire  whether  it  was  the  duty  of  the  judge,  in 
the  exercise  of  a  sound  legal  discretion,  to  have  postponed 
the  trial  upon  the  ground  in   the   affidavit  presented?    We 
think  it  was  not.     We  arrive  at  this  conclusion,  not  by  force 
of  the  reason  which  probably  impelled  the  court  below,  the 
admission  of  the  attorney  general,  for  that  admission  going 
not  to  the  truth  o(  the  fact,  but  being  only  that  the  witnesses, 
if  present,  would  swear  as  stated,  might   have  been  in  its 
practical  operation,  as  has  been  argued,  altogether  illusory. 
We  found  our  conclusion  upon  the  character  of  the  testimo- 
ny to  be  made  by  the  absent   witnesses;  it   related   to  the 
standing  and  reputation  of  the  defendant  for  honesty.     The 
affidavit  does  not  show  where  the  domicil  of  the  defendant 
had  been.     It  may  long  have  been  in  the  town  of  Jonesbo- 
rough,  where  he  might  have  established  a  character  for  good 
or  evil.     It  does  not  show  that  he  had  ever  resided  in  the 
county  of  Greene;  it  states  no  sufficient  reason  why,  of  all 
the  citizens  of  Washington  and  Greene,  Rankin  and  Moore 
were  selected  to  prove  character;  and  it  does  not  state  that 
the  same  facts  could  not  be  as  fully  and  satisfactorily  proved 
by  others.     A  character  for  honesty,  where  it  unequivocally 
exists,  can  seldom  be  limited  to  the  knowledge  of  a  few  per- 
sons.     Unless  the  affidavit  shows  the  party  to  be  a  stranger 
at  the  place  where  he  is  tried,  and  the  member  of  another 
community,  it  will  be  intended  that  he  is  surrounded  by  those 
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Knoxtji^ls,  who,  if  his  character  be  good,  can  be  readily  called  upon  to 

-^ —  testify  to  the  fact.     As  to  the  general  allegation  of  ihe  defen- 

V  dant  in  his  offidavit,  that  by  the  witnesses  named,  he  could 

prove  other  facts  of  vital  importance  to  his  defence,  it  could 
not  entitle  him  to  a  continuance.  When  a  party  shows  cause 
by  affidavit,  he  must  state  facts  in  order  that  the  court  may 
determine  their  importance;  his  opinion  of  the  importance  of 
undisclosed  facts  can  constitute  no  safe  or  proper  ground  for 
the  action  of  the  court. 

2d.  The  prosecutor,  who  was  absent  when  the  goods  were 
stolen,  and  who  was  called  merely  to  identify  some  of  them, 
as  having  been  in  his  shop,  was  asked  by  defendant's  counsel, 
if  after  his  return  he  had  not  expressed  suspicions  of  another 
person,  which  being  objecied  to  by  the  attorney  8;eneral,  the 
court  decided  that  any  suspicions  which  the  prosecutor  might 
have  entertained  on  any  charge  made  a§:ainst  another,  unless 
founded  on  facts  within  his  own  personal  knowledge,  were  in- 
admissible as  evidence.  This  opinion  of  the  court  below  is 
so  obviously  correct,  that  no  reasoning  of  ours  can  be  neces* 
sary  to  fortify  it. 

3U.  The  defendant's  counsel  asked  a  wi:ness  if  he  had  not 
beard  a  negro  slave  confess  that  he  had  stolen  the  goods  in 
question.  The  court  refused  to  permit  the  witness  to  answer 
this  question.  This  was  clearly  right.  See  Slate  vs.  Wright^ 
9  Yer.  Rep.     Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


I 
1 


>*- 
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Knoxvillk, 
mo  -.      T?  June,  1857. 

The  State  vs.  Farnsworth. 

The  Slate 

An  indictment  nlle^'cd,  "tlmt  tie  defendant,  on  tlje  first  dny  of  August,  1836,  i:i  tlie      Farnsvvf  rth 
county  of  Greene,  with  force  and  arn.a,  one  chesnut  sorrt'I  nmri*,  the   tiroperty  of  John 
A.  Park,  did  unlawfully  and  forcibly  take  from  and  out  of  il:e  iioi^sefsioii  of  tlic  laid 
John  A.  Park:**  Held,  liial  this  charge  did  not  constitute  an  iiidk-iable  olfenco. 

Geo,  S,  Yerger^  Attorney  General,  for  the  State. 
/.  Jl.  J\rKinn  y,  for  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  the  consideration  of  the 
court  in  this  case  is,  as  lo  the  vjilidity  of  the  indictment:  it 
charges,  'nhat  the  defendant,  Henry  A.  Farnsworih,  did,  on 
the  first  day  of  August,  in  the  year  I83G,  in  the  county  of 
Greene,  vvitli  foi*ce  and  arms,  one  chesnut  sorrel  mare,  the 
property  of  John  A  Park,  unlawfully  and  forcibly  take  from 
and  out  of  the  possession  of  the  said  John  A.  Park."  Does 
this  contain  a  charge  of  a  breach  of  the  peace,  without 
which,  this  bill  of  indictment  cannot  be  sustained?  We  are 
of  the  opinion  that  it  does  not.  It  is  an  allegation  of  an  un- 
lawful taking;  a  trespa^rs,  but  not  a  breach  of  the  peace;  no 
breach  of  the  peace  is  committed  in  taking  the  property  of 
another,  unless  it  be  taken  from  his  person.  A  violation  of 
the  possession  of  properly,  either  actual  or  constructive, 
where  the  owner  is  not  personally  present,  is  only  remediable 
by  civil  suit  for  the  trespass.  This  bill  of  indictment  does 
not  show  what  kind  of  possession  was  violated  by  the  defend- 
ant. The  mare  may  have  been  taketi  from  the  range,  where 
the  law  says  it  was  in  the  possession  of  the  owner,  in  which 
case  we  apprehend  no  one  would  contend  that  an  indictable 
offence  had  been  committed.  The  case  of  The  Slate  vs. 
Thompson  J  2  Ten.  Rep.  98,  was  the  case  of  a  slave  taken  by 
force,  not  on  tlie  premises  of  the  owner,  nor  in  his  presence, 
but  in  that  case  a  distinction  is  attempted  to  be  (!rawn  between 
slaves  and  other  personal  property,  making  the  taking  posses- 
sion of  a  slave  indictable  under  circumstances  where  the  ta- 
king possession  of  other  property  would  not  be. 

In  a  case  determined  by  the  Supreme   Court  of  the  State 
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KNoxriLi.v,at  Reynoldsburg,  in  1829,  where  a  man  had  been  indicted  for 
— ;— ^ — — ^-  breaking  the  stable,  and  taking    by  force,  a  horse  claimed  by 
V  another,  neiihei-  he  nor  any  of  his  family  being  present  at  the 

time,  I  heard  that  able  lawyer  Judge  Robert  Whyte  say,  that 
the  case  from  2  Tenn.  Rep.  did  not,  at  the  time  of  its  decis- 
ion,  give  satisfaction  to  the  profession,  and  in  the  case  then 
under  consideration,  the  court  determined  that  the  offence 
charged  did  not  contain  a  breach  of  the  peace,  and  was  not 
indictable.  We,  therefore,  are  of  opinion  that  the  judgment 
of  the  circuit  court  is  correct  and  direct  it  to  be  affirmed. 

Judgment  affirmed. 


r- 
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CASES 

ARGUED  AND  DETERMINED 

Ilf    THB 

SUPREME  COURT  OF  TENNESSEE 


NASHVILLE,  DECEMBER  TERM,  1S37. 


DbadericK)  et.  al.  vs.  Cantrcli.,  et,  al. 


Nashvillk, 
December,  1837. 


A  will  dirtcted  uid  anthoriaed  the  ezecutora  to  aell  lands;  the  executors     Deaderick 
prOYjed  the  will;  jbioed  in  the  sale  and  conveyance  of  the  lands,  and  took       ^    ^    n 
the  notes  for  the  purchase  money  payable  to  themselves:  Held,  that  this 
wan  an  acceptance  by  both,  of  the  trusts  of  the  will. 

Trusts,  in  regard  to  the  responsibility  of  co-trustees  for  the  acts  of  each 
fther,  are  of  two  classes,  discretionary  and  directory,  and  the  rules  which 
fovem  each  class,  as  to  their  liability  for  each  othtr,  are  different. 

A  discretionary  trust  is,  when  by  the  terms  of  the  trust,  no  direction  is  ' 

given  as  to  the  manner  in  which  the  trust  fund  s^iull  be  vested,  till  the 
time  arrives  when  it  is  to  bo  appropriated  in  satisfaction  of  the  trust 

A  directory  trust  is  where,  by  the  term  of  the  trust,  the  fund  is  directed 
to  be  vested  in  a  particular  manner  till  the  period  arrives  when  the  trust  is 
to  terminate. 

In  order  to  charge  a  trustee,  in  onses  of  discretionary  trusts,  for  the  acta 
of  his  co-trustee,  some  act  by  which  the  trust  fund  was  obtained  by  his 
co-trustee,  or  some  act  of  commission  amounting  to  gross  neglect,  in  per- 
mitting the  fund  to  be  wasted,  must  be  shown. 

When  a  trust  fund  is  paid  into  the  hands  of  one  trustee,  by  the  act,  di« 
rection,  or  agreement  of  the  other;  or  where  the  latter  had  it  in  hit  power 
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Nashville,  to  have  controlled  or  received  the  money,  and  did  not,  both  are  respon* 
December  IKST.g.,^,^^ 


Deaderick 

V 

Cantrell 


A  trustee  ia  liable  for  a  breach  of  frnst  by  his  co-trnstee,  where  the  mo* 
ney  has  been  received  jointly  by  them;  or  ^where  a  joint  receipt  is  given, 
unless  it  be  satisfactoiily  shown  that  the  joining  in  tiie  receipt  was  neces- 
sary, or  merely  formal,  and  that  the  money  wap  :'n  fact  paid  to  his  co- 
trustee. 

Trustees  were  directed  to  sell  land  upon  a  credit;  the  land  was  sold  by 
them;  the  notes  for  the  purchase  money  were  execuiod  to  ihem  jdintlyj 
ond  remained  in  the  hnnd.4  of  one,  with  the  nfssent  of  the  other,  to  collect; 
the  court  was  inclined  to  the  opinion  that  in  such  case,  both  were  responKi- 
ble.  if  the  money  were  collected  and  wasted  by  him  in  whose  handi  the 
notes  were  left. 

Where  one  trustee  wrongfully  permits  ihe  other  to  detain  the  trust  fond 
a  long  time  in  hi3  hands  without  security,  he  will  be  deemed  liable  for  any 
loss. 

Where  a  trustee  voluntarily  permits  a  co-trustee  to  receive  purchase 
money,  ar  d  retain  it  a  con.s:dcrable  time  without  calling  for  it,  contrary  to 
the  trust,  he  will  bo  responsible  for  its  loss. 

Where  the  trust  is  directory,  and  th<^  fund  is  not  vested,  or  is  vested  in 
a  different  manner  from  that  pointed  out,  it  is  an  abuse  of  the  trust  for 
which  all  are  liable,  though  but  one  received  the  money. 

In  directory  trusts,  all  the  trustees  are  bound  to  attend  to  the  directions 
of  the  trust,  and  all  must  be  careful  to  execute  the  trust  faithfully  and  ac- 
cording to  its  terms,  and  in  compliance  with  the  intention  of  the  person  by 
whom  it  was  created. 

Where  trustees  in  a  directory  trust  were  directed  to  loan  out  money  to 
the  best  advantage,  one  of  whom  received  the  money  and  wasted  it:  Held, 
that  the  other  ought  not  to  be  charged  with  compound  interest 

This  bill  is  filed  by  complainant  on  behalf  of  himself  and 
the  other  legatees  of  George  Michael  Deaderick,  deceased, 
against  defendants.  It  charges  that  George  Michael  Dead- 
erick died  in  1816,  and  by  his  will  devised  $10,000  to  com- 
plainant Fielding,  and  gave  other  legacies  specified  in  the  bill, 
and  appointed  Stephen  Cantrell,  Jesse  Wharton,  and  Ro- 
bert Searcy  his  executors,  the  two  former  of  whom  qualified 
and  the  latter  did  not;  that  the  executors  were  to  loan  out 
said  legacy  till  complainant  arrived  at  age,  and  also  tl)e  leg- 
acies due   the  other  minor  legatees;  that   the  executors  or 
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Tit   least   said  Canlrell    received   his  legacy,  and  that  com- Nashville, 

plainant  has  demanded  payment  of  the  balance  due  him  upon -^ — ' 

his  legacy,  and  it  lias  «ot  been  paid.     That  Cantrell  received    ^*^®"*'^ 
the  legacy  and  all  the  assets  of  the   estate,  with    the  know-     pan^«" 
ledge  and  permission  of  Wiiarton,  who  joined  Cantrell  in     ; 
selling  and  executing   conveyances    for   the  testator's    land.     ■ 
That  the  legacies  were  not  loaned  out  to  the  best  advantage,'   | 
that  is.,  at  stated  periods,  and  the  interest  compounded,  or  in  J 
fact  loaned  out  at  all.     That  Cantrell  made  a  settlement  with, 
the   county  court,  styling    himself  testamentary  guardian  in 
1833,  from  which  it  appears  he   is  indebted   to  complainant, 
Fielding,  the  sum  of  $14,441   34  cents,  but  in  fact  $18,000 
is  due,  and  the  settlement  is  erroneous.    That  the  executors, 
Cantrell  and  Wharton,   entered  into   a  joint   bond,  and  gave 
security  jointly  for  the   faithful   performance  of  their   duties. 
That  Jesse  Wbaiton  is  dead,  and  Sidney  Smith,   the  other 
defendant,  is  his  executor.     Concluding  with  a   prayer  for 
an  .iccount,  and  for  general  relief,  &c. 

The  will  of  George  Michael  Deaderick,  which  is  exhibit- 
ed and  made  a  part  of  the  bill,  contains  the  following  provi- 
sion: ^'Tt  is  my  will  that  after  my  just  debts  are  paid,  that 
my  executors  sell  my  real  estate  to  the  best  advantage  at  pub- 
lie  auction,  at  four  equal  annual  instalments,  with  interest 
from  the  date,  the  proceeds  of  which,  together  with  the  ba- 
lance, if  any,  of  my  personal  estate,  I  will  and  bequeath  as 
follows:  to  my  son,  John  G.  M.  Deaderick,  I  give  ^15,000; 
to  Fielding  Deaderick  $10,000,"  &c.  together  with  a  number 
of  other  legacies  to  different  persons,  all  to  be  paid  out  of 
the  proceeds  of  the  real  estate.  The  will  then  proceeds,  "It 
is  my  will  and  desire,  that  the  several  bequests  herein  before 
mentioned,  shall  be  paid  by  my  executors  to  the  several  leg- 
atees as  they  arrive  to  the  age  of  twenty  one  years,  with  the 
interest  that  may  accrue  on  each  bequest;  and  desire  my 
executors  to  loan  out  the  money  due  to  each  minor  legatee 
to  the  best  advantage,  and  pay  it  over  to  the  males  at  twen- 
ty-one, and  to  the  females  when  they  marry,  or  arrive  at 
twenty-one.  And  for  the  piirpose.of  enabling  my  executors 
to  fulfil  this  will,  they  are  hereby  vested  with  full  and  com- 
plete powers  to  transfer,  alienate,  convey,  and  make  title 
VOL.10.  34 
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irAsAvii.i.B,to  the  lands  and   eveiT  other  species   of  property    I  may 

— :  possess  at  the  time  of  my  death,  m  as  full  and  ample  a  man- 

D«ad<Hck  t  j 

V         ner  as  1  can  now  do. 

CMttrell  rjijj^  answer  of  Wharton's  administrator  admitted  the  mak- 

ing of  the  will,  the  appointment  ^nd  qualification  of  the  ex- 
ecutors, and  the  sale  of  the  real  properly  as  charged  in  the 
bill;  but  the  abswer  denied  that  Wharton  was  responsible, 
alleging  that  Cantrell  was  the  active  executor,  and  that  he 
had  received  all  the  assets,  proceeds^  of  the  real  estate,  &c. 
ftone  of  which  ever  passed  through  Wharton's  hands,  &c. 

The  facts  upon  which  Wharton's  liability  depend  were 
agreed  upon  by  the  parties,  and  a  full  statement  of  them  is 
contained  in  the  opinion  of  the  court — a  re-statement  of  them 
here  is  therefore  deemed  unnecessary. 

Chancellor  Bramblet  was  of  opinion,  that  Wharton  w^as 
liable,  as  a  co-trustee,  for  the  principal  and  compound  inter- 
est, 2nd  decreed  accordingly,  from  which  decree  an  appeal 
was  prosecuted  to  this  court. 

M.  J,  J)Ieig8j  J,  Campbell  and  Geo.  S,  Iterger^  for  com- 
plainants, insisted,  1st.  That  Wharton  by  proving  the  will, 
joining  in  the  sale  of  the  real  estate,  executing  convey- 
knces  therefor,  and  assenting  to  the  notes  for  the  purchase 
money  being  made  payable  to  himself  and  Cantrell,  accepted 
the  trust  and  acted  under  it.  Willis  on  trustees:  38,  Smith 
Vs.  Wheeler^  1  Ventris's  Rep.  J  26. 

^d.  Trusts  are  of  two  kinds,  discretionary  or  directory. 
In  cases  of  discretionary  trusts,  a  co-trustee  joining  in  con- 
veyances or  receipts  for  conformity,  or  merely  being  passive, 
by  permitting  his  co^trustee  to  receive  and  retain  the  fund, 
fte.,  tvill  not,  in  general,  be  responsible.  But  we  think 
th^  evidence  in  this  case  clearly  subjects  Wharton  to  liability 
etien  if  it  Were  a  discretionary  trust.  When,  however,  the  trust 
fs  directory,  as  it  is  here,  and  points  out  the  manner  and  mode 
in  which  the  trust  is  to  be  executed,  the  trustees,  by  accept- 
teg  the  trust  undertake  jointly  and  severally  to  perform  the 
trusts.  The  confidence,  in  such  cases  is  reposed  in  all;  il 
id  the  duty  of  each  to  act  and  to  see  that  the  trusts  are  per- 
formed, and  each  has  power  to  compel,  as  against  the  others, 
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to  execution  of  the  trust  in  chancery.     One  caonoc,  in  guch  Na»hvilli» 

''     '  ,  December,  1&37. 

cnse,  be  heard  to  say  that  he  trusted  to  the  other.    I'he  breach  - 


of  trust  by  co-trustees  in  directory  trusts  consists,  not  in  receiv- 
ing the  money,  or  permitting  it  to  pass  out  of  their  bands,  or  Caatnell 
joining  in  receipts  or  conveyances,  but  in  not  seeing  that  the 
trust  money  is  invested  as  directed.  Vide  I  liar  &  Gill's  Rep. 
32,  73,  77:  3  Exch.  Rep.  26,  312:  Willis  on  Trustee!, 
196:  2  Story's  Equity,  524:  6  Con.  Ch.  Rep.  487:  0  Exch. 
Rep.  117:  4  Con.  Ch.  Rep.  193:  11  Vesey,  119,  326, 
827:  Jeremy  Eq.  Jurisdiction,  147. 

3d.  It  was  the  duly  of  the  trustees,  in  this  caso,  to  have 
loaned  the  money  to  the  best  advantage,  which  would  have 
been  to  have  compounded  it  from  year  to  year,  and  to  hav6 
ioand  it  on  good  security,  4  John.  Ch.  Rep.  281:  2  StO'- 
ry's  Eq.  525,  516:  3  Swanson's  Rep.  81. 

F.  B.  Fogg^  W.  E.  Anderson  and  E.  H.  Ewing^  for 
Wharton's  administrator,  contended,  that  the  personal  estate 
of  Deaderick  having  been  exhausted  in  payment  of  debts,  the 
question  in  this  case  arose  entirely  upon  the  liability  of  Wfaar^ 
ton,  as  to  the  application  of  the  proceeds  of  the  real  estate; 
that  In  regard  to  this  the  executors  were  constituted  trustees 
of  the  real  assets,  by  the  will,  and  Wharton's  liability  was  to 
be  tested  by  the  rules  which  subject  trustees,  as  contra  distiu" 
guished  from  executors.  That  a  co-trustee  who  has  not  re- 
ceived the  fund,  or  had  the  control  of  it,  but^who  was  merely 
passive,  and  who  joined  in  receipts  and  conveyances  merely 
for  conformity,  was  not  liable  for  the  acts  of  the  other 
trustee.  They  cited  and  commented  on  2  Williams  on  E)t- 
ecutors,  1118  to  1128:  5  John.  Ch.  Rep.  296:  6  John. 
Ch.  Rep.  1  to  18:  7  John.  Ch.  Rep.  17:1  Merivales  Rep. 
712:  7  Vesey  Rep.  199:  6  Vesey  Rep.  488:  3  Swanson's 
Rep.  1:  2  Story's  Eq.*520:  11  Vesey,  326:  2  Bro.  th. 
Rep.  114:  3  Bro.  Ch.  Rep.  112:  4  Con.  Ch.  Rep.  93':  1 
Dallas  Rep.  310:  1  P.  Williams,  243:  Fonb.  Equity,  book 
2,  p.  184:  2  Devereux's  Equity  Rep.  51,  Clark  vs.  CoUa^i 
1  Dev.  &  Battle,  326,   Chiltree  vs.  fVright. 

Tbey  also  contended  that  the  evidence  did  not  show  such 
m\  acceptance  of  the  trust  by  Wharton,  as  mad«  hm  liable 


CaAtrell 
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Nashville,  for  the  real  assets.     The  probate  of  the  will  by  him  was  only 

Dflc0iDb6f   1837  ¥  1 

— ^ —  an  acceptance  of  the  trust,  as  to  the  [)ersonalty.     That  Can- 

V*  trell  did  not  receive  the  money  as  executor,  but  as  a  co-irus- 
tce,  and  that  Whartoi's  joining  in  the  executor's  bond,  &c. 
only  made  him  responsible  for  the  personal  estate,  as  contra 
distinguished  from  the  proceeds  of  the  real  estate.  On  these 
points  they  cited  and  commented  on  Leigh  &  Dalzeil,  on 
Equitable  Conversion:  5  Law  Library,  27,  57,  103:  11 
Mass.  Rep.  190:  2  Randolph's  Rep.  488:  4  Dessausere's 
Rep.  70:  Williamson  Executors,  1118  to  1128:  1  Sch.  & 
Lefroy,  341 :  2  Pennsylvania  Rep.  419. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  complaint  filed  by  the  legatees  of  George 
M.  Deaderick,  for  an  account  and  decree  against  Stephen  Can- 
trell  and  Jessee  Wharton,  executors  and  trustees  to  the  will 
of  said  George  M.  Deaderick,  upon  the  following  facts: 
Some  time  in  the  year  18J6,  G.  M.  Deaderick  died  in  Da- 
vidson county,  Tennessee,  having  previously  to  his  death  duly 
made  and  published  his  last  will  and  testament,  by  which,  after 
directing  that  all  his  debts  be  paid,  and  having  appropriated  to 
that  purpose  his  personal  estate  and  the  rent  of  his  lands,  he 
provides,  that  his  executors  shall  sell  all  his  real  estate  at  four 
equal  annual  instalments,  with  interest  from  the  date,  the  pro- 
ceeds of  which  he  bequeathed  (o  the  complainants  seperately 
in  different  proportions,  some  of  them  being  specific  legacies 
and  others  residuary,  payable  at  the  different  periods  when 
those  entitled  thereto  should  arrive  at  the  age  of  twenty-one, 
or  marry;  in  the  mean  time  he  directs  his  executors  to  loan 
out  the  money  to  the  best  pdvantage.  This  will  was  duly 
proven  by  Stephen  Cantrell  aud  Jesse  Wharton,  two  of  the 
executors  named  therir,  who  took^upon  themselves  the  bur- 
then of  executing  the  same.  In  iJay.  1820,  the  said  exec- 
utors jointly  proceeded  to  sell  the  real  estate  of  the  testator, 
and  did  sell  and  convey  the  same,  upon  a  credit  of  one, 
two,  three  and  four  years,  taking  notes  with  interest  from  the 
date,  payable  to  themselves  jointly.  These  notes  Wharton 
permitted  to  remain  in  the  hands  of  his  co-trustee  and  execu- 
tor,  Stephen  Cantrell,  who   collected  the  same   as  they  fell 
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due,  and  instead  of  loaning  the  money  to  the  best  advantage, '"^-a^^hville, 
as  directed  by  the  will,  appropriated  it  to  his  own  use  for  a 

r  II  1  .   t  Dcaderick 

series    of    more    than    ten    or   twelva-  years,  at  which  pe-  v 

riod  of  time  he  failed  entirely,  leaving  a  deficit  in  the  assets  Cantreil 
of  said  estate  of  many  thousand  dollars.  Wharton  received 
no  part  of  the  money,  and  does  not  appear  to  have  paid  any 
attention  whatever  to  the  execution  of  the  duties  imposed  on 
him  by  the  will  after  the  sale  of  the  lands,  until  it  was  un- 
derstood that  Cantrell  had  failed. 

That  Cantrell  is  liable  for  the  amount  of  money  and  pro- 
perty used  by  him,  is  not  disputed,  indeed  he  has  not  ap- 
pealed from  the  decree  of  the  court  below.*  Wharton's  lia- 
bility for  the  abuse  of  the  trust  by  his  co-trustee  is  disputed, 
and  depends  upon  the  following  propositions. 

1st.  Did  he  take  upon  himself  the  execution  of  the  trust 
imposed  by  the  will?  That  he  did  is  loo  evident  to  admit  of 
debate.  He  proved  the  will  and  joined  in  the  sale  and  convey- 
ance of  the  land,  and  assented  to  the  notes  being  payable  to 
himself  and  Cantrell.  Having  accepted  the  trust  and  partially 
executed  it,  he  could  not  denude  himself  of  it  afterwards. 

2d.  Was  the  trust  abused?  This  proposition  is  also  so  clearly 
proved  as  not  to  have  been  denied.  Stephen  Cantrell,  in 
violation  of  the  directions  of  the  will,  which  required  the 
money  to  be  loaned  out  to  the  best  advantage,  appropriated 
large  amounts  of  it  to  his  own  use,  for  which  he  has  never 
accounted. 

3d.  Is  Wharton  responsible  for  this  abuse  of  trust  on  the 
part  of  his  co-trustee?  Trusts  of  the  character  now  under 
consideration  are  of  two  kinds,  distinguishable  by  the  law  as 
discretionary  and  directory  trusts,  the  rules  for  regulating  the 
responsibilities  of  co-trustees,  being  different  when  applied  to 
these  different  trust^j. 

We  will  proceed  to  examine,  1st,  When  and  under  what 
circumstances  a  Irust'ec  is  liable  for  an  abuse  of  trust  by  his 
co-irustee,  when  the  trust  is  discretionary;  and  2d.  When 
and  under  what  circumstances  he  is  liable,  where  the  (rust  is 
directory.  A  discretionary  trust  is,  when  by  the  terms  of 
the  trust  no  direction  is  given  as  lo  the  manner  in  which  the 
tnisi  fimd  shall  he  vostcd,   till  (1m*  time  nrriv^s   at  v\liich  it    Is 
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Nashville,  to  ba  appropriated  in  satisfaction  of  the  trust.     In  such  cases 

Deremher,  1H37.  .  rr      r 

in  order  to  charge  a  trustee  for  an  abuse  by  his  co -trustee, 
some  act  of  commission  must  be  shown  on  his  part,  by  which 
the  trust  fund  was  attained  by  his  co-trustee,  or  some  act  of 
commission  amounting,  to  gross  neglect  in  permitting  the 
fund  to  be  wasted.  In  the  case  of  J[Ionell  vs.  Monell^  5 
John.  Ch.  Hep.  287,  Chancellor  Kent,  ^fter  an  elaborate 
examination  of  the  authorities  on  that  point,  says,  ^^It  may 
be  laid  down  as  a  principle,  that  if  two  guardians  or  other 
trustees  join  in  a  receipt  for  money,  it  is  prima  facie^  though 
not  absolutely  conclusive  evidence  that  the  money  came  to 
the  hands  of  both;  that  one  trustee  may  show  by  satisfactory 
proof  that  the  joining  in  the  receipt  was  necessary,  or  merely 
formal,  and  that  the  monies  in  fact  were  paid  to  his  compa- 
nion; that  without  such  satisfactory  proof  he  must  be  liable 
to  the  cestue  que  trust;  and  that  if  the  monies  were  in  fact  paid 
to  his  companion,  yet  if  they  were  so  paid  by  his  act,  direc- 
tion or  agreement,  and  when  he  had  it  in  his  power  to  have 
controlled  or  received  the  money,  he  is  and  ought  to  be  res- 
ponsible." 

From  this  opinion  we  understand  the  chancellor  to  have 
held,  that  a  trustee  is  liable  for  an  abuse  of  trust  by  his  co- 
trustee, 1st.  When  the  money  has  been  received  jointly. 
2d.  When  a  joint  receipt  has  been  given,  unless  it  be  shown 
by  satisfactory  proof  that  the  joining  in  the  receipt  was  neces- 
sary or  merely  formal,  and  that  the  money  was  in  fact  paid  to 
bis  companion.  3d.  When  the  moneys  were  in  fact  paid  to 
hia  companion,  yet  so  paid  by  his  act,  direction  or  agree- 
ment. Chancellor  Kent  is  high  authority,  and  we  are  satis- 
fied to  adopt  his  conclusions  on  the  subject  under  considera- 
tion, without  entering  into  an  investigation  of  the  decisions 
from  which  he  extracted  th^se  principles — we  think  it  would 
but  encumber  the  opinion  and  be  a  useless  consumption  of 
time.  It  is  admitted  in  the  case  under  consideration,  that  the 
money  was  not  'jointly  received,  and  that  no  joint  receipt 
was  executed,  but  it  is  contended  that  the  money  was  paid  to 
Cantrell  by  the  act,  direction,  or  agreement  of. Wharton,  and 
Under  such  circumstances  as  must  make  him  liable  for  its 
waste,  and  we  think  successfully.     This  is  not  like  ordinary 
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cases  of  a  fund  outstanding,  which  has    to  be  received   by  NAiAviLn:, 

...  .  ,  .    t^  ,       .        ,         «>wenitcr,  1837. 

trustees,  but  it  is  a  case  m  which  property  was  devised  to 
them  to  be  sold,  the  notes  of  whicli  were  taken  payable  to 
both  trustees.  Upon  the  payment  of  the  money  no  receipts 
were  necessary,  the  notes  were  taken  up  by  the  makers,  and 
being  in  the  name  of  both  it  seems  to  us,  without  so  deter- 
mining, constitutes  as  strong,  if  not  a  stronger  case  than  that 
of  a  joint  receipt.  But  we  do  not  hesitate  to  say,  that  the  notes 
could  not  have  gone  exclusively  into  the  hands  of  Cantrell, 
and  the  money  been  collected  on  them  by  him  without  the 
act,  direction  and  agreement  of  Wharton;  in  fact,  the  case 
agreed  shows  that  the  notes  remained  with  his  assent  witli 
Cantrell.  In  2d  Sory's  Commentaries  on  Equity,  524,  it  is 
laid  down  by  that  able  jurist,  '*thi  t  if  by  any  positive  act,  di- 
rection or  agreement  of  one  joint  executor,  guardian  or  trus- 
tee, the  trust  money  is  paid  and  comes  into  the  hands  of  the 
other,  when  it  might  and  should  have  been  otherwise  controll- 
ed or  received  by  both,  then  each  of  them  will  be  held 
chargeable  for  the*  whole."  Again,  in  note  1,  p.  525,  he 
says,  '^if  a  receipt  be  given  under  circumstances  purporting 
that  the  money,  though  not  actually  received  by  both  execu- 
tors, was  under  the  control  of  both,  both  shall  be  chatged." 
The  true  question  in  all  such  cases  is,  whether  the  money 
was  under  the  control  of  both.  Now  the  money  must  of  ne- 
cessity be  in  the  hands  of  one  or  the  other,  as  it  cannot  be 
in  both  at  the  same  time.  What  then  is  meant  by  its  being  un- 
der the  control  of  both?  manifestly  where  it  has  been  receiv- 
ed by  the  act  or  consent  of  both.  If  one  receive  money  out- 
standing without  consulting  the  other,  inasmuch  as  he  had  a 
right  to  do  so,  the  other  shall  not  be  char'i;ed,  btit  when  a 
debt  is  due  by  note  to  both,  one  cannot  receive  it  against  the 
assent  of  the  other,  it  being  a  debt  due  to  them  jointly,  and 
for  which  they  may  sue  as  individuals,  and  the  fund,  when 
collected,  would  be  held  in  trust.  But  if  the  fund  was  not 
ooUected  in  such  a  manner  as  to  charge  Wharton  with  his 
co-trustee's  default,  has  not  his  negligence  in  attending  to  the 
execution  of  the  trust  made  him  so  chargeable.  At  p.  525 
of  2d  Story's  Commentaries,  it  is  said,  if  one  trustee  wrong- 
fully permit  the  others  to  detain  the  trust  fund  a  long  time  io 
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Nashville,  l^is  own  Lands  without  security,  he  will  be  deemed  hable  for 

Derember,  1837.  ,  .,  •        j 

-any  Joss.  Where  trustees  vohmtarily  permitted  a  co-trustee 
to  receive  purchase  money,  and  retain  it  a  considerable  lime 
without  calling  for  it,  contrary  to  the  trust,  they  were  charg- 
ed with  the  loss'  occasioned  by  their  co-trustee.  Bone  vs. 
Cook^y  McClelland's  Rep.  168,  and  cases  there  referred  to. 
'J'his  principle  is  consonant  with  justice.  Two  trustees  are  ap- 
pointed to  execute  a  trust,  the  final  operation  of  which  is  not 
to  be  completed  for  years,  they  undertake  to  execute  it,  they 
are  intended  as  checks  on  each  other,  have  an  equal  control 
over  the  fund,  are  mutually  bound  to  attend  to  the  interest  of 
the  trust,  and  shall  one  of  them  be  permitted  to  go  to  sleep 
and  trust  every  thing  to  the  management  of  his  co-trustee, 
and  when  1n  the  course  of  ten  or  fifteen  years  the  fund  hav- 
ing been  wasted,  and  his  co-trustee  insolvent,  he  is  called 
upon  to  make  it  good,  shall  he  be  heard  to  say  that  he  had 
implicit  confidence  in  his  companion,  and  permitted  him  to 
retain  all  the  money,  and  appropriate  it  as  lie  pleased,  and 
that  he  ought  not  therefore  to  be  charged.-^  Surely  not,  ft  is 
neither  law  nor  reason.  This  is  what  Wharton  did,  and  this 
is  his  excuse  and  reason  why  he  should  not  be  made  liable  for 
the  act  of  his  co-trustee.  We  therefore  think,  that  if  this 
were  a  discretionary  trust,  Wharton  is  bound  to  make  good 
tlie  losses  occasioned  by  Cantrell. 

But  this  is  not  a  discretionary,  but  a  directory  trust.  A 
directory  trust  is  when  by  the  terms  of  the  trust  the  fund  is 
directed  to  be  vested  in  a  particular  manner,  till  th?  period 
arrives  at  which  it  is  to  be  appropriated.  In  such  cases  if  the 
fund  be  not  vested,  or  vested  in  a  different  manner  from 
that  pointed  out,  it  is  an  abuse  of  trust  for  which  both  trus- 
tees are  responsible,  though  but  one  received  the  money,  be- 
cause both  are  bound  to  attend  to  the  directions  of  the  trust, 
and  must  be  careful  to  execute  it  faithfully,  according  to  its 
terms  and  the  intention  of  the  person  by  whom  it  was  created. 
Bone  vs.  Cookty  McCIelland's  Rep.  168:  Ringold  vs.  Rin- 
goldy  Har.  &  Gill  Rep.  1^:  3  Bro.  Ch.  Rep.  90,  112: 
Oliver  vs  Court,^  Exch.  Rep.  312:  4  Cond.  Ch.  Rep.  93: 
Brfce  vs.  Stokes,  11  Ves.  326.  These  cases  so  fully  es- 
tablish the  principle    above  laid   down,  that  it  is  useless  to 
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comment  further  upon  it,  it  fixes  the  liability  of  Wharton  be-  Wa«mvii-i.e, 

*^  "^  .  December,  1837. 

jond  controversy.     The  fund  never  was  vested  in  pursuance —7—- 

of  the  direciions  of  the  will,  but  was   wasted  by  Cantrell.  v 

We  therefore  affirm  the  decree  of  the  chancellor,  so  far  as  it^^*°»&^»f« 
makes  Wharton  liable  for  the  defalcation  of  Cantrell,  but  see 
DO  reason  for  charging  him  with  compound  interest,  and  re- 
verse the  decree  thus  far,  and  direct  an  account  which  shall 
charge  him  with  simple  interest  on  annual  balances. 

Decree  affirmed. 


Richardson  vs,   Adams  and  Wife. 

■ 

A  testator,  in  bnd  health,  and  aboat  going  to  the  south,  made  Win  will,  in 
which  his  wife  was  made  residuary  legatee.  He  held  a  note  on  his  father 
which  he  intended  to  will  to  him,  but  omitted  it,  whereupon  he  endorsed 
on  the  back  of  the  note,  "If  I  should  never  return,  1  wish  this  note  given 
up  to  my  father,"  and  requested  his  wife  to  deliver  it  to  his  father,  which 
she  agreed  to  do.  He,  however,  returned  from  that  trip,  and  being  about  to 
take  another,  he  told  several  witnesses  that  if  he  never  returned  he  wished 
the  note  given  up  to  his  father;  he  frequently  spoke  to  his  wife  also,  and 
directed  her,  incase  of  his  death,  to  give  the  note  to  his  father,  which  she 
either  promised  to  do,  or  acted  in  such  manner  as  to  induce  him  to  believe 
she  would  do  so.  After  hi-i  death,  his  wife  qualified  as  his  executrix,  and 
claimed  the  note  as  residuary  legatee:  Held, 

1st.  That  it  was  a  fraud  in  the  wife  to  claim  the  note,  and  that,  under  the 
above  ciccum stances,  she  was  constituted  in  equity  a  trustee  for  complain- 
ant 

2d.  That  the  above  facts  amounted,  in  equity,  to  an  extinguishment  of  the 
note. 

r 

William  M.  Richardson,  the  son  of  complainant,  being  in 
a  lo^  state  of  health,  and  about  going  to  the  south,  did,  on  the 
9ih  of  Noveniber,  1831,  make  a  will,  whereby  he  gave,  after 
specific  bequests,  the  residue  of  his  properly  to  his  wife,  the 
defendant.  The  testator  intended  to  have  bequeathed  a  note 
due  from  his  father  to  him  for  $611  56,  to  his  said  father  in 
bis  will,  and  mentioned  it  to  Beverly  Randolph,  the  scrivener, 
after  the  will  was  written,  but  Randolph  told  him  he  could  en- 
dorse on  the  back  of  the  note  what  he  wished  done,  which 
would  do  as  well  as  if  mentioned  in  the  will.  He  according- 
VOL.    10.  35 
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— : '- never  return,  I  wish  this  note  given  up  to  my  father."     Signed 

V  "W.  M.  Richardson."     After  testator's  first  trip  to  the  south 

Adams  &  wife  jj^  returned  to  Tennessee,  bat  as  he  was  about  starting  on  a 
second  trip,  he  told  Dismukes,  the  witness,  "that  the  note 
was  to  be  given  up  to  his  father  provided  he  never  returned/' 
Before  he  returned  from  this  trip  he  died. 

The  defendants  took  the  deposition  of  W.  M.  Garnett, 
who  proved  that  W.  Isl,  Richardson  died  ai  his  house  in  April, 
1833,  that  several  days  previous  to  his  death,  he  spoke  about 
his  will,  and  wished  to  alter  it  so  as  to  leave  to  his  father  a 
note  which  testator  held  on  him  for  about  six  hundred  dol- 
lars. He  also  proved  that  defendant,  Mrs.  Adams,  formerly 
the  wife  of  said  Richardson,  after  her  first  husband's  death, 
told  the  witness  that  testator  requested  her  to  give  up  the  note 
to  his  father.  This  is  also  proved  by  several  other  witnesses. 
The  defendant,  the  former  wife  of  Richardson,  married  de- 
fendant, Adams.  They  brought  suit  and  recovered  judgment 
on  the  note,  and  this  bill  is  brought  for  an  injunction  against 
the  judgment.  THe  answer  admits  the  endorsement  on  the 
note,  but  relies  upon  a  change  of  intention  in  the  testator's 
mind  before  his  death,  and  that  the  endorsement  operated  no- 
thing, as  he,  the  testator,  did  return  from  his  first  trip. 

F.  B,  Fogg  and  R.  M>  Burton^  for  complainant.  1st. 
It  is  a  fraud  in  the  executrix  to  claim  the  note;  she  is  a  trus- 
tee for  complainant.  11  Vesey,  638;  Ambler,  67:  1  Ver- 
non, 296:  2  Vernon,  700:  1  Pierre  Williams,  288:  2  Vesey 
and  Beames,  259:  3  Atkins,  539. 

2d.  Her  own  confessions  show  that  her  husband  requested 
her  to  give  his  father  the  note,  and  that  she  promised  to  do  it. 
This  is  an  equitable  extinguishment  of  the  debt.  Wickeit 
vs.  Raby^  3  Bro.  Pari.  Cases,  16:  (2  Bro.  Pari  Cases,  by 
Tomlin,  386:)   3  Atkyns,  580,  581:  2  Story's  Equity,  16. 

3d.  The  endorsement  on  the  note  is  testamentary,  and  the 
paper  ought  to  be  delivered  up  to  be  proved  as  a  will.  V7hen 
an  instrument  is  not  intended  as  a  will,  but  as  a.t  instrument  of 
a  different  nature,  if  it  cannot  operate  in  the  latter,  it  may  in 
the  former  character;  the  form  does  not  affect  its  title  to  pro- 
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bale,  provided  that  it  is  to  cany  into  effect  the  intention  of  the  Nashville, 

deceased  after  death.     MusUrman  vs.  Maberly^  2  Haggard,  ' ' 

235:  4  Eel.  Rep.  103:  1  Williams  on  Ex.  64,  55:  4  Vesey,      '"^  V"^***" 
5C5:  Hunt  vs.  Hunt,  4  New  Hamp.  Rep.  434.  Adama&wife 

R,  L.  Caru//icr5,  for  defendants.  Insisted,  Isl.  That  the 
endorsement  on  the  note  was  inoperative,  because  it  was  made 
previous  to  his  first  trip,  and  was  conditional,  depending  on 
the  contingency  of  his  death  before  his  return;  but  having  in 
fact  returned,  it  is  wholly  ineffectual. 

2d.  That  his  statements,  made  after  his  return,  were  mere- 
ly evidence  of  an  intention  on  his  part  to  give  by  will  or  other- 
wise the  note  to  his  father;  but  having  failed  to  carry  this  in- 
tention into  effect  by  an  actual  gift,  or  by  will,  no  interest  or 
right  was  vested  in  the  complainant. 

3d.  At  all  events,  what  he  said  could  only  be  construed  a 
verbal  ^release,  without  consideration.  This  is  insufficient  to 
discharge  the  debt.  Even  a  release  in  writing,  but  net  under 
seal,  will  not  discbarge  the  debt,  unless  there  is  a  valuable  con- 
sideration. Crawford  vs.  Millspaugh,  13  John.  Rep.  87: 
HarrUon  vs.  Close,  2  John.  Rep.  450. 

4th.  Admitting  that  the  endorsement  on  the  note  is  testa- 
mentary, and  may  be  proved  as  a  will,  it  can  only  amount  to  a 
conditional  legacy,  i.  e.  a  gift  of  the  note  if  he  did  not  re- 
turn from  that  trip,  and  having  returned,  the  contingency  up- 
on which  it  was  given  never  took  place. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 

In  the  determination  of  this  case,  we  do  not  deem  it  neces- 
sary  to  enter  into  a  minute  investigation  of  the  proof,  inas- 
much as  we  consider  that  there  is  but  little,  if  any  discrepan- 
cy in  it  when  properly  considered,  and  that  it  abundantly  es- 
tablishes the  following  facts:  That  William  M.  Richardson, 
the  son  of  complainant,  and  former  husband  of  Mrs.  Adams, 
being  in  a  low  state  of  health  and  about  to  take  a  journey  to 
the  south,  felt  that  it  was  proper  that  he  should  dispose  of  his 
property  by  will  before  he  did  so,  as  he  anticipated  that  he 
might  never  return  home.  That  he  procured  his  will  to  be 
written,   by    which  he   devised  a  large   amount  of  property, 
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— : *- erally  all  his  money,  debts,  dues  and  demands.     That  at  the 

V  time  of  making  his   will  his  father  was  indebted  to   him,  by 

Adams  &  wife  pj^tg^  in  the  sum  of  $611  50.  That  immediately  after  his 
will  was  written,  he  observed  that  it  was  his  intention  to  have 
bequeathed  this  note  to  his  father,  and  that  he  wished  his  will 
altered  so  as  to  make  a  bequest  to  that  effect,  but  did  not  do 
so,  because  he  was  informed  by  the  person  who  drew  it  that 
he  could  endorse  on  the  back  of  the  note  what  he  wished  tp 
be  done  with  it,  which  would  be  as  effectual  as  if  he  had  men- 
tioned it  in  the  will;  that  in  pursuance  of  this  advice,  he  did 
write  on  the  back  of  the  note  as  follows:  ^4f  I  never  should 
return,  I  wish  this  note  given  up  to  my  father."  Signed  ^'W. 
M.  Richardson."  That  he  frequently  spoke  to  his  wife  on 
the  subject,  and  directed  her,  in  caf^e  of  his  d^atb,  to  give  the 
note  to  his  father,  and  that  if  she  did  not  directly  promise  him 
so  to  do,  that  she  so  behaved  as  to  satisfy  him  that  she  bad, 
and  that  he  died  in  the  full  belief  that  she  would  do  so;  that 
she  repeatedly  said,  after  his  death,  that  he  had  so  instructed 
Jier,  and  that  she  would  do  it.  That  he  had  received  a  hand- 
some advancement  from  his  father,  who  was  then  in  failing 
circumstances.  That  he  was  himself  rich  and  childless,  and 
had,  by  his  will,  left  the  great  mass  of  his  property  uncondi- 
tionally to  his  wife.  That  at  repeated  times  after  the  endorse- 
ment made  upon  the  note,  directing  it  to  be  given  to  his  fa- 
ther, continued  up  to  within  a  few  days  of  his  death,  he  al- 
ways made  the  same  statements  as  to  his  intentions  of  having 
included  the  note  as  a  devise  to  him  in  his  will;  and  as  to  his 
wishes,  that  it  should  ba  given  to  him  upon  his  death,  with  the 
exception  of  a  few  fretful  moments,  when  he  was  complaining 
of  bis  improvidence,  and  expressing  an  opinion  that  it  would 
be  utterly  useless  to  give  him  any  thing.  But  it  is  manifest 
that  such  was  not  his  serious  design,  for  every  thing  shows 
that  be  was  much  attached  to  his  parents,  and  that  he  never  in- 
tended that  they  shouM  he  harrassed  by  having  the  payment  of 
the  note  enforced.  Notwithstanding  all  which,  his  wife,  up- 
on her  second  marriage,  forgetful  of  her  former  husband's  re- 
peated expressions  of  his  wish,  and  her  own  promises,  certain- 
ly made  after  his  death,   if  not  before,  most  probably  as  we 
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think  before,  has  with  her  husband,  and  perhaps  under  his  in-  Nashvijli^k, 

*  Dec<;iuber   1837* 

fluence,  caused  the  note  to  be  put  in  suit  and  obtained  ajude- -*  — 

ment  at  law  thereon,   to  enjoin  the  collection  of  which,  this  y 

bill  has  been  filed.     Several  positions  are  assumed  as  grounds  Adams  &  wif« 
upon  which  to  support  the  relief  asked  for  in  the  bill. 

1st.  It  is  said  that  it  is  a  fraud  in  the  defendants  to  claim 
this  note  as  their  property  under  the  devise  in  the  will,  inas- 
much as  the  devisee  is,  under  the  circumstances  a  trustee  for 
complainant,  and  that  this  court  will  enforce  the  trust,  and  of 
this  opinion  is  the  court.  It  has  long  been  well  settled,  that 
if  a  legatee  prevent  a  testator  from  making  provisions  in  a  will 
for  another,  by  promising  that  if  it  be  not  done  he  would  do 
something  for  the  person  thus  intended  to  be  provided  for, 
with  which  the  testator  is  satisfied,  thai  the  person  so  promis- 
ing shall  be  compelled  so  to  perform.  1  Vernon,  296:  Eq. 
Cases  Ab.  405:  3  Atkins,  539.  In  the  case  under  conside- 
ration, the  testator  was  very  anxious  to  devise  the  note  in  dis- 
pute to  his  father;  he  would  hnve  done  so  had  he  not  over- 
looked it  when  his  will  was  written;  he  would  even  have  al- 
tered this  will  for  that  purpose,  had  he  not  been  informed  that 
his  intention  could  be  efiectuated  as  well  without;  he  frequently 
spoke  about  it  to  his  wi'e,  and  up  to  the  time  of  his  death  had 
an  anxiety  to  have  his  will  amended  so  'uS  to  make  the  devise. 
Who  can  doubt  that  he  would  have  done  so,  if  his  wife  had 
not  promised  that  she  would  comply  with  his  wishes,  or  acted 
in  such  a  manner  ai  to  induce  him  to  believe  that  she  had 
so  promised,  and  thi^t  he  died  in  the  belief  that  she  would 
comply.  If  such  be  the  facts,  as  we  think  they  are,  the  case 
falls  clearly  within  the  spirit,  if  not  the  letter,  of  the  decisions 
referred  to. 

But  if  this  case  wanted  additional  support  on  this  point,  it 
has  it  in  the  case  of  fVm.  Wickeil  and  wife  vs.  John  Raby^ 
reported  in  3  Brown^s  Parliamentary  Cases,  page  16.  There 
Mr.  Pigot  made  his  will,  by  which  he  left  Mary,  the  wife  of 
Wickett,  his  residuary  legatee,  and  appointed  her  bis  execu- 
trix; but  in  his  last  sickness  nnd  a  few  days  before  his  death, 
made  the  following  declarition  touching  a  bond  due  to  him 
from  Raby:  '*I  have  Rab}'sbond,  which  I  keep,- 1  don't  de- 
liver it  up,  for  I  may  live  to  want  it  more  than  he,  but  when 
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NA8HVII.LE,  I  jie  |)e  shall  have  ii;  he  shall  not  be  asked  or  troubled  for  it." 

December,  1837. 

— : After  the  death  of  Pigot,  Raby  being  present  at  the  inspec- 

RichardflOD    ^-  r  i  •  .!•■  r         ii  'iti 

y         tion  oi  Uis  papers,  amongst  which  was  found  the  said  bond, 
Adams  &  wife  applied  to  Mary,  the  residuary  legatee,  and  desired  that  she 
would  make  him  a  present  of  it,  and  to  induce  her  to  do  so, 
he  promised   (o  be  her  counsel  and  serve  her  on  all  occa- 
sions, upon   which  she  said  to  him,  you  may  be  easy,  for  it 
is  safe  in  my   hands.     But  Raby,  hinting  at  accidents  which 
might  put  it  out  of  her  power,   such  as  matrimony,  she  re- 
plied, if  I  marry,  I  will  deliver  the  bond  to  you  the  night  be- 
fore.    She  afterwards  did  marry,  and  the  bond  was  put  in  suit, 
judgment  at  law  obtained,  and  a  bill  filed  to  enjoin  it,  charging 
that  Pigot  had  given  Mary,  his  executrix,   express  orders  to 
deliver  up  the  said  bond,  and  praying  that  the  same  might  be 
delivered  up  to  be  cancelled.     The  executrix  positively  de- 
nied that  Pigot  ever  gave  her  any  orders   to  deliver  up   the 
bond,  but  owned  that  he  declared  in  his  last  sickness,  and 
within  a  few  days  before  his  death,    that  if  Raby  proved  her 
friend,  and  was  not  able  to  pay  the  bond,  she  might  spare  him 
as  he  deserved.     The  case  was  heard  before  Lord.  Chancel- 
lor Macclesfield,  who  decreed  that  the  bond  should  be  given 
up  to  be  cancelled,  and  satisfaction  of  the  judgment  acknowl- 
edged on  the  record,  and  that  Wickett  and  wife  should  pay  all 
the  costs.     From  this  decree  an  appeal  was  prosecuted  to  the 
House  of  Lords,  where  so  much  of  said  decree  as  ordered 
that  the  bond  should  be  delivered  up  to  be  cancelled,  and  that 
satisfaction  should  be  acknowledged  on  the  record  of  the  judg- 
ment, was,   upon  argument  heard   on  both  sides,   affirmed. 
There  is  no  opinion,  either  of  the  Lord  Chancellor,   or  any 
judge  in  the  House  of  Lords,  published   in  the  report,   and 
therefore  the  reasons  sustaining  the  decree  can  only  be  gath- 
ered from  the  argument  of  counsel  for  Raby,   the  appellee. 
It  was  said,  "that  a  parol  order,   attended  with  Mr.  Pigot's 
declarations  in  Jhis  last  sickness,   and  his  express  directions 
given  to  the  appellant,  Mary,   her  acknowledgments  thereof, 
and  her  express  promise  to  deliver  up  the  bond,  pursuant  to 
those  directions,  were  sufficient  evidences  of  a  trust  reposed 
in  her  for  that  purpose,  and  her  promises  were  also  sufficient 
to  enforce  a  performance  of  such  trust."     How  much  strong- 
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er  is  this  case  than  the  one  now  under  consideration;  there,  N^"«^'^^^j 

'  '  Deremlior,  1837. 

there  was  nothing  but  parol  declarations  of  intention,  here,  -  

there  is  a  written  endorsement  on  the  back  of  the  note,  and  v 

that  supported  by  a  mass  of  parol  evidence,  both  of  intention,     *""■  «wi  • 

instruction  and  promises  of  performance,  made,  as  we  think, 

before,   most  certainly  after  the  death  of  the  testator,  that  is 

perfectly  irrefragable.     The  case  of  Wickelt  and  wife  vs.  Ra- 

by^  has  never  been  overruled,  and  although  Judge  Story,  in 

speaking  of  it,  says,  "that  it  has  gone  to  the  very  verge  of  the 

law,"  yet  he  does  not  deny  its  authority.     From  this  case 

then  it  is  clear  that  the  note  in   this  case  is  extinguished  in 

equity. 

It  is  not  necessary  for  us  however  to  rest  our  determinatioil 
upon  this  case  alone,  it  is  used  only  as  ancillary  to  the  other 
cases  referred  to. 

There  are  two  other  propositions  urged  by  the  complain- 
ant, upon  which  it  becomes  not  necessary  for  the  court  to 
express  an  opinion,  viz:  that  the  endorsement  on  the  note  is 
a  testamentary  disposition  of  it,  and  that  if  it  be  not,  it  is  a 
donatio  causa  mortis.  *  These  are  both  grave  and  important 
questions,  which  we  do  not  feel  disposed  to  determine,  as  we 
are  fully  satisfied  that  the  cause  is  with  the  complainant  on  the 
first  point.  The  decree  of  the  court  below  will  be  reversed, 
and  a  decree  entered  here  for  the  complainant,  in  pursuance 
of  the  prayer  of  his  bill. 

Decree  reversed. 
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Nashville, 

neremitor,  1837. 


Nashville  Bridge  Company  vs.   Shelby. 
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Nii*hville 

Isndge  Uo.         Where  public  conveuiencc  requires  a  public  ferry  lo  be  established,  the 
Shelby        owner  ofthe  soil  on  both  banks  of  the  river,  is,  in  exclusion  of  all  others,  en- 
titled by  the  act  of  1S07,  c  25,  to  be  the  keeper  thereof. 

Public  ferries  are  to  be  establislied  by  the  county  court,  only  in  cases 
wiiere  the  ''public  convenience"  re(]uires  it. 

If  a  public  bridge  is  sufficient  at  all  times  to  permit  transportation  safely 
and  without  delay,  of  all  persons  and  effects,  the  mere  fact  that  a 
ferry  at  or  near  the  bridge,  would  produce  competition,  and  thereby  reduce 
the  tolls  of  the  bridge  below  the  amount  allowed  by  law,  is  not  such  a 
"pnblic  convenience**  as  will  authorise  the  county  court  to  establish  the 
ferry. 

The  owner  of  land  on  both  banks  of  a  river  has  not,  as  a  matter  of  right, 
and  merely  because  he  is  owner,  the  privilege  of  keeping  a  public  ferry. 

The  defendant  in  error,  John  Shelby,  applied  by  petition 
to  the  county  court  of  Davidson  county,  for  liberty  to  keep  a 
public  ferry  near  where  the  bridge  crosses  the  Cumberland 
river  at  Nashville.  The  petitioner  was  the  owner  of  the  land 
on  both  banks  of  the  river,  and  claimed  the  grant  of  the  ferry 
as  a  matter  of  right  conferred  upon  him  by  the  act  of  1807, 
c  25.  The  Nashville  Bridge  Company,  on  motion,  were 
made  defendants,  and  opposed  the  grant  of  the  privilege 
claimed  by  the  petitioner.  A  number  of  witnesses  were  ex- 
amined, who  proved,  thai  in  their  opinion  the  public  conven- 
ience would  be  promoted  by  establishing  the  ferry,  as  it  would 
produce  competition,  and  thereby  lower  the  bridge  tolls  below 
what  was  allowed  by  law.  Testimony  was  also  introduced  by 
the  Bridge  Company,  to  show  a  waiver  or  abandonment  of 
the  right  to  keep  a  ferry  on  the  part  of  the  petitioner,  which, 
however,  it  is  unnecessary  to  state,  as  the  judgment  of  the 
court  was  not  predicated  upon  it.  The  county  court  refused 
to  grant  the  petition.  The  circuit  court,  upon  appeal,  re- 
versed the  judgment  of  the  county  court  and  established  the 
ferry.  From  the  judgment  of  the  circuit  court  the  Bridge 
Company  appealed  in  error  to  this  court. 
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Geo.  ;Sf.  Yergery  for  plaintiff  in  error. 

J.  Ccmipbelly  for  defendant. 

Reesc  J.  delivered  the  opinion  of  the  court. 

The  right  to  receive  compensation  for  the  transportation  of 
travelers  and  others,  across  a  river  on  a  public  highway,  is  at 
common  law  a  franchise  of  the  crown.     And  this  from  the  na* 
tureof  the  right  is  almost  necessarily  so.     For  no  greater  eril 
could  well  be  imagined  than   the  unrestrained  power  on  the* 
part  of  individuals  to   exact  from  the  traveler,   wha  cannot- 
brook  delay  or  stipulate  for  terms,  what  ever  cupidity   might 
dictate.     When  a  grant  of  this  franchise  is  made  to  a  subject^ 
it  is  deemed  matter  of  common    right  that  it  should  he  made 
to  the  owner  of  the  soil  where  the  ferry  is  to  be   kept.     Tha 
franchise  here  belotigs  to  the  State^  and  the  grant  is  made  by 
our  law,  through  the  county  court.     The  act  of  1807,   c  25). 
secures  to  the  owners  of  the  land  or  of  the  landings,  as  against 
strangers,  the  right  to  keep  a  ferry,  if  the  public  sliall  see>pro<^ 
per  to  establish  one,  passing  over  their  property.     If  the  owo^  * 
er  of  the  land  will  keep  the  ferry,    that  act   makes  it   the  duty 
of  the  county  court  to  grant  it  to  him;    but    whether  a   ferry 
shall  be  established  or  not,  depends  upon  the  will  of  the  pub- 
lic and  the  convenience    of  the    community,  not  upon  any 
claim  of  individual  right.     Upon   the   ground   of  individual 
right,  and  without  a  grant  from  the  public,  no  one  is  permuted 
by  the  act  of  1764,  c  3,  §  4,  to  keep  a  ferry  or  transport  per- 
sons or  effects  for  pay  within  ten  miles  of  any  existing  ferry^ 
established  by  the  public  upon  the  same  river.     This  is  a  re- 
strictioU)  not  upon  the  power  of  the  county  court  to  establish 
ferries  within  any  distance  of  each  other,  which  they  may  see 
fit,   but  upon  the  claim  of  right  on  the  part  of  individuals  to 
keep  a  private  ferry. 

The  county  court,  therefore,  in  this  case,    were  under  no 

obligation  of  duty  imposed  by  the  law  to  grant  the  petition  of 

the  defendant  in  error,  upon  the  ground  of  any  claim  of  right 

on  his  part.     Tie  only  question  for  them  to  have  determined 

was,  whether  public  convenience  nmiie  it  proper   to  grant  the 

prayer  of  the  petitioner.     The  application  is  to  have  a  public 
VOL.  10.  36 
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Nash^Ue 
Bridge  Co. 

Shelby 


Nashville,  ferry  established  adjacent  to  and  almost  in  juxta  position  with 
the  Nashville  Bridge,  which  it  seems  is  in  a  state  of  good  re- 
pair, and  capable  at  all  times  of  transporting  safely  and  without 
delay,  all  persons  and  all  effects  which  require  transportation^ 
A  ferry  would  transport  persons  and  effects  with  more  delay 
and  with  less  safety.  Public  convenience  therefore,  does 
not  demand  the  establishment  of  a  ferry,  unless  it  could  bd 
called  public  convenience  to  reduce,  by  competition,  the 
tolls  of  the  bridge  below  the  amount  conceded  by  the  public 
to  the  Bridge  Company  in  the  charier  of  incorporation.  And 
surely  this  cannot  be  insisted  on.  In  language  it  would  be  a 
solecism — in  act  it  would  be  bad  faith.  The  record  presents 
other  grounds  in  the  conduct  of  the  petitioner  when  the  bridge 
was  about  to  be  built,  and  in  his  acquiesence  since,  which 
perhaps  would  bring  us  to  the  same  result.  But  it  is  unneces- 
sary to  consider  of  them,  because  we  are  satisfied  upon  the 
general  views  a^ove  presented,  that  the  county  court  acted 
properly  in  refusing  the  application  of  the  petitioner,  and  we 
affirm  their  judgment.  The  judgment  of  the  circuit  court 
must  therefore  be  reversed. 

Judgment  reversed. 
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NASHVILLE, 

Allsup  vs,  Allsup's  heirs  and  admWs.  t>e€<mber,  i837. 

Alisop 
A  suit  cannot  be  institnted  against  a  foreign  execnteror  administrator  in         ...^ 
the  courts  of  this  State  in  virtue  of  his  foreign  letters  testamentary  or  of  ad- 
ministration,  but  new  letters  of  administration  must  be  taken  out  according  to 
the  laws  of  this  State. 

But  where  foreign  administrators  have  closed  their  administration,  and  two 
«f  then  are  resident  here,  and  the  heirs  and  distributees  as  well  as  the  ad- 
ministrators are  before  the  court,  if  there  is  a  surplus  in  their  hands,  thej 
hold  such  surplus  as  trustees,  and  a  court  of  chancery  here  may  interpose 
between  the  administrators  and  distributees,  and  compel  the  former  to  pay 
such  surplus  to  a  creditor  here. 

F.  B.  Fogg,  for  complainant. 
J.  Campbell^  Tor  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  the  year  1826,  Thomas  H.  Allsup  died  intestate,  in  the 
county  of  Lauderdale,  in  the  State  of  Alabama,  where  also 
f?as  bis  domiciL  In  that  year,  administration  upon  his  estate 
was  granted  by  the  orphans  court  of  Lauderdale  county,  to 
three  of  the  defendants,  two  of  whom  resided  in  the  county  of 
Lincoln,  in  this  State,  and  the  other  in  the  county  of  the  in- 
testate's domicil.  In  1828,  the  administrators,  under  the  pro- 
visions of  a  statute  of  Alabama,  made  to  the  orphan's  court  of 
Lauderdate  county,  a  declaration  setting  forth,  that  the  estate 
upon  which  they  had  administered  was  insolvent,  the  effect  of 
which  proceeding  is  to  prevent  the  institution  and  to  suspend 
tlie  prosecution  of  suits  against  the  personal  representative, 
and  lo  entitle  such  creditors  as  may,  in  the  prescribed  time, 
come  before  the  court  and  properly  ascertain  their  claims  (o  a 
pro-rata  distribution  of  the  assets  among  them. 

The  complainant  had  in  the  life  time  of  the  intestate,  pur- 
chased from  him  a  tract  of  land  lying  in  the  county  of  Lin- 
coln in  this  State,  had  paid  him  the  consideration  money,  and 
had  received  from  him  a  bond  for  the  conveyance  of  title  to 
the  land.  In"  July,  1828,  and  after  the  proceedings  above  sta- 
ted were  had  in  Alabama,  the  complainant  filed  this  bill  against 
the  administrators,  the  widow  and   the  heirs  of  Thomas  H. 
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Nashvix.lx>  AIlsup,  for  the  specific  execution   of  the  contr&ct  of  sale,  or 

.      — Iz — '1  if  a  title  could  not  be  made  by  the  defendants,  (hat  they  should 

v"^      be  compelled   to  refund  to  hira   tlie  consideration.     Answers 

AlIsup       ^gj.g  gig^j  \yy  q\\  |1,^  defendants,  in  which  thoy  admit  the  sale 

aud  the  bond  for  title,  the  payment  of  the  consideration, 
the  imputed  difficulties  with  regard  to  the  title,  and  state  their 
inability  to  make  a  conveyance  prior  to  the  determination  of 
certain  suits,  in  which  the  validity  of  their  title  was  involved. 
These  suits  were  decided  against  the  title  of  the  defendants, 
liod  in  September,  1830,  by  leave  of  the  court,  they  filed 
;heir  amended  answer,  in  which  the  administrators  set  forth 
the  declaration  of  insolvency,  with  regard  to  the  estate,  by 
them  made  to  the  orphan's  court  of  Alabama,  and  insist  that 
by  the  law  of  that  State  this  suit  should  abate.  Upon  which 
the  complainant  filed  an  amended  bill,  stating  the  result  of  the 
suits  above  mentioned,  and  the  recovery  of  the  land  in  ques- 
tion, by  a  title  paramount  to  that  of  defendants,  and  charging 
the  administrators  in  general  terms  with  a  mal-administration 
and  waste  of  the  assets,  which  allegation  is  denied  by  the  de- 
fendants in  their  answer.  Kuch  testimony  was  taken  in  the 
cause,  an  inquiry  of  damages  was  submitted  'to  a  jury,  and  a 
verdict  was  found  ascertaining  them,  upon  which  a  decree  was 
pronounced  in  favor  of  the  complainant  and  against  the  ad- 
ministrators of  Thomas  H.  AIlsup,  from  which  an  appeal  has 
been  prosecuted  to  this  court. 

The  question  chiefly  debated  before  us  is,  whether  a  for- 
eign administrator  can  be  sued  in  that  character  in  this  State? 
This  question  we  do  not  hesitate  to  answer  in  the  negative. 
Justice  Story,  in  Conflict  of  Laws,  p.  422,  §  513,  says:  "It 
has  become  a  general  doctrine  of  the  common  law,  recognised 
both  in  England  and  America,  that  no  suit  can  be  brought  by 
or  against  any  foreign  executor  or  administrator  in  the  courts 
of  this  country,  in  viriue  of  his  foreign  letters  testanieniary  or 
of  administration,  but  new  letters  of  administration  must  be 
taken  out  and  new  security  given,  according  to  the  general 
rules  of  law  prescribed  in  the  country  where  the  suit  -is 
brought.**  See  the  ample  list  of  authorities  referred  to  'by 
Justice  Story  which  fully  sustain  his  position.  It  is  true,  in- 
deed, that  the  State  of  Tennessee,  by  a  provision  in  the  act  of 
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1809,  cl2i,  almost  peculiar  to  this  State,  has  permitted  suits  ^'^•hvi^I'K, 

I^eceinber   1887> 

to  be  brought  against  her  citizens  by  foreign  executors  or  ad- *- '- 

ministrators,  by  virtue  of  their  foreign  letters  testamentary  or  *  v 
of  administration,  wiihout  giving  security  or  subjecting  them-  Allsnp 
selves  to  account  in  any  way  to  our  courts  of  probate,  for  the 
proceeds  of  the  local  assets.  But  this  concession  of  rights  on 
the  part  of  Tennessee  lo  her  sister  States,  more  generous 
perhaps  than  discreet,  cannot  have  the  effect  to  subject  to  the 
action  of  her  courts  the  assets  within  a  foreign  jurisdiction. 
Indeed,  the  rights  of  her  citizens  are  more  restricted  by  the 
operation  of  the  act  of  1609,  than  are  those  of  the  citizens  of 
other  Slates. 

If  one  administer  here  upon  the  estate  of  a  decedant  whose 
^omicil  was  in  Tennessee,  and  go  elsewhere  to  collect  per- 
sonal assets  existing  in  specie,  and  to  remove  them,  be  is  sub- 
ject to  be  sued  and  to  be  rendered  liable  to  the  extent  of  their 
value  as  an  executor  of  his  own  wrong,  by  the  foreign  creditor 
of  the  decedant.  If  he  seek  to  recover  assets  lying  in  action, 
be  must  administer  and  account  for  the  proceeds  to  the  for- 
eign jurisdiction  and  pay  the  claims  of  the  foreign  creditors, 
before  he  can  bring  the  surplus  to  be  administered  here.  But 
the  foreign  administrator  or  executor  may  come  here,  and  by 
suits  in  court  or  otherwise,  collect  assets,  and  go  hence  with- 
out account,  unless  indeed  they  might  while  in  (ranatiu  be 
detained  in  some  mode  at  the  instance  of  the  domestic  cred- 
itors. It  therefore  makes  no  difference  in  this  case,  we  think, 
ander  the  circ(imstances,  that  certain  of  the  assets  were  re- 
ceived by  the  administrators  within  our  own  local  jurisdiction, 
even  if  that  matter  had  been  stated  in  the  bill  and  had  not  ap- 
peared in  the  proofs  merely;  for  they  were  removed  before 
the  institution  of  this  suit,  and  have  been  accounted  for  to  the 
orphan's  court  in  Alabama. 

Tt  is  true,  indeed  that  about  the  year  1825,  the  su- 
preme court  of  this  ^  tate  in  the  case  of  Richmond  vis.  Ed- 
wardsj  (not  reported,)  upon  the  general  question  which  we 
have  been  discussing,  came  to  a  different  conclusion  from  our- 
selves. That  was  an  action  of  debt  against  the  defendant  as 
administrator,  who  pleaded  that  be  was  not  administrator,  to 
which  the  plaintiff  replied,  that  the  defendant  had  adminisler- 
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Nashville,  ed  in  Alabama,  and  exhibited  with  his  replication,    a   copy  of 

December   1737  i  '  i  ^ 

.1 the  letters  of  adminisiralion  in  Alabama.     To  this  replication 

V  a  demurrer  was  filed,  which  in  the  supreme  court  was  held  to 

-^""P      be  bad. 

But  to  this  decision  we  cannot  assent.  The  contrary  doc- 
trine is  supported  by  a  weight  of  authority  altogether  over- 
whelming, and  it  is  based  upon  grounds  of  just  reason  and  in- 
ternational convenience,  to  disregard  which,  would  almost 
place  a  »!:tate  without  the  pale  of  civilized  communities.  In  a 
nation  like  ours,  so  highly  commercial  and  of  such  intimate 
intercommunication,  and  consisting  of  so  many  distinct  gov- 
ernments, regulated  by  diversified  and  sometimes  conflicting 
systems  of  law,  to  subject  an  administrator  to  be  sued  in  that 
character,  in  every  foreign  jurisdiction  in  which  he  might  hap- 
pen to  be  found  by  a  creditor,  would  produce  confusion  and 
disaster  almost  beyond  our  power  to  imagme  or  describe. 

We  think,  therefore^  that  the  decree  in  this  case  is  erro- 
neous. But  as  the  very  debt  of  this  complainant  was  exhibi- 
ted to  the  orphan's  court  of  Alabama  by  the  defendants  in 
their  declaration  of  insolvency — as  two  of  the  administrators 
are  resident  within  our  local  jurisdiction,  and  as  the  heirs  and 
distributees  of  the  intestate,  as  well  as  the  administrators,  are 
parties  to  this  suit,  we  are  of  opinion,  that  if  the  administra- 
tors have  closed  and  made  a  final  settlement  of  their  adminis- 
tration in  Alabama,  a  court  of  chancery  has  a  right  to  inter- 
pose between  the  administrators  and  the  distributees,  on  be- 
half of  the  complainant,  and  to  decree  that  the  former  in  their 
character  as  trustees,  shall  pay  any  such  surplus  to  the  com- 
plainant in  satisfaction  of  his  debt.  See  7  Cow.  Rep.  64: 
6  Coke  Rep.  47.  This  will  not  produce  any  interference  or 
conflict  with  the  local  jurisdiction  of  Alabama.  Whatever  is 
res  judicata  there,  willremtin  unaflTected  by  the  action  of  this 
court.  As  the  records  of  settlements  made  by  the  adminis- 
trators with  the  orphan's  court  in  Alabama,  and  by  the  de- 
fendants exhibited  in  this  case,  make  it  probable  perhaps,  that 
there  is  a  surplus  in  the  hands  of  the  administrators  belonging, 
not  to  the  Alabama  creditors,  but  to  the  distributees,  the  com- 
plainant, if  he  wishes  it,  may  have  an  account  for  the  purpose 
of  ascertaining  whether  there  be  such  surplus.     If,  upon  la- 
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kinfi;  the  account  such  surplus  should  be  found  unadminisleredNASHviLLi, 

°  ^  .  Decemlier,  1837. 

in  the  hands  of  the  defendants,  the  same  shall  be  applied,  first  

to  the  payment  of  the  costs  of  this  suit,  then  to  the  saiisfac-  _  v 
tion  of  complainant's  debt.  But  if  there  be  no  such  unad' 
ministered  surplus,  or  not  sufiicient  to  pay  the  costs  of  this 
suit,  then  the  heirs  and  distributees  shall  pay  their  own  costs, 
and  the  defendants,  the  administrators,  shall  pay  the  balance 
of  the  costs,  until  the  filing  of  their  amended  answer  in  1830, 
and  the  complainant  the  balance  of  the  costs  after  the  filing  of 
such  amended  answer. 

Judgment  reversed. 


Williams  vs.  Turner. 

Testator  devised  personal  property  to  his  children,  and  then  proceedeti 
thus,  **Itia  my  wish  and  desire  that  should  any  of  my  children  die  without 
increase,  that  my  executors  shall  take  back  the  property  that  1  have  devised 
to  them,  and  divide  it  amongst  the  rest  of  my  children:"  Held,  that  this 
limitation  was  not  too  remote,  hot  created  a  good  executory  devise,  if  either 
of  the  devisees  died  without  issue  at  the  time  of  his  or  her  death. 

Baily  Turner  made  his  will  in  1834,  and  shortly  thereafter 
died.  The  clause  in  the  will  which  is  the  foundation  of  this 
suit,  is  as  follows.  After  a  previous  devise  to  his  children, 
the  testator  proceeded,  '^it  is  my  wish  and  desire  that  should 
any  of  my  children  die  without  any  increase,  that  my  execu- 
tors shall  take  back  the  property  that  I  have  devised  to  them, 
and  divide  it  amongst  the  rest  of  my  children."  The  property 
thus  bequeathed,  consisted  ofslaves  and  other  personal  property: 

Jane  H.  Turner,  one  of  the  children  and  devisees  of  Baily 
Turner,  married  the  complainant,  Williams,  after  the  death  of 
the  testator.  She  afterwards  died  without  issue.  The  com- 
plainaint  administered  upon  her  estate,  and  filed  this  bill  for 
a  portion  of  the  estate  of  Baily  Turner  deceased,  which  he 
claimed  as  administrator  of  his  deceased  wife.  The  chancel- 
lor decreed  that  Baily  Turner's  will,  vested  the  absolute  pro- 
perly in  his  children,  because  the  liniitalion  to  the  burviving 
children  was  too  remote.     This  decree  was  appealed  from. 
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Namhvillk,      f)/;  Thompson,  for  complainant,    contended,  that  (he  limi* 

Uecembar  1837.       .  ...  ,  .,  .  u.u  j 

r*: tation  to  the  surviving  children  was  too  remote— that  the  word 

Williams  .  •  i_  ./.  i»       j    r 

V  "merease,     was  synonimous  with  "issue,"  and  it  so,  it  was- 

Tamer  ^  limitation  after  an  indefinite  failure  of  issue,  which  in  both 
real  and  personal  estate  made  the  executory  devise  void*  He 
cited  4  Kent's  Com.  273  to  275:  Fearn  on  Rem.  444. 

Geo,  S.  Yergevj  for  defendants,  admitted  the  general  rule 
to  he  as  stated  by  complainant's  counsel,  but  this  being  ucase 
of  personal  estate,  courts  will  lay  hold  of  any  expression  which 
denotes  an  intention  to  tie  up  the  generality  of  the  words, 
"dying  without  issue. '^  Pearn  on  Rem.  471  to  476, 
and  cases  there  cited:  Jlnderson  vs.  Jac'^sorij  16  John.  Rep.: 
Cudsworth  vs.  Hale^  3  Des.  258:  Cliften  vs.  Heig^  4  do.: 
10  John.  Rep.  12:  1  Harris  and  Gill  111:2  Mun*  Rep*  479. 

In  all  the  cases  whether  of  real  or  personal  property,  although 
adyingwithout  issue  generally,  may  be  too  remote,  yet  if  there 
are  words  restraining  it,  it  is  good.  Fearn  468:  Kilpairich 
vs.  Kilpatrick^  13  Ves.  Rep.  The  words  in  this  case  which' 
restrain  it  are,  "that  the  executors  are  to  take  back  the  prop- 
erty and  divide  it  amongst  the  rest  of  the  children."  This 
shows  the  testator  intended  to  con6ne  the  limitation  to  "issue" 
or  increase  living  at  the  death  of  the  first  taker.  These  words 
in  the  case  of  real  estate,  have  been  held  sufficient  to  create  a 
good  executory  devise.  ^Anderson  vs.  Jackson^  16  John. 
Rep.:  Lewis  vs.  Claiborne^  6  Yer.  Rep.  166.  And  however 
doubtful  the  authority  of  these  cases  may  be  in  cases  of  real 
estate,  (vide  1  Kent  282,  note  a,)  yet  upon  all  hands  it  is  ad- 
mitted they  are  clearly  the  law  as  regards  personalty. 

The  words,  "shall  return  to  my  executors  and  be  divided 
by  them,"  are  held  to  create  a  personal  trust  to  be  performed 
within  the  time  allowed  by  law  to  prevent  perpetuities. 
JEe%  vs.  Fouler^  6  Brown's  P.  Cases;  cited,  Fearn,  482f: 
Jackson  vs.  Christmas,  4  Wend.  Rep.  277, 

Again,  the  term  "Increase,"  has  no  technical  efiect  or  mean- 
ing. It  is  always  used  as  synonymous  with  "children,'^  ad 
contra-distinguished  from  the  word  "issue."  If  it  means 
^^cbildren,"  the  limitation  over  is  clearly  good.4  Kent's  Com. 
278:  6  Day's  Rep.    517:   2  Hill's  South  Carolina  Rep.  644; 
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Reese,  J.  delivered  the  opinion  of  the  court.  Nashville, 

*  December.  1837. 

The  complainant  is  the  husband  and  administrator  of  Jane  Williams 
H.  Williams,  formerly  Jane  H.  Turner,  one  of  the  legatees  Turner 
under  the  will  of  Baily  Turner  deceased,  and  the  question 
which  constitutes  the  subject  of  dispute  in  this  cause  is,  whe- 
ther the  husband  is  entitled  to  her  legacy,  or  whether  the  de- 
fendants, are  so  entitled,  under  a  limitation  in  the  will.  The 
clause  of  the  will  upon  which  the  question  arises  is  the  follow- 
ing: "It  is  my  wish  and  desire,  that  should  any  of  my  child- 
ren die  without  any  increase,  that  my  executors  shall  take 
back  the  property  that  I  have  devised  to  them,  and  divide  it 
among  the  rest  of  my  children.  Do  the  terms  of  this  clause 
constitute  a  good  executory  devise  of  the  share  of  Jane  H. 
Williams,  to  the  surviving  children  of  the  testator,  she  having 
died  without  issue,  or,  in  the  language  of  the  will,  ^'increase" 
living  at  the  time  of  her  death? 

The  words  ''die  without  issue,"  by  a  long  train  of  decis- 
ions, of  themselves  import  an  indifinitc  failure  of  issue,  whe- 
ther used  in  reference  to  personal  or  real  estate,  and  the  ques- 
tion therefore  is,  whether  the  accompanying  words  shall  in 
this  case  limit  and  restrict  the  meaning  of  those  terms  to  a 
dying  without  issue  living  at  the  death  of  the  devisor.  It  is 
well  settled,  that  in  a  case  of  personal  property,  as  is  the  case 
before  the  court,  the  fixed  and  technical  meaning  of  the  words 
"dying  without  issue,"  will  be  permitted  more  readily  to  give 
way  to  the  force  of  restrictive  words  than  in  the  case  of  real 
estate. 

But  the  circumstances  in  this  case,  showing  it  to  be  the  in- 
tention of  the  testator  to  limit  the.  dying  without  issue  to  the 
time  of  the  death  of  the  devisee,  are  of  such  strength  as  to 
constitute  a  good  executory  devise,  as  well  of  lands,  as  of  chat- 
tels. His  executor  was  to  take  back  the  property  and  was  to 
divide  it  among  the  rest  of  his  children,  showing  that  the  fail- 
ure of  issue  was  expected  to  take  place  during  the  life  of  the 
executor,  who  was  to  act  in  the  matter;  to  wit,  take  back  and 
divide  the  property,  and  the  division  was  to  be  made  among 
the  rest  of  the  testator's  children.  These  terms  clearly  re- 
strict the  operation  of  the  general  words,  "dying  without  is- 
VOL.  10.  37 
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NASHVILLE,  sue,"  to  the  time  of  the  death  of  the  devisee,  and  the  executo- 

^ Iry  devise  must  therefore  according  to  the  rules   of  law,  have 

*v"  effect.  It  is  needless  to  refer  to,  or  comment  upon  aulhori- 
?^*^***''^*^'*  ties  so  abundantly  existing  upon  this  subject,  for  it  is  believed 
no  case  of  personal  property  can  be  found  in  England  or  the 
United  Slates,  where  restrictive  words  of  equal  efficacy  have 
been  used,  and  the  courts  have  failed  to  declare  them  as  con- 
stituting a  good  executory  devise. 

The  decree  of  the  chancellor  will  be  reversed  and   the  bill 
must  be  dismissed,  but  let  neither  party  recover  costs. 

Decree  reversed. 


Davis  vs.  Richardson  el  ah 

Testator  bequeathed  as  follows:  *'l  givomj  dearly  beloved  wife,  all  and 
piognlar,  my  personal  property,  credits,  household  furniture,  my  stock  of  all 
kinds,  by  her  fully  and  freely  to  be  disposed  of  and  enjoyed  during  her  nat- 
ural liie  or  widowhood. ' '  And  in  a  subsequent  clause  of  the  will,  he  directed 
that,  <'at  her  death  or  marriage,  if  there  shall  be  any  property  left,  Jenny, 
Huldah,  Frances  and  Lovey,  shall  have  each  a  feather  bed  and  ten  dollari, 
and  if  there  shall  be  as  much,  my  six  daughters  shall  have  forty  dollars 
each;  if  there  should  be  any  thin^  left,  that  shall  be  equally  diyided  among 
all  my  children:"  Held  that  the  absolute  property  in  the  goods  and  per- 
sonal estate  was  vested  in  testator's  wife. 

A  gift  or  devise  of  personal  property  for  life,  with  an  unlimited  power 
of  disposition,  conveys  the  absolute  interest  in  the  property. 

The  facts  in  this  case  are  stated  in  the  opinion  of  the  court. 

Friersotij  for  complainant. 

G.  J.  Pillowy  for  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  question  for  the  consideration  of  the  court  in  this  case, 
arises  out  of  the  construction  of  the  will  of  Thomas  Richard- 
son deceased,  the  fourth  clause  of  which,  is  in  the  words  fol- 
lowing: "I  give  my  dearly  belove*d  wife,  Jane  Richardson, 
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all  and  singular,  my  persoDai  property,  credits,  household  fur- Nashville, 

niture,  my  stock  of  all  kinds,  by  her  fully  and  freely  to  be  dis-  ^"  ''. ^ 

posed  of  and  enjoyed  during  her  natural  life  or  widowhood."  v 

The  fifth  clause  is  in  the  words  following:  ''At  her  death  or  ^i^*"^'**^" 
marriage,  if  there  shall  be  any  property  left,  Jenny,  Huldah, 
Frances  and  Lovey,  shall  have  each  of  them  a  feather  bed 
and  ten  dollars,  and  if  there  shall  be  as  much,  my  six  daught- 
ers shall  have  forty  dollars  each,  before  there  is  a  general  di- 
vision; but  after  they  have  gotten  forty  dollars  each,  if  therc^ 
should  be  any  thing  left,  that  shall  be  divided  equally  among  all 
my  children."  Did  the  testator  intend  by  this  will  to  vest  in  his 
wife  an  estate  for  life  only,  or  did  he  intend  that  she  should 
have  the  power  during  her  life  time  to  sell  and  dispose  of  the 
same,  and  if  any  should  be  undisposed  of  at  her  death,  that 
the  same  should  descend  to  those  further  provided  for  in  his 
will.? 

That  his  intention  was  to  give  his  wife  an  unrestricted  right 
to  dispose  of  and  use  the  property  in  any  way  she  might  think 
proper,  untrammeled  by  the  claims  of  others,  is,  we  thinks  evi- 
dent. The  words  ''and  to  be  freely  disposed  of  and  enjoy- 
ed," certainly  can  mean  nothing  less  than  that  she  may  ex- 
ercise her  own  judgment  as  to  the  most  efFectual  mode  of  ma- 
king the  property  useful  to  herself.  If  she  think  proper  to 
keep  it  and  live  upon  the  income  arising  from  it,  she  may  do 
so;  if  she  think  proper  to  sell  and  spend  it,  she  may  likewise 
do  so;  and  that  the  testator  anticipated  that  the  latter  course 
might  be  pursued,  is  evident  from  the  fact  of  his  only  disposing 
of  what  might  be  left  of  the  legacy  after  the  death  of  his  wife. 
The  legacy  was  a  valuable  one,  and  yet  when  he  comes  to 
make  provision  for  any  unexpended  remainder  he  says,  "if 
there  shall  be  any  property  left,"  three  of  his  daughters  are  to 
have  a  feather  bed  each,  and  ten  dollars  in  money,  and  if  there 
shall  be  as  much,  his  six  daughters  shall  have  forty  dollars 
each,  then  if  there  be  any  thing  left  it  shall  be  equally  divided, 
&c.  Now  if  he  had  not  intended  to  give  his  wife  an  absolute 
interest  in  the  property,  with  unlimited  power  of  disposal,  he 
could  have  had  no  doubt  as  to  the  amount  which  would  have 
been  left  at  her  death,  but  he  supposed  that  she  might  not  spend 
it  all,  and  thought  be  could  provide  by  his  will  for  the   dispo- 
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?^'*l!^^^f  *  sal  of  the  remainder.     That  a  gift  or  devise  of  personal  pro- 

— - — : perty  for  life,  with  an  unlimited  power  of  disposal,  conveys  an 

V  absolute  right  thereto,  cannot  now  be  disputed.     The  ques- 

tion has  been  elaborately  investigated  by  this  court  in  the  case 
of  John  Smith  T.  vs.  Robert  Bell  and  Wxfe^  Mar.  &  Yer. 
Rep.  302,  and  in  the  cass  of  David  and  others  vs.  Bridge- 
man  and  others^  2  Yer.  558,  and  so  decided — further'Jnvesii- 
gation  would  be  useless.  We  therefore  think  that  the  com-* 
plainant  has  no  interest  whatever  in  the  property  sued  for,  and 
reverse  the  decree  of  the  chancellor  and  dismiss  the  bill. 

Decree  reversed • 


Jamison  vs.   Poor  et  al. 

Testator,  having  two  families  of  children,  made  his  will,  in  which,  after 
making  provision  for  the  children  of  his  first  marriage,  he  devised  all  the  rest 
of  his  real  and  personal  property  to  his  wife,  for  the  support  of  herself  and 
children  during  her  life,  and  at  her  death  or  marriage,  the  property  devised 
to  her  was  to  be  equally  divided  among  his  children  of  the  second  mar- 
riage; then  comes  this  clause:  '*If  any  of  my  children  of  the  second  mar- 
riage die  before  my  wife,  and  before  the  division  of  the  property,  without 
lawful  issue,  it  is  my  will  that  the  share  of  such  child  form  a  part  of  the  gen- 
eral stock  to  be  divided  among  the  other  children  of  the  second  marriage.  If 
any  such  children  die  before  my  wife,  leaving  lawful  issue,  such  issue  is  to  take 
the  share  of  the  deceased  parent.*'  One  of  the  female  deviseet»  died  du- 
ring the  lifetime  of  the  testator's  wife,  leaving  a  child,  which  child  also  died 
before  the  testator's  wife:  Held,  that  such  child  was  entitled  absolutely  to 
its  mother's  share  of  the  property,  and  upon  its  death,  it  vested  absolutely 
in  the  father  of  such  child. 

For  the  facts  upon  which  the  judgment  of  the   court  was 
predicated,  see  the  opinion. 

W.  A.  Cookj  for  complainant. 

W,  Thompson  and  Geo.  S,  Yerger^  for  defendant,  Poor. 

Green,  J.  delivered  the  opinion  of  the  court. 

William  C.  Jamison,  being  possessed  of  a  considerable  es- 
tate, and  having  two  families  of  children,   made  his  will,   in 
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which,  after  havinc  made  provision  for  the  children  of  his  first  Nashville, 

npfciiiher    I837* 

marriage,   he  devised  all  the  rest  of  his   property,  real  and -;'— 

persona],  to  his  wife,  for  the    support  of  herself  and  children  y 

during  her  natural  life  or  widowhood;  at  the  death  or  roar-  ^°°'" 
riage  of  his  wife  the  property  devised  to  her  was  to  be  equal- 
ly divided  among  his  children  of  the  second  marriage.  Then 
comes  the  following  clause:  "If  any  of  my  children  of  the 
second  marriage  die  before  my  wife,  and  before  the  division 
of  the  property,  without  lawful  issue,  it  is  my  will  that  the 
share  of  such  child  form  a  part  of  the  general  stock  to  be  di- 
vided among  the  other  children  of  the  second  marriage.  If 
any  of  said  children  die  before  my  wife,  leaving  lawful  issue, 
such   issue  is  to  take  the  share  of  the    deceased  parent." 

Elizabeth  Jamison,  one  of  the  daughters  of  the  testator  by 
the  second  wife,  intermarried  with  the  defendant,  Zachariah 
Poor,  by  whom  she  had  a  daughter,  Sarah  Elizabeth  Poor. 
Elizabeth  died  before  her  mother,  and  a  short  time  after  her 
death,  and  before  the  death  of  Mrs.  Jamison,  Sarah  Eliza- 
beth, the  infant  daughter  of  Elizabeth,  also  died.  The  de* 
fendant.  Poor,  administered  on  the  estate  of  his  wife  and 
daughter,  and  claims  the  share  of  her  father's  estate  to  which 
his  wife,  had  she  survived  her  mother,  would  have  been  en- 
titled under  the  will.  Mrs.  Jamison  is  dead;  and  this  bill  is 
brought  to  settle  the  rights  of  the  parties,  and  to  enforce  a  di- 
vision of  the  estate.  By  the  plain  words  of  the  will,  on  the 
death  of  Elizabeth,  her  share  of  the  estate  vested  in  her 
daughter,  Sarah  Elizabeth  Poor,  and  upon  the  death  of  Sa- 
rah Elizabeth  Poor,  her  father,  the  present  defendant,  became 
entitled  to  all  her  estate,  both  real  and  personal. 

The  will  is,  that  if  a  child  die  without  issue,  the  share  of 
such  child  is  to  form  part  of  the  common  stock  to  be  divided; 
but  not  so  if  such  child  die  leaving  issue.  In  that  case,  such 
share  is  to  vest  in  the  issue.  But  it  is  insisted,  that  this 
clause  does  not  express  the  intention  of  the  testator,  as  it  is 
to  be  ascertained  by  looking  at  the  entire  will.  In  the  first 
place,  it  is  supposed  that  the  testator  postponed  the  absolute 
vesting  of  the  estate  in  the  children  until  after  the  termination 
of  the  life  estate,  in  order  to  secure  the  property  in  his  own 
blood  until  that  period,  and  as  that  object  would  not  infallibly 
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Nashville,  |)e  accomplished  by  construing  the  clause  under  consideration 

r ^^  according  to  its  literal  meaning;  it  is  insisted  we  must  give  it 

V  a  meaning,  wliich  vviil  accord  with  such  general  intent. 

Poor  rpj^jg  jg  ^^  ingenious  suggestion  of  the  probable  purpose  of 

the  testator,  and  possibly,  if  the  state  of  facts  now  existing  in 
this  case  had  been  suggested  to  him  as  likely  to  occur,  he 
might  have  framed  his  will  in  accordance  with  the  views  of 
complainant's  counsel  But  it  is  unnecessary  for  us  to  seek 
in  the  uncertain  field  of  conjecture,  for  a  reason  why  the  es- 
tate was  not  absolutely  vested  in  the  children,  until  after  the 
termination  of  the  life  estate.  The  will  itself  states  the  rea- 
son. The  entire  estate,  real  and  personal,  was  given  to  his 
wife  "for  the  support  of  herself  and  children  during  her  natu- 
ral life  or  widowhood."  The  children  were  young,  and  the 
testator  wisely  provided  that  they  should  be  entirely  depend- 
ant on  their  mother  for  education  and  support,  thereby,  the 
more  certainly  to  secure  to  her  their  obedience  and  respect. 
This,  together  with  the  purpose  to  provide  amply  for  the  sup- 
port of  his  wifc)  we  conceive  to  have  been  the  obvious  view 
with  which  this  provision  was  made,  and  that  the  design  sug- 
gested in  the  argument  did  not  enter  into  the  mind  of  the  tes- 
tator. He,  no  doubt  supposed  it  probable,  that  of  so  many 
children  some  of  them  might  die  without  issue  before  the 
death  of  their  mother,  as  some  of  them  were  very  young) 
£ind  for  that  event  he  provided,  by  directing  that  the  share  of 
such  a  one  should  form  a  part  of  the  general  stock  to  be  divi-* 
ded.  But  we  do  not  think  the  will  affords  evidence  that  he 
contemplated  it  as  probable  that  any  of  his  children  would 
have  issue  and  die,  and  then  that  issue  would  die  before  the 
life  estate  would  terminate.  Few  men  look  beyond  their 
grand  children  in  disposing  of  their  estates;  and  we  think  the 
testator  in  this  case,  was  content,  after  providing  for  his  grand 
children,  as  in  the  latter  part  of  ihe  clause  under  considera- 
tion, to  leave  his  estate  to  the  disposition  of  the  law. 

Any  other  view  of  the  case  would  compel  the  court  to 
suppose  that  the  words  "die  without  issue"  were  used  in  their 
technical  sense,  which  would  make  them  mean  an  indefinite 
failure  of  issue,  and  then  to  restrain  their  signification  to  the 
dying  without  issue,  living  at  the  period  of  the  division.     This 
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Jamison 
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Poor 


would  be  civing  to  the  clause  uader  consideration  an  highly  Nasaville, 
artificial  meaning  which  would  not  be  warranted,  unless  it 
were  necessary  to  effect  a  clearly  indicated  generar  intention 
of  the  testator.  We  do  not  think  such  general  intention  ex- 
isted in  his  mind,  and  we  therefore  give  to  the  words  employed 
their  obvious  sense,  which  is,  that  if  one  of  his  children 
should  die,  leaving  a  child  or  children  living,  such  issue 
should  be  vested  with  an  absolute  title  to  such  portion  of  the 
estate  as  the  deceased  parent  would  have  been  entitled  to 
have  received  if  living.  Vide  fVilkins  vs,  Kemeys^  9  East. 
Rep.  366.  The  defendant.  Poor,  is  therefore  entided  to  the 
portion  of  his  late  wife,  Elizabeth. 

Let  the  decree  be  reversed  and  reformed,  so  as  to  declare 
the  rights  of  the  parties  as  they  exist  according  to  the  views 
herein  taken. 

Pecree  reversed. 


2\)G  DKClsIONS     IN    THK     SUPRKMK    COURT 

Nashville, 
December,  lS:i7. 

Steele  StEKLE    VS,    CoRPORATIOM    OP    NasHVILLE. 

vs. 

°I?°h**'ll'*  Where  a  contract  for  the  delivery  of  cast  iron  pipes  stipulated,  thai  a  par- 

ticular test,  to  wit,  a  water  pressure  equal  to  a  column  of  water  three  hun- 
dred feet  in  height,  shall  be  applied  to  ascertain  their  quality,  no  additional 
or  severer  test  than  that  stipulated  for,  can  be  applied. 

Where  cast  iron  pipes  were  to  undergo  a  certain  test  at  the  furnace,  and 
were  aOerwards  to  be  delivered  in  Nashville,  but  the  party  receiving  them 
was  at  liberty  to  reject  all  the  pipes  at  their  arrival  in  the  city,  which  were 
found  defective,  although  they  had  been  previously  tested  at  the  furnace: 
Held,  that  if  they  were  received  without  objection  at  Nashville,  they  be- 
came the  property  of  the  party  who  thus  received  them. 

A  court  of  equity  does  not  require  that  a  party  to  a  contract  shall  go  on, 
after  it  is  violated  by  the  other  party,  in  a  ruinous  fulfilment  of  it,  in  order 
that  he  may  prosecute  an  action  at  law.  In  such  case  equity  will  entertain 
jurisdiction  to  put  an  end  to  the  contract,  and  will  afford  such  relief  as  to 
right  and  justice  may  belong. 

For  the  facts  of  the  case  see  the  opiiiion. 
fV»  Jl,  Cook  and  W.    Thompson,  for  complainant. 
r.  Washington  and  Geo,  S.  Yerger^  for  defendants, 
Grben,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  have  an  account,  and  recover  compen- 
sation from  the  corporation  of  Nashville,  for  a  number  of 
pipes  and  other  castings  delivered  by  the  complainant  to  the 
corporation,  for  the  water  works  of  said  town. 

The  contract  between  the  parties,  is  contained  in  a  propo- 
sition submitted  by  the  corporation  to  Joseph  Anderson  & 
Co.,  of  which  firm  complainant  was  a  member,  and  their  letter 
of  acceptance  of  the  terms  proposed. 

The  proposition,  after  describing  the  dimensions  of  the 
castings,  proceeds  as  follows;  '^The  pipes,  branches  and 
circular  pipes  must  be  in  siza  and  form  agreeable  to  the  an- 
nexed drawings,  signed  by  the  parties,  of  good  metal,  which 
will  not  crack  by  handling,  and  which  can*  be  easily  drilled. 
The  outside,  and  particularly  the  inside  of  the  pipes  must  be 
smooth  without  projections  A*  cavities,  and   no  pipe   will   be 
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i^eceived  which  has  projections   in   the   inside,  or  which  will  NabiiviLi.«, 

not  allow  a  free  and  easy  passage  through  the  pipe  from  one ' 

end  to  the  other,  of  a  circular  piece  of  iron  equal  in  diame-  v 

ter  to  the  bore  of  the  pipe.  The  pipes,  branches,  and  o^ber^^'^JJ^'JJ®^ 
castings,  are  to  be  proved  in  presence  of  the  watering  com- 
mittee, or  their  agent,  by  means  of  a  hydraulic  press,  or 
water  pressure  pump  of  Bramah,  under  a  pressure  equal  to 
a  column  of  water  of  three  hundred  feet  in  height,  and  at 
the  expense  of  the  contractor,  who  has  to  erect  a  pressure 
pump  at  the  furnace.  The  watering  committee,  or  the  agent, 
will  attend  to  the  proving  of  the  pipes  and  other  castings,  as 
soon  as  there  are  sufficient  numbers  cast,  and  mark  the  pipes 
and  other  castings  which  stood  the  proof,  and  were  found, 
after  a  careful  examination,  without  any  defects. 

^'The  contractor  must  find  the  patterns,  which  must  be  ap- 
proved by  the  watering  committee,  or  their  agent;  the  pipes 
and  other  castings  will  be  received  free  of  expense,  at  the 
Broad  Street  wharf,  if  they  arrive  in  boats,  or  if  brought  in 
wagons,  at  the  place  of  deposite  pointed  out  by  the  watering 
committee,  or  their  agent. 

^^The  watering  committee  or  their  agent  shall  be  at  liberty 
to  reject  all  the  pipes  and  other  castings  at  the  arrival  in  the 
city,  which  they  find  defective,  although  they  had  previously 
been  marked  at  the  furnace.  The  pipes  and  other  castings 
shall  not  be  unloaded,  without  giving  previous  notice  to  the 
watering  committee  or  their  agent. 

**The  number  and  size  of  the  pipes,  branches  and  other 
castings  above  stated,  shall  not  be  binding  on  the  watering 
committee,  and  they  shall  be  at  liberty  to  vary  the  number 
and  size  at  pleasure. 

^^In  case  the  pipes  and  other  castings  should  not  be  deliver- 
ed at  the  above  stipulated  time,  the  watering  committee  shall 
be  at  liberty  to  purchase  the  pipes  and  other  castings  neces- 
sary for  the  Nashville  water  works,  as  above  stated,  at  the 
cost  and  expense  of  the  contractor,  at  any  place  where  they 
may  think  proper.  The  payments  to  be  made  thirty  days  af- 
ter the  delivery  of  each  parcel  of  pipes  and  other  castings  as 
above  stated.  The  proposals  to  state  the  price  per  pound 
VOL.    10,  38 
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Nashvillb,  for  pipes,  branches,  and  other  castings,  delivered  free  of  ex' 

December,  1837.  .        ,  .  r  tvt     l    mi 

— pense  in  the  city  of  Nashville. 

^'***®  "F.  PoRTERFiBLD,  Chairman 

Corporation  of      ttNashville,  4th  Jan.  1831  .^' 
Nashville         ^^  ^^^.^  proposition,  Joseph  Anderson  &  Co.  returned  for 
answer,  that  they  wouM  deliver  in  the  city  of  Nashville  the 
cast  iron  pipes,  branches  and  other  castings  necessary  for  the 
water  works,  agreeable  to  the  above  proposition,  at  two  and 
a  fourth  cents  per  pound,  and  strictly  attend  to  the  conditions 
contained  in  said  proposition.      Under  the  above  contract  a 
considerable  number  of  pipes  and  other  castings  were  deliv- 
ered in  Nashville,  and  taken  into  the  possession  of  the  wa- 
tering committee.     The   test  of  the  pressure  pump  was  ap- 
plied to  all   the   pipes   thus  delivered,  at    the    furnace,  and 
having  stood  the  proof,  they  were  marked  by  the  agent  of  the 
watering  committee.     When  the  engineer  was  about  to  lay 
these  pipes  down,  in  the  construction  of  the  water  works,  he 
applied  the  further  test  of  striking  the  pipes  with  a  hammer, 
which  disclosed  blisters  and   other  defects  in  many  of  them, 
which  rendered  them  unfit  for  the   use  for  which  they  were 
intended,  end  they  were  rejected.    The  complainant  and  Mr. 
Steine,  the  engineer,  differing  as  to    the  application  of  the 
hammer,  as  a  te&t  of  the  pipes,  and  as  to  the  right  of  the  wa- 
tering committee  to  reject  them,  after  they  had  been  receiv- 
ed in  Nashville,  the  contract  was  abandoned,  and  complain- 
ant refused  to  deliver  the  remainder  of  the  pipes.     In  conse- 
quence of  this  failure  on  part  of  the  complainant,  to  comply 
with  the  contract  of  Joseph  Anderson  &  Co.,  the  corpora- 
tion were  compelled,  in  obtaining  from  others  the   pipes  ne- 
cessary to  finish  the  water  works,  to  give  three  and  one  half 
cents  per  pound,  and  were  subjected  to  considerable  loss  by 
reason  of  the  delay,  consequent  upon  such  non-fulfilment. 

Steele,  the  complainant,  is  entitled  to  the  benefit  of  the 
contract  of  Joseph  Anderson  &  Co.,  and  insists  in  his  bill 
that  he  is  entitled  to  the  full  value  of  all  the  castings  that  were 
delivered  in  Nashville,  regarding  them  all  as  being  of  good 
quality,  they  having  stood  the  proof  stipulated  in  the  con- 
tract. 

It  is  insisted  for  the  defendant,  that  the  court  of  chancery 
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has  no  jurisdiclion  of  the  case,  and  if  it  has,  that  Steele  is  Nashville, 

•  1    J        1  r  1       •  I      1         /-      1  -December,  1837. 

entitJed  only  to  pay  lor  such  pipes  as  stood  the  final   proof — 

of  the  hammer,  and  is  liable  for  the  excess  of  price  the  cor-  v 

poration  paid  to  others,  and  for  damages  consequent  upon  the  ^^iP^^i|!|°**^ 
delay  he  produced,  by  reason  of  the  non-delivery   of  the 
pipes  in  due  time. 

1.  The  first  question  to  be  considered,  arises  upon  the 
construction  of  this  contract.  Did  the  pipes  become  the  pro- 
perty of  the  corporation  so  soon  as  they  were  delivered  in 
Nashville.'^  and  had  its  agent  a  right,  under  the  contract,  to 
apply  the  test  of  the  hammer,  and  reject  the  pipes,  when 
about  to  lay  them  down  ? 

The  contract  stipulates,  that  the  pipes  are  to  be  proved  by 
means  of  a  hydraulic  press,  under  a  pressure  equal  to  a  co- 
lumn of  water  three  hundred  feet  in  height.  If  they  stood 
this  proof,  and  were  found  after  a  careful  examination  with- 
out any  defects,  they  were  to  be  marked  by  the  agent  of  the 
watering  committee,  and  transported  to  Nashville  by  the  con- 
tractor; and  were  to  be  received  by  the  watering  committee 
at  the  Broad  street  wharf,  if  they  were  conveyed  in  boats, 
and  if  brought  in  wagons,  at  the  place  of  deposite  to  be 
pointed  out  by  the  watering  committee. 

The  pipes  were  not  to  be  unloaded  without  giving  previ- 
ous notice  to  the  watering  committee  or  their  agent,  and  they 
were  at  liberty  to  reject  all  the  pipes  at  their  arrival  in  the 
city,  which  were  found  defective,  although  they  had  been 
previously  marked  at  the  furnace.  The  payments  were  to 
be  made  in  thirty  days  after  the  delivery  of  each  parcel  of 
pipes. 

Taking  all  these  stipulations  into  view,  it  seems  clear 
that  the  parties  contemplated  no  additional  and  severer  test  of 
the  pipes  than  that  stipulated  in  the  contract,  and  that  when 
the  pipes  were  received  in  the  city,  they  became  the  pro- 
perty of  the  corporation  of  Nashville. 

This  view  of  the  contract  will  manifestly  appear  from  the 
following  considerations. 

1 .  In  the  first  place,  it  is  unreasonable  to  suppose  that 
parties  who  stipulated  specially  for  a  particular  method  of 
proving  the  article,  which  is  the  subject  of  contract,  should 
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Ji:^""iU^«f.;  contemplate  another,  and  a  severer  test,  which  is  not  men- 

— - — j tioned.     If  such  were  the  intention,  why  stipulate  for  any 

V         test  whatever?     It  would  have  been  enough  to  have  stipulated 

^^NMhviBe  ^^^"^^  ^  6^°^  article,  with  the  right  of  rejecting  such  as  were 
defective.  This  would  have  been  subject  to  no  misconstruc- 
tion, and  could  had  misled  neither  party.  But  the  stipula- 
tion in  the  contract,  that  the  pipes  should  be  subject  to  a  par- 
ticular test,  or  mode  of  proof,  is  an  exclusion  of  all  other 
modes.  It  authorises  the  manufacturer  to  insist  upon  the  re- 
ception of  such  an  article,  as  will  stand  the  proof  agreed  up- 
on. He  may  have  been  willing  to  receive  a  price,  which 
would  by  no  means  have  been  adequate  for  an  article  of  the 
best  quality,  capable  of  standing  the  severest  proofs. 

2.  All  the  pipes  that  stood  the  proof,  were  to  be  deliver- 
ed by  the  contractor  in  Nashville.  The  delivery  of  these 
pipes  in  Nashville,  was  a  heavy  expense  to  the  contractor. 
If  it  had  been  contemplated  by  the  parties,  that  they  were 
to  be  subjected  to  another  proof,  much  more  severe  than  the 
pressure  of  the  water,  is  it  not  reasonable  to  suppose  that 
test  would  have  been  applied  at  the  furnace?  In  the  nature 
pf  things,  it  must  have  been  known  to  the  engineer  who  wrote 
this  contract,  that  many  of  the  pipes  which  would  stand  the 
water,  would  not  stand  the  hammer.  If  the  hammer  had  been 
applied  at  the  furnace,  the  rejected  pipes  could  have  been 
turned  to  some  account  by  the  contractor,  but  rejecting  them 
at  Nashville,  in  addition  to  the  heavy  expense  of  their  trans- 
portation there,  he  was  enabled  to  get  less  for  ihem  than  one 
cent  per  pound.  It  is  unreasonable  to  suppose  the  parties 
contemplated  such  a  result. 

3.  The  pipes  were  to  be  received  at  the  wharf,  if  convey- 
eJ  in  boats,  and  if  conveyed  in  wagons,  at  such  place  as 
should  be  pointed  out  by  the  agent  of  the  watering  commit- 
tee, and  in  either  case,  the  committee  were  to  be  notified  of 
their  arrival  previously  to  their  being  unloaded.  This  is  an 
express  agreement  to  receive  them  when  they  arrive  in  Nash- 
ville.  They  were  to  be  received  as  the  property  of  the  cor- 
poration, and  as  they  ceased  to  be  in  the  possession,  or 
under  the  control  of  Steel,  so  his  ownership  of  them  ceased. 
The  notice  that  the  watering  committee,  or  their  agent,  was 
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to  receive,  evinces  that  such  was  the  understanding  of  the  Nashvii^i-k, 

'  .  ^  .  Docember,  1837. 

parties.     They  were  at  liberty  to  reject  any  of  the  pipes  on  — - — j 

their  arrival  at  the  city,  that  should  be   found  defective.     If  v 

the\-  were  to  receive  them  at  the  wharf,  it  was  indispensable  ^**^P°"^|j|g 
that  they  should  have  notice  of  their  arrival,  in  order  that 
they  might  exercise  the  privilege  of  rejecting  such  as  were 
found  defective.  Hence  this  stipulation  for  notice,  and  for 
the  particular  provision  that  it  should  be  given  before  the  cast- 
ings should  be  unloaded. 

4.  The  payments  were  to  be  made  in  thirty  days  after  the 
delivery  of  each  parcel  of  pipes.  This  is  an  auxiliary  cir- 
cumstance to  show,  that  the  question  of  ownership  was  to  be 
promptly  determined,  for  if  it  were  not  known  what  pipes 
were  received,  and  what  rejected,  within  the  thirty  days,  it 
would  be  impossible  to  make  the  payments. 

5.  But  it  is  asked,  why  stipulate  for  the  right  to  reject  de- 
fective pipes,  if  they  were  to  undergo  no  additional  proof?  The 
reason  for  this  stipulation  is  most  apparent  upon  the  face  of  the 
contract,  and  h  fully  explained  by  Mr.  Steine,  the  engineer, 
in  his  deposition,  which  the  defendant  has  read  in  evidence. 
He  says,  "that  he  knew  from  long  experience  that  some- 
times it  is  difficult  to  find  out  blisters  in  pipes,  and  cracks  at 
the  small  end,  which  defects  are  very  often  revealed  by  trans- 
portation." And  he  further  says,  that  it  was  to  guard  against 
any  injury  the  pipes  might  receive  in  the  transportation  of 
them  from  the  furnace  to  Nashville,  and  any  imposition  that 
might  be  practiced  in  sending  to  Nashville  pipes  that  had  been 
rejected  at  the  furnace,  that  the  provision  was  introduced  into 
the  contract,  that  defective  pipes  might  be  rejected  at  their 
arrival  at  the  city. 

This  explanation  of  the  contract  accords  with  the  plain 
sense  of  the  language  the  parties  have  used.  Until  the  pipes 
w\6re  delivered  in  Nashville,  they  were  to  be  in  possession  of 
the  contractor;  they  might  be  injured  by  transportation;  la- 
tent defects  might  be  revealed,  or  imposition  might  be  prac- 
ticed; and  hence  the  good  sense  of  stipulating  for  a  right  to 
reject  at  Nashville.  But  none  of  these  considerations  con- 
template any  further  and  severer  test.  It  is  absurd  to  say, 
that  the  right  to  reject  was  reserved,  because   latent  defects 
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Nashville,  would  be  revealed  by  transportation,  and  at  the  same  lime 

December,  ia37.  i        i  i  •    •  • 

— to  contend,  that  the  privilege  existed  to  prove  them  with  the 

y  hammer.     If  they  were  to  be  tlius  proved,  it  is  manifest  the 

^^■"Po^^'i^^oo^latent  defects  which  transportation  would  reveal,  would  be 
much  more  plainly  revealed  by  the  blows  of  the  hammer. 
But  if  it  were  reasonable  that  the  pipes  should  be  at  the  risk 
of  Steele  so  long  as  he  had  possession  of  them,  it  was 
equally  reasonable  that  after  he  ceased  to  have  any  power 
over  them,  they  should  be  at  the  risk  of  the  defendant. 

With  these  views,  we  think  thi  watering  committee  had 
no  right  by  the  contract  to  reject  any  of  the  pipes  after  they 
had  been  received  by  them,  or  to  refuse  payment  for  them 
according  to  the  terms  of  the  contract,  although  upon  the 
apphcation  of  the  proof  of  the  hammer,  they  were  found  de- 
fective. 

The  next  question  is,  wl:ether  the  complainant  is  entitled 
to  relief,  and  to  what  extent.  The  course  which  was  pur- 
sued by  the  defendant  in  this  case,  having  been  in  violation 
of  the  contract,  and  it  having  become  manifest,  by  withhold- 
ing the  payments  which  by  the  contract  they  were  bound  to 
make,  that  if  the  complainant  were  to  go  on  with  the  fulfil- 
ment of  the  stipulations  on  his  part,  he  must  not  only  be  sub- 
jected to  great  delay  in  receiving  payment,  but  that  he  would 
be  involved  in  a  doubtful  and  protracted  litigation,  it  was  the 
part  of  prudence  in  him  to  put  an  end  to  the  contract.  A 
court  of  equity  will  not  require  that  a  party  to  a  contract  shall 
go  on,  after  it  has  been  violated  by  the  other  party,  in  a 
ruinous  fulfilment  of  it,  on  his  part,  in  order  that  he  may  be 
enabled  to  prosecute  an  action  at  law,  but  will  afford  him  such 
relief  as  to  right  and  justice  may  belong. 

In  this  view  of  the  case  there  is  no  difficulty  in  maintaining 
the  jurisdiction  of  the  court.  It  is  in  fact  the  only  forum  in 
which  he  can  obtain  adequate  relief,  if  he  could  obtain 
relief  at  all,  ;n  \x  court  at  law.  Had  he  gone  on  to  deliver 
all  the  castings,  according  to  the  contract,  he  might  then  have 
recovered  at  law  the  full  price  stipulated,  but  not  having  done 
so,  and  coming  into  this  court  to  put  an  end  to  the  contract, 
and  flfiove  the  conscience  of  the  chancellor  in  his  favor,  be 
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Can    obtain  so  much  onl\ ,    as  in  conscience   he    ousht   to  Nashvilli:, 

^  '  ®  Defcmhrr,  1837. 

receive.  — - — j 

The  castings  were  for  a  particular  purpose,  and  many   of  v 

ihera  were  wholly  unfit  for  that  purpose.  The  "method  of^?^P^^^^^!{|]J°^ 
proving  the  pipes  agreed  on  in.  the  contract,  has  nothing  to 
do  with  the  question  of  compensation  in  this  court.  It  is 
preposterous  for  the  complainant  to  come  into  this  court,  to 
be  relieved  from  a  technical  objection  to  his  recovery,  and 
at  the  same  time  insist  on  his  right  to  recover  upon  a  techni- 
cal stipulation  in  the  contract,  that  which  in  conscience  he 
has  no  right  to  receive.  He  can  get  here  only  the  real  value 
of  the  articles  he  delivered.  Those  that  were  rejected  were 
unfit  for  the  water  works.  The  complainant  has  sold  them, 
and  we  are  bound  to  suppose  he  sold  them  for  their  full  value. 
He  is  only  entitled,  therefore,  to  the  value  of  those  that  were 
actually  used  at  the  price  stipulated  in  the  contract.  For 
such  only  he  may  have  an  account  and  decree. 

The  defendants  insist  that  they  ought  to  be  allowed  dama- 
ges, for  the  difference  in  price  they  gave  other  contractors, 
and  the  price  they  were  to  pay  complainant.  To  this  they 
are  not  entitled.  If  the  corporation  violated  the  contract, 
and  justified  the  complainant  in  the  eye  of  a  court  of  equity, 
to  put  an  end  to  it,  it  follows  that  they  are  entitled  to  claim 
nothing  from  the  complainant  for  his  non-fulfilment  of  it.  Nei- 
ther party  will  recover  costs. 

Decree  reversed. 
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Alderson  and  Edwards  vs.  Cheatham. 


Alderson 

^.    ^,  Where  a  negotiable  iostruoient  has  been  endorsed  for  valac,  a  subsequent 

Cheatham     .  .,         i.   ,  . ,       .  .  •  i    ,  .  .    ,,      .  , 

fuilare  of  the  consideration  on  which  the  note  was  originally  given,  cannot 

aflfect  the  right  of  the  endorsee. 

A  exccQtcd  a  promissory  note  to  B,  the  consideration  of  which,  was  the 
sale  of  an  interest  in  lands  granted  by  the  Republic  of  Meiico;  the  grant 
required  certain  conditions  to  bo  performed  within  a  specific  time,  which  B 
was  to  go  to  Mexico  and  have  performed.  B,  before  the  expiration  of  the 
time  when  the  conditions  were  to  be  performed,  endorsed  for  value,  the 
note  to  C,  who  knew  nt  the  time,  that  the  note  was  given  for  the  above  con- 
sideration. B  subsequently  died  before  the  performance  of  the  conditions: 
Held,  that  the  consideration  for  which  the  note  was  originally  give*  had 
failed,  but  the  failure  of  consideration  being  subsequent  to  the  endorsement 
to  C,  could  not  affect  his  right  of  recovery  against  A:  Held  also,  that  the 
above  contract  was  valid,  being  neither  7na/u7A  in  se  nor  malum  prohibitum. 


Friersony  for  coiiii)Iainants. 

W.  A,  Cook  and  Geo.  S-  Yerger^  for  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

Tbis  bill  of  complaint  charges,  that  certain  persons  residing 
in  the  town  of  Nashville,  styling  themselves  and  known  and 
designated  as  the  Ross  Company,  of  Texas,  and  one  Wil- 
liam Arnold,  held  out  and  pretended  that  they  had  become  in- 
terested in  a  certain  pretended  grant  of  land,  which  they  frau- 
dulently represented  had  been  made  by  the  government  of 
Mexico  to  one  Reuben  Ross,  for  eighteen  millions  four  hun- 
dred thousand  acres  of  land,  in  the  province  of  Texas,  on 
the  17th  day  of  May,  1828,  the  whole  of  which  they  pre- 
tended to  have  purchased  from  said  Ross.  That  said  com- 
pany, pretending  that  it  was  essential  to  their  interest  that 
some  person  should  be  sent  to  the  Mexican  government  for 
the  purpose  of  obtaining  a  confirmation  of  the  grant,  consti- 
tuted and  appointed  William  Arnold  their  agent  for  that  pur- 
pose, and  in  consideration  for  his  services  thus  to  be  ren^ 
dered,  agreed  with  him  that  he  should  be  entitled  to  receive 
one  half  of  the  number  of  acres  contained  therein.  That 
said  Arnold  divided  his  interest  in  said  grant  into  four  hundred 
shares,  of  twenty  ihiee  thousand  acres  each,  for  which  he  is- 


Aldenon 
Cbaathaiti 
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sued  scrip,  which,  by  the  adiric^j  consent  and  management  of  Nashvillib, 
the  companj)  he  placed  in  the  hands  of  Various  irresponsible- 
persons  for  sale,  for  the  bene6t  of  himself  and  company. 
That,  among  others,  one  Samuel  Gillespie  was  appbihted  an 
agent  for  the  sale  of  said  scrip,  who  by  false  and  fraudulent  repre** 
sentations,  induced  the  complainants  jointly  to  purchase  scrip 
for  one  share  in  said  adventure,  for  which  they  executed  their 
joint  note  to  Wm.  Arnold  for  the  sum  of  two  hundred  and  fifty 
dollars,  bearing  date  the  25th  day  of  November,  1832,  and  fall- 
ing due  the  1st  day  of  January,  1835.  That  they  would  not 
have  purchased  said  scrip  but  for  the  false  statements  and  rep- 
resentations  of  the  said  Gillespie,  who  at  and.  befofe  said  pur- 
chase, iniquitously  stated  to  them  as  an  inducement  to  mak6 
the  purchase,  that  there  would  and  could  be  no  difficulty  in 
obtaining  the  said  land;  that  the  same  had  been  granted  by  the 
Mexican  government  to  Reuben  Ross,  absolutely  and  uncon- 
ditionally; that  the  title  was  perfect  and  unimpeachable,  and 
that  the  only  reason  why  the  land  had  not  long  before  been 
laid  off,  and  possession  taken  by  the  said  Arnold  and  the  Ross 
company,  was  to  be  attributed  solely  to  the  death  of  Ross,  itl 
consequence  of  which,  it  became  necessary  for  the  company 
to  send  some  person  to  Texas  only  for  the  purpose  of  having 
the  boundaries  of  said  grant  run  out,  marked  and  established, 
which  alone  remained  to  be  done  in  order  to  the  perfect  oc- 
cupancy and  enjoyment  of  said  lands;  that  said  William  Ar- 
nold had  a  perfect  title  to  one  half  of  said  grant  of  land,  and 
would  in  a  short  time  go  to  the  province  of  Texas  for  that 
purpose,  and  that  after  having  run  out  said  grant,  the  bounda- 
ries  of  which  he  alleged  were  well  known,  the  said  Arnold 
would  then  divide  the  same  between  himself  and  the  compa- 
ny, into  equal  shares,  and  after  having  so  done,  would  also^ 
while  there,  proceed  to  divide  his  portion  into  four  hundred 
equal  shares,  and  that  the  purchasers  of  scrip  from  him  Would 
draw  for  their  number  of  location;  all  of  which  statements  the 
bill  charges  to  hava  been  absolutely  false,  and  so  known  to 
have  been  by  Gillespie  at  the  time  they  were  mpde. 

The  bill  further  charges  that  no  grant  tvas  ever  made  by 
the  Mexican  government  to  Ross  for  the  land  claimed,  or  that 

if  such  grant  was  made,  it  was  totally  different  from  that  set 
TOL.  10.  39 
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Nashville,  forth  and  lepresenfed  by  said  Gillespie  and  Arnold,  being 

Dc.dubcr,  1837.  '  ^  J^  /  ° 

raade  upon  condition  that  the  said  Koss  should,  within  six 

V         years  from  the  date  of  said  grant,  settle  two  hundred  families 
Cheatham    ^^},ii,  ijjg  limits  of  the  grant,  two  thirds  of  whom  should  be 

Mexican  subjects;  and  thiit  shortly  after  the  date  of  said  grant 
Ross  was  murdered,  without  having  transferred  bis  interest  (if 
any)  therein,  to  said  company,  and  without  having  done  any- 
thing toward  complying  with  the  conditions  of  the  grant,  and 
that  the  six  years,  the  time  limited  for  its  performance,  had 
expired,  after  which  the  same  land  was  granted  to  one  Cam- 
eron, upon  the  same  conditions. 

The  bill  further  charges,  that  the  said  Arnold,  in  the  sum- 
mer of  1833,  started  to  the  Republic  of  Mexico,  but  died 
shortly  thereafter  in  the  province  of  Texas,  without  having  ob- 
tained any  confirmation  of  said  grant  from  the  Mexican  gov- 
ernment, and  that  no  attempts  have  been  since  made  to  do  so, 
and  all  right  which  the  company  might  have  had  to  said  grant, 
has  been  entirely  lost. 

The  bill  further  charges,  that  the  note  executed  hj  the  com- 
plainants to  Arnold,  was  endorse^  to  L.  P.  Cheatham,  the 
defendant,  on  the  25th  day  of  August,  1833,  and  that  he  had 
obtained  judgment  thereon  against  them,  at  the  June  term, 
1835,  of  the  county  court  of  Maury,  but  that  he  was,  at  and 
before  the  lime  of  the  transfer,  and  still  is  a  member  of  the 
Ross  company,  and  was  fully  acquainted  with  all  the  facts 
charged  in  the  bill,  and  knew  all  about  the  consideration  of  the 
note  and  the  circumstances  under  which  it  was  given,  and 
that  he  paid  no  consideration  for  the  transfer. 

A  copy  of  the  scrip  purchased  from  Arnold  by  the  com- 
plainants, is  attached  to  the  bill  as  an  exhibit,  and  is  in  the 
words  and  figures  following: 

''Ross  Concession. 

"Beginning  at  the  point  west,  at  which  terminates  the  col- 
ony of  General  Arthur  A.  Neville,  upon  the  Red  River  of 
Natchitoches;  from  thence  runnmg  up  the  said  river,  on  tlie 
south  side  thereof,  with  its  meanders,  passing  the  south-west 
corner  of  the  Arkansas  lerrltory,  to  a  point  on  said  river 
where  the  I02d  degree  of  west  longitude  crosses  it;  from 
t.hnnro  <^onth  with   said  t]pzxrr  iwpntv  Ipapies;   from  tlipnce 
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east,  parallel  with  said  Red  river,  220  miles  to  the  west  boun-  nashville, 

dary  of  said  Neville's  grant;  thence  north  with  said  boundary '■ ' 

to  the  beginning,  including  eighteen  millions  four  hundred  v^ 

thousand  acres.  •*  Cheatham 

"Whereas,  a  grant  of  land,  in  the  province  of  Texas,  was 
heretofore  obtained  from  the  Mexican  government,  by  Reu- 
ben Ross  of  Tennessee,  and  certain  persons  in  the  town  of 
Nashville,  known  and  designated  as  the  Ross  company,  be- 
came interested  in  said  grant,  and  since  the  death  of  said 
Ross  nothing  having  been  done  towards  a  confirmation  of 
said  grant  in  said  company,  and  it  being  highly  necessary  that 
this  object  should  be  effected  immediately,  if  possible;  and 
whereas,  the  president  and  members  of  the  Ross  company 
have  full  faith  and  credit  in  the  capacity  ajd  integrity  of  Gen- 
eral William  Arnold,  of  Tennessee:  Now,  therefore,  it  is 
agreed  between  the  president  and  members  of  said  company 
and  the  said  Wm.  Arnold,  that  the  said  Arnold  shall  proceed 
forthwith  to  any  part  of  the  Mexican  Republic  he  may  please, 
for  the  purpose  of  obtaining  a  confirmation  of  the  grant  issued 
to  the  said  Reuben  Ross  on  the  17th  day  of  May,  1828,  or  of 
effecting  such  a  modification  "of  said  grant  and  such  an  ex- 
tension of  time  as  may  be  necessary  to  enable  the  company 
to  realize  the  benefit"  of  said  grant.  And  the  said  Arnold  is 
hereby  authorized  and  empowered  to  surrender  said  grant  alto- 
gether if  another  equal  to  it  can  be  obtained  in  its  place,  or  to 
change  or  remodel  it  in  such  manner  as  he  may  think  best,  and 
to  do  and  perform  such  other  acts  a^  he  may  deem  necessary 
for  the  interest  of  said  company.  And  for  and  in  considera- 
tion of  the  services  which  the  said  Arnold  may  render  in  ef- 
fecting the  above  objects,  he  shall  be  entitled  to  receive 
one  half  of  the  said  grant,  if  it  be  confirmed,  or  the  one  half 
of  whatever  he  may  obtain. 

In  testimony  whereof,  the  president  and  members  of  the 
Ross  company  and  the  said  William  Arnold  have  hereunto 
set  their  hands  and  affixed  iheir  seals,  this  22d  day  of  Septem- 
ber, 1832."  Signed  and  sealed  by— "Jb/m  SAe%,  Prm- 
dentj  W.  Barrow^  John  C.  JVPLemore^  Jlndrew  IlyneSy  Robt. 
H.  MEwen,  Matthew  H^atsoii,  James  Vaulx,  S.  B.  Mar- 
shall. 
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Nasmvillz,     i^I  l)Qv^  divided  my  interest  in  this  concession  into  400 

December  1838.  '' 

•  shares,  and  the  person  or  persons  holding  this  scrip  will  be  en- 

▼         titled  to  one  share.     Witness  my  hand  and  seal  this  22d  day 
pilMiliam    October,  1832.  Wm.  Arnold,  (Seal) 

The  defendant  answers  and  admits  the  assignment  of  the 
note,  and  that  he  obtained  a  judgment  thereon  as  stated  in 
the  bill,  and  that  at  the  time  the  note  was  assigned  he  did 
know  that  the  consideration  was  the  purchase  of  a  share  of 
Arnold's  interest  in  the  Ross  grant,  as  charged,  but  denies 
that  any  fraud  or  misrepresentation  was  practiced,  or  intended 
to  be  practiced  by  the  Ross  company  or  William  Arnold,  in 
the  sale  to  the  complainants,  and  states  that  he  believed  the 
scrip,  as  exhibited  by  the  complainants,  contains  a  (rue  states 
ment  of  the  facts  in  relation  to  the  claim,  as  they  were  be- 
lieved to  exist  by  the  company  and  William  Arnold,  and  as 
they  were  stated  to  the  complainants.  He  also  denies  that  he 
was  ever  a  member  of  the  Ross  company  or  had  any  interest 
in  Arnold's  sale  of  scrip,  but  says  that  he  received  the  note  in 
dispute,  from  Arnold  in  part  payment  of  debts  due  for  money 
paid  for  him  as  his  endorser  of  different  notes;  he  also  admits 
that  Arnold  died  in  the  province  of  Texas  ^vithout  having  ef- 
fected the  object  proposed  by  Iks  mission  to  the  republic  of 
Mexico. 

There  is  no  proof  in  the  cause:  it  was  heard  upon  bill,  an- 
swer and  replication. 

It  is  a  well  settled  principle  of  equity  jurisprudence  that 
where  a  fraud  is  charged  it  must  be  proven.  It  is  charged  in 
this  bill  but  it  is  denied  in  the  answer,  and  there  is  no  proof 
of  its  existence.  That  the  fraudulent  misrepresentations  charg- 
ed in  the  bill  to  have  been  made  by  Gillespie,  the  agent  of 
^  Arnold,  as  an  inducement  for  complaintints  to  purchase  the 

scrip,  were  never  made,  is  evident  from  the  facts  specified  on 
I  the  face  of  the  scrip  itself.     It  shows  that  nothing  had  been 

f  done  after  the  death  of  Ross  towards  perfecting  a  title  to  the 

I A 

grant,  and  that  it  was  highly  important  that  it  should  be  done 
immediately,  if  possible,  and  that  Arnold  was  to  proceed 
forthwith  to  the  republic  of  Mexico  for  the  purpose  of  ob- 
taining a  confirmation  of  the  grant,  or  such  a  modification 
(hereof,  and  such  an  extension  of  time,  as  might  be  necessa? 


b 


i 
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W  to  enable  the  company  to  realise  the  benefit  expected  to  Nashville, 

^  .1.  J  J.    December,  1837, 

arise  tnereironi,  and  that  he  was  empowered  to  surrender  it — — 

altogether  if  another  could  be  got,  or  to  change  or  remodel  it  t 

in  such  a  manner  as  he  might  think  proper.  How  is  it  possi-  ^^^^^"^ 
ble  that  with  these  facts  expressed  in  the  evidence  of  the  right 
about  to  be  sold  to  the  complainants,  that  the  agent  of  Ar» 
nold  could  have  said  to  them  ^Hhat  there  could  be  no  difficul- 
ty ID  obtaining  the  land,  that  the  same  had  been  granted  by  the 
Mexican  government  to  Ross  absolutely  and  unconditionally; 
that  the  title  was  perfect  and  unimpeachable,  and  that  the  on- 
ly reason  why  the  land  had  not  been  long  before  laid  off,  and 
possession  taken  by  the  company  and  Arnold,  was  to  be  at- 
tributed solely  to  the  death  of  Ross,  in  consequence  of 
which  it  became  necessary  for  the  company  to  send  some  per- 
son to  Texas,  solely  for  the  purpose  of  having  the  boundaries 
of  said  grant  run  out,  marked  and  established,  and  which  alone 
remained  to  be  done  in  order  to  the  perfect  occupancy  and  en- 
joyment of  the  land."  The  proposition  is  too  absurd  for  be- 
lief. We  are  well  satisfied  that  the  purchase  was  under- 
stood by  both  the  contracting  parties  to  have  been  a  hazard, 
where  much  might  possibly  be  gained  and  but  little  lost,  and 
that  loss  the  purchasers  were  willing  to  risk  in  consideration 
of  the  chance  of  the  gain.  Surely  no  one  can  suppose  that 
two  hundred  and  fifty  dollars  would  have  been  received  in 
payment  for  a  certain  interest  in  twenty  three  thousand  acres 
of  lapd.  That  the  condition  upon  which  Arnold  was  to  have 
bis  interest  in  the  grant  was  never  performed  by  him  can  make 
no  difi^erenee  in  the  case  now  under  consideration,  however 
much  it  might  if  he  were  defendant,  because  it  only  amounts 
to  a  failure  of  consideration,  wbich  having  taken  place  after 
the  assignment  of  the  note  to  the  defendant,  Cheatham,  can- 
not affect  his  previously  acquired  rights.  The  only  question 
then  is,  whether  the  contract  was  in  its  inception  void,  which 
it  certainly  was  not,  because  there  was  nothing  in  it  either 
malum  in  se  or  malum  prohibiium.  We  therefore  reverse  the 
diBcree  of  the  court  below  and  dismiss  the  complainants  bill. 

Decree  reversed. 
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Nashville, 

DeceinlMr  1837. 

— ..,„  . M'Nairy  v8.  Eastland  etal 

M'Nairy 

V 

EattlaacI  By  the  provisions  of  the  act  of  1809,  c  69,  where  a  jodgmeot  is  rendered 

a^inst  two  or  more  sureties,  they  may,  before  payment  thereof,  obtain  ft 
joint  judgment  on  motion  and  without  notice,  against  their  principal,  but  a 
separate  judgment  by  each  for  the  whole  debt,  is  unauthorised  by  the  act, 
and  is  void. 

Courts  of  chancory  in  Tennessee,  have  jurisdiction  to  vacate  and  enjoin 
proceedings  on  a  void  judgment. 

A  surety  who  lias  paid  the  judgment  against  his  principal,  id  substituted 
in  equity  to  all  the  rights  of  the  judgment  creditor,  nor  need  the  judgment 
creditor  in  such  case,  where  a  bill  is  filed  by  the  surety,  be  a  party. 

A  creditor  by  judgment,  may  file  a  bill  in  chancery  to  subject  the  equita- 
ble interest  of  his  debtor  in  real  estate  to  the  satisfaction  of  his  judgment, 
without  having  first  issued  an  execution,  or  procured  a  return  thereon  of 
**nulla  bona.** 

But  where  an  equitable  interest  in  personal  property  is  sought  to  be  sub- 
jeBted,  on  execution  must  issue  and  be  placed  in  the  hands  of  the;  sherifi'of  the 
cooQty  where  the  equitable  assets  were  situated. 

In  regard  to  equitable  real.estate,  the  judgment  creates  the  lien  inequity; 
in  regard  t«  equitable  personal  estate,  the  issuance  of  the  execution  forms 
the  lien,  and  the  true  principle  upon  which  chancery  assumes  jurisdiction 
in  snch  eases  is.  to  enforce  the  equitable  lien  which  is  thus  created. 

The  bill,  cross  bill,  answers  and  proof  in  these  causes,  raised 
several  questions,  the  principal  of  which  were, 

1 .  Whether  M'Nairy  could  be  substituted  in  equity  to  the 
rights  and  remedies  of  Oxley,  who  had  obtained  a  judgment 
against  Eastland  as  principal,  and  M'Nairy  and  others  J  s  his 
sureties,  which  judgment  M'Nairy  paid  before  he  filed  this 
bill,  and  whether,  in  such  case,  Oxley  should  be  a  party. 

2.  Whether  one  of  several  sureties,  against  ail  of  whom  judg- 
ment was  rendered,  could,  without  payment  of  the  said  judg- 
ment, obtain  a  judgment  on  motion  against  the  principal  debt- 
or, by  virtue  of  the  provisions  of  the  act  of  1809,  c  69. 

3.  Whether  equitable  real  estatec  ould  be  subjected  in  equi* 
ty  to  the  satisfaction  of  a  judgment  against  the  owner  thereof, 
without  an  execution  having  issued  thereon,  and  been  return- 
ed ^^nulla  bona,^^ 
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The  chancellor  dismissed  M'Nairy's  bill,   from   which  de-  Nashvii-ls, 

,  ,     ,  ,  .  December,  1887. 

cree  lie  appealed  lo  this  court.  

M'Nairy 

F.  B.  Fogg  and  R,  J.  Meigs^  for  complainant,  contended  KaatJand 
that  as  M'Nairjr  certainly  paid  |;1250,  on  account  of  his  lia- 
bility as  Eastland's  surety,  any  equities  which  Eastland  may 
have  in  real  estate,  ought  to  be  made  liable  in  this  suit  to  the 
satisfaction  thereof.  This  bill  is  substantially  an  application 
by  a  surety  for  relief;  and  an  exact  correspondence  between 
the  aZfe^ata  and /)ro&a(a  will  not  be  required,  it  appearing  in 
fact,  that  the  surety  paid  money  for  the  principal,  though  not 
so  much  as  he  alleges. 

Admitting  thejudgment  on  motion  to  be  void,  still  Oxiey 
could  have  subjected  this  property  to  the  satisfaction  of  his 
judgment;  and  it  is  a  familiar  principle,  that  equity  holds  the 
surety  who  has  paid  a  debt,  entitled  to  stand  in  the  condition 
of  the  creditor.  J  John.  Ch.  Rep.  413:  Story's  Eq.  §  638: 
4  John.  Ch.  Rep.  129,  130:  Rhodes  and  Kelly  vs.  Crockett 
and  Adamsy  3  Yer.  Hep.:  3  Paige's  Rep.  614:  1  Paine's 
Rep.  525. 

To  subject  equitable  personal  estate,  the  issuance  of  an 
execution  is  necessary,  because  the  execution  and  not  the 
judgment  creates  the  lien;  but  in  regard  to  equitable  real  estate, 
the  judgment  is  sufficient,  because  it  is  thejudgment  that  gives 
the  equitable  lien  upon  land.  Wiggins  vs.  Armstrong  et  ah 
2John,  Ch.  Rep.  144,  and  authorities  cited:  Coopers  Eq« 
149:  Angel  vs.  Draper^  1  Ver.  Rep.  399,  and  Raithby's 
notes:  Shirhj  vs.  Watls^  3  Atk.  200:  Hendricks  vs.  Robin- 
son,  2  John  Ch.Rep.  296:  4  John.  Ch.  Rep.  676:  3  Bin* 
ney's  Rep.  4:  Nelson's  Ch.  Rep.  87:  1  Ch.  Cases,  35. 

A  judgment  being  in  equity  a  lien  upon  equitable  real  es- 
tate, may  be  enforced  against  a  subsequent  purchaser,  with 
notice.  2  Ch.  Cases,  480:  Sugdon  oh  Vendors,  317:  2 
Ch.  Cases,  170. 

W.  A,  Cook  and  W,  Thompson^  for  complainant*  The 
first  point  we  make  in  support  of  the  chancellor's  decree  is, 
that  supposing  every  thing  else  to  be  in  favor  of  complainants, 
he  has  shown  no  execution  returned,  "no  property  found,"  on 
either  of  the  judgments.     This  defect  of  proof  is  deemed  de- 
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NASHviLLE»cisive.     A  court  of  equity  will  not  lend  its  aid  until  legal  pro- 

1 cess  is  exhausted  by  a  return  of  ^^nuUa   Jona."     The  court 

V    "^     will  receive  no  other  evidence  that  the  defendant  has  no  legal 
Eastland     estate,  or  has  exhausted  his  remedies  at  law.     Beck  vs.  Bur- 
det,  1  Paiges  Ch.  Rep.  305,  SOU:   Edmondson  vs.  Lyde  and 
Walton,  1  Paige's  Rep.  637. 

The  next  objection  is,  that  this  judgment  by  motion  is 
void  on  its  face. 

It  does  not  appear  on  the  face  of  the  judgment  that  M'Nai- 
ry  had  paid  the  amount  of  Oxiey's  judgment,  therefore  this 
judgment  cannot  be  supported  by  the  act  of  1801,  c  15,  §  6. 

It  cannot  be  supported  by  the  act  of  1809,  c  69,  §  1,  for 
that  act  gives  a  joint  judgment  in  favor  of  all  the  securities 
where  there  is  more  than  one,  for  the  whole  amount  of  the 
judgment,  and  not  separate  judgments  in  the  name  of  each  se- 
curity. 

This  exparte  judgment  then  being  not  authorised  by  law, 
is  irregular  and  void,  and  cannot  be  enforced  in  equity. 

The  claim  of  substitution  cannot  be  sustained,  because 
there  is  no  allegation  in  the  bill  that  an  execution  has  been  re- 
turned ^^nulla  bona^^  On  it;  and  because  Oxley  is  not  a  party. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  is  filed  to  have  a  discovery  of  certain  equitable 
real  estate  of  Thomas  Easlland,  and  satisfaction  out  of  the 
same,  of  a  judgment  obtained  by  the  complainant,  against  East- 
land, as  ihe  bill  alleges,  in  the  county  court  of  Davidson,  in 
the  year  1832,  for  ^3433  26,  "it  being  for  money  recovered 
by  Joel  Oxley  against  said  Eastland,  and  a  certain  William 
M'Launn  and  the  complainant,  as  his  securities,  in  the  year 
1824."  The  bill  charges  that  complainant  caused  an  execu- 
tion to  issue  upon  this  judgment,  that  certain  chattels  of  de- 
fendant Eastland  were  levied  on  and  sold,  and  the  sheriff  re- 
turned "ntt/Za^ona  ullra,'^^  The  bill  then  describes  certain 
real  estate,  of  which  the  legal  title  is  alleged  to  be  in  defend- 
ant John  W.  Simpson,  but  the  equitable  title  in  defendant 
Eastland,  and  a  sale  of  the  equitable  property  is  prayed  for. 

The  defendant  Eastland  answers,  that  in  1S18,  he  became 
together  with  one  Stump,  appearance  bail  for  one  Bakewell, 
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in  aD  action  brought  against  the  latter  by  Joel  Oxley,  that  sub- Nashville, 

sequent!/,  for  the* non-appearance  of  their  principal,  a  scire  fa ^^^, * 

cioi  was  sued  out  against  the  bail.     Defendant  supposed  tliat         v*"^ 
he  had  discharged  himself  by  the  surrender  of  Bakevvell,  but     *^*^*"<* 
judgment  having  been  rendered  against  him,  he   without  said 
Stump  joining  therein,  prayed    an   appeal,   and   gave   as  his 
sureties  therefor,  the  complainant  and  the  said  M'Laurin,  and 
that  Oxley  in  the  supreme  court   obtained  judgment  agaiost 
the  defendant  and  his  sureties,   complainant   and    M'Laurin. 
That  afterwards  the  complainant  filed  a  bill  and  obtained  an  in- 
junction, which  upon  a  compromise  beiween  Oxley  and  com- 
plainant  was  made  perpetual,  except  as  to   the  sum   of  one 
thousand  dollars   and  costs,   amounting  to  $250,   and  these 
amounts  constitute  all  which  the  complainant  has   been  com- 
pelled to  pay  as  his  surety.  That  defendant  is  not  liable  to  re- 
fund to  him  that  amount,  because  when  he  became  surety  for 
defendant,  there  were  balances  due  from  him  to  defendant,  on 
the  ground  of  a  pre-existiting  mercantile  copartnership,  which 
by  agreement  at  the  time  of  bis  becoming  surely,  were  to  re- 
main in  his  hands  as  an  indemnity  against  said  suretyship.  The 
answer  also  insists  that  the  judgment  set  out  in  the  bill,  and  up- 
on which  the  execution  had  been  issued  was  void,  because  ta- 
ken without  process  or  notice,  and  without   the   payment  by 
complainant,  of  the  money  recovered  in  said  judgment. 

All  the  statements  and  allegations  in  this  answer  contained, 
were  subsequently  set  forth  in  a  cross  bill  filed  by  defendant, 
Eastland,  against  complainant,  M'Nairy.  To  this  cross  bill, 
M'Nairy  answered  that  the  sum  of  $1000  for  debt,  and  $350 
for  costs,  in  the  case  of  Oxley  vs. '  Eastland^  JH^Laurin  and 
himielfj  and  in  his  case  vs.  Oxky  in  chancery,  was  the  whole 
amount  which  as  Eastland's  surety  be  bad  been  compelled  to 
pay — that  it  is  all  which  be  claims  from  Eastland,  withiaterest 
upon  it,  and  that  the  judgment  for  more  was  taken  by  bis  coun- 
sel, he  supposes  by  mistake.  He  denies  the  allegation  (hat 
he  was  indebted  to  Eastknd  for  balance^  due  on  the  ground  of 
their  mercantile  co-partnersbip,  and  he  denies  the  alleged 
i^reement  that  such  indebtedness  on  bis  part  was  to  continue 
with  a  view  to  his  indemnity;  and  he  denies  that  he  has  been 

in  any  way  indemnified,  and  pleads  the  statute  of  limitations 
roL.  10.  40 
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NASHVILLE,  as  to  the  account  souehi  to  be  had  in  reeard  to  said  mercan- 

-tile  transactions)  which  had  been  closed  by  settlement. 

V  The  first  question  which  claims  our  consideration  is,  wheth- 

er  the  judgment  of  the  county  court  of  Davidson  for  the  sum 
of  $3438  25,  mentioned  in  the  bill  and  set  out  in  the  proofs, 
be  void  or  only  voidable;  and  we  think  the  judgment  void.  It 
is  not  authorised  by  the  act  of  1801,  because  it  does  not  pur-, 
port  to  have  been  rendered  on  the  ground  that  the  surety  had 
paid  the  money,  upon  which  ground  alone  that  act  gives  the 
motion  to  the  surety.  It  cannot  be  maintained  by  the  provisr 
ions  of  the  act  of  1 809.  That  act  indeed  gives  to  a  surety  against 
whom  a  judgment  may  have  been  maintained,  the  summary 
remedy  of  a  motion  over  against  his  principal  without  a  pre- 
vious payment  of  the  money,  and  upon  the  mere  ground  of  the 
rendition  of  the  judgment  against  him.  The  remedy  furnished 
by  this  statute  is,  perhaps,  peculiar  to  Tennessee;  it  is  with- 
out notice,' summary  and  contrary  to  the  course  of  the  common 
law,  and  of  that  character  therefore,  with  reference  to  which 
this  court  has  so  often  declared  that  it  must  pursue  the  pro- 
visions of  the  statute;  that  the  proceeding  upon  itsTace  must 
show  that  the  case  comes  within  the  statutory  requirement,  or- 
that  the  court  will  be  without  jurisdiction.  This  judgment  was 
rendered  in  favor  of  one  surety,  when  it  is  shown  upon  the  face 
of  the  proceeding  that  there  was  another,  namely,  M'Laurin, 
who  was  surety  also^  and  against  whom  likewise  the  original 
judgment  had  been  rendered.  To  permit  the  creditor  to  ob- 
tain his  judgment  against  the  principal  debtor,  and  against  a 
numerous  train  of  sureties,  and  then  to  suffer  this  numerous, 
train  of  sureties,  without  any  payment  of  the  money,^  to  re-:, 
cover  over  against  the  principal  debtor,  each  one  for  himself  a 
separate  judgment  for  the  whole  amount  of  the  judgment  so- 
rendered,  would  produce  an  oppression  and  harrassment  o( 
the  principal  debtor,  the  most  startling  and  monstrous.  Such, 
however,  is  the  principle  of  the  course  attempted  in  this  case, 
under  the  act  of  1809,  a  principle  which*cannot  receive  our 
sanction.  This  being  our  opinion,  and- this  court  having  here- 
tofore determined  that  a  court  of  chancery  has  jurisdiction  to 
vacate  and  enjoin  a  void  judgment,  it  would  be  our  duty,  if 
this  wore  all  that  belonged  to  the  case,  not  only  to  dismiss  tb^ 
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bill  of  the  complainant,  but  to   give  the  relief  by  Eastland  N ask yxi-le, 

.       *.  .  .  .  J  December,  18S7. 

prayed  for  m  his  cross  bill,  and  to  set   aside,  vacate  and  en-  — J^Ij^J^Z — 
join  all  proceedings  upon  the  judgment  of  the  Davidson  coui;i-  v 

ty  court  m  the  pleadings  mentioned. 

But  we  are  of  opinion  that  in  giving  to  Eastland,  upon  his 
cross  bill,  the  relief  by  him  prayed  for,  as  against  said  judg- 
ment, we  cannot  ovdook  the  fact  that  the  pleadings  upon  the 
cross  bill  and  the  proof  applicable  to  itj  establish  that  M'Nai- 
ry  as  the  security  of  Eastland,  has  been  compelled  to  pay 
$1250,  and  that  he  has  received  no  indemnity  as  was  insidted. 
And  is  he  not  intitled  therefore,  here  to  a  decree  for  that 
amount?  Why  should  he  Dot  receive  at  our  hands  such  a  de- 
Tiree?  Cati  there  be  any  doubt  of  the  jurisdiction  of  the  court 
as  to  the  case  made  in  the  cross  bill?  and  will  the  fact  of  its 
being  across  bill  make  any  difference?  Will  not  the  same 
consequences  follow  as  regards  the  question  of  jurisdiction,  as 
if  an  injunction  bill  on  the  part  of  Eastland  without  any  origi- 
nal bill  on  the  partof  M'Nairy  had  been  filed,  and  the  same 
pleadings  and  proof  as  in  this  case  h^d  followed  thereon? 
Would  this  cotlrt  in  such  case,  vacate  as  bdng  Void,  the  judg- 
ment in  behalf  of  M'Nairy,  and  yet  refuse  to  diecree  to  hith 
as  surety  against  his  principal,  the  $1250,  to  which  the  ad* 
missions  of  the  bill,  the  allegations  in  the  answer,  and  the  tes- 
timony of  witnesses  so  fully  entitle  him  ?  We  think  it  very 
clear  that  to  such  a  decree  at  all  events,  M'Nairy  has  a  right. 

But  it  is  urged  by  his  counsel,  that  he  is  entitled  to  a  sale  of  the 
equitable  real  estate  as  prayed  for,  because  conceding  that  this 
judgment  on  motion  is  void,  still,  as  M'Nairy,  in  the  charac- 
ter of  surety,  was  compelled  to  pay  to  the  creditor,  Oxley, 
tipon  his  judgment  against  Eastland  and  his  sureties,  the  sum 
of  $1230,  he  has  a  right  in  equity  to  be  substituted  for  Oxley, 
tod  to  have  the  use  and  benefit  of  his  judgment  against  East- 
land, and  all  the  means  of  satisfaction  depending  upon  said 
judgment  and  consequent  upon  such  substitution.  The  counsel 
of  Eastland  not  calling  in  question  the  general  j  ight  which  k 
surety  has,  upon  payment  of  the  debt,  to  be  substituted  to  the 
creditor's  rights,  and  to  have  the  benefit  of  his  judgment,  as 
against  his  principal,  yet  deny  that  in  this  case  upon  such 
ground  the  complainant  can  entitle  himself  to  the  relief  prayed 
for   in  the  bill. 
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NA8HVII.I.S,      ist.  Because  it  is  said  that  the   bill  is   not  framed  with  a 

View  to  such  a  substitulion,  and  no  such  purpose  was  in  the 

V  mind  of  the  draftsman.     This  is  obviously  so.     But  still,  all 

Eaatland     ^jj^  j-g^^g  ^p^j^  ^hich  such  right  of  substitution  would  arise  are 

distinctly  stated  in  the  pleadings,  and  when  that  is  done,  it 
matters  not,  in  the  view  of  a  court  of  chancery,  that  such 
statement  of  facts  may  have  been  made  with  the  purpose  and 
belief,  that  the  wished  for  relief  might  flo\t  from  a  totally  dif- 
ferent source  of  equitable  jurisdiction. 

2d.  It  is  said  that  in  order  to  give  M'Nairy  the  benefit  of 
such  substitution,  it  is  necessary  that  Oxley,  the  judgment 
creditor,  should  have  been  made  a  party.  Situated  as  is  the 
present  case,  Oxley  is  not  a  necessary  party.  M'Nairy,  the 
surety,  filed  his  bill  and  obtained  an  injunction  against  the 
original  judgment,  and  that  judgment,  except  the  sum  of 
$1000,  was  perpetually  enjoined,  and  the  proof  from  the  sher- 
iff and  the  record  are  very  satisfactory  that  Oxley  has  beenr 
paid.  Why  make  him  a  party?  To  contest  the  mere  ques- 
tion of  payment  so  satisfactorily  proved,  and  not  contested, 
even  by  Eastland  himself?  He  has  received  his  money; 
the  decree  can  in  no  way  affect  him — as  to  him  the  whole  mat- 
ter is  res  inter  alios. 

3d.  But  it  is  said,  that  if  the  frame  of  the  bill  and  the  state- 
ment of  facts  be  such  as  to  allow  of  this  substitution,  and  the 
creditor  Oxley  be  not  a  necessary  party,  still  the  substitution 
will  avail  nothing  in  giving  the  relief  in  the  bill  prayed,  be- 
cause Oxley  himself  having  been  only  a  judgment  creditor  of 
Eastland,  and  having  never  issued  an  execution  or  procured  a 
return  of  nulla  bona^  would  not  himself  have  been  entitled  to 
the  relief  sought,  and  of  course  M'Nairy  will  be  entitled  to 
nothing  more.  This  raises  the  Important  question,  whether  a 
judgment  creditor  can,  on  the  ground  of  the  lien  of  his  judg- 
ment upon  the  lands  of  his  debtor,  go  into  a  court  of  chancery 
to  seek  satisfaction  out  of  the  equitable  real  estate,  without 
having  issued  his  execution  or  procured  a  return  thereon  of 
nulla  bona?  It  is  frequently  said,  that  in  these  cases,  a  court 
of  chancery  lends  its  aid  to  a  court  of  law,  exerts  a  jurisdic- 
tion which  is  merely  of  an  ancillary  character,  and  that  there- 
fore the  party  plaintiff  who  invokes  this  aid,  must  show  to  the 
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court  with  a  view  to  its  jurisdiction,  that  he  has  exhausted  his  N-^^hvillb, 
lecal  remedies.     Generalities  of  this  sort,  which   with  refer- -. — '- 

flfl'N&irv 

eDce  to  so  many  cases,  are  founded  in  truth,  sometimes  come  v 

to  be  taken  by  frequent  repetition  as  axioms,  behind  which,  as  E*^*"^ 
a  bulwark,  we  seldom  in  any  case  look.  As  a  question  af- 
fecting merely  the  jurisdiction  of  a  court  of  chancery,  it  is 
believed  that  the  principle  traced  to  its  origin  will  be  found  to 
be  this,  that  a  creditor  who  goes  into  a  court  of  chancery  to 
obtain  satisfaction  of  a  merely  legal  demand,  must  show  that 
be  has  proceeded  to  such  extent  at  law  as  to  give  him  title  to 
proceed  in  equity;  that,  in  the  earlier  cases  seems  to  have  beeb| 
that  if  satisfaction  was  sought  to  be  obtained  out  of  equitable 
title  in  personal  assets,  not  only  a  judgment  but  an  execution 
issued,  and  put  in  the  hands  of  the  sheriff  in  the  county  where 
the  equitable  assets  were  situated,  were  held  to  be  necessary. 
The  actual  issuance  of  the  execution  and  its  reception  by  the 
sheriff  in  the  proper  county,  were  necessary  to  give  alien, 
and  the  lien  authorised  the  party  having  it  to  go  into  chancery. 
So  if  the  creditor  sought  to  obtain  satisfaction  of  his  legal  de- 
mand out  of  equitable  real  estate,  he  must  obtain  a  judgment 
at  law,  for  in  such  case  it  is  the  judgment,  and  not  the  issuance 
of  an  execution  which  confers  a  hen  on  real  estate,  and  hav- 
ing such  judgment  and  lien,  the  creditor  might  pursue  the 
equitable  real  estate  in  chancery. 

In  the  first  case  on  this  subject,  1686,  Angel  vs.  Draper^ 
personal  property  was  sought  by  the  judgment  creditor*  A 
demurrer  to  the  bill  was  sustained,  ^'because  the  plaintiff  had 
not  alleged  that  he  had  taken  out  execution,  for  until  he  had 
done  so,  the  goods  were  not  bound  by  the  judgment,  nor  the 
plaintiff  entitled  to  a  discovery  on  account  thereof."  1  Vern. 
206.  So  also  in  the  case  of  Shirley  vs.  fVatts^  3  Atk.  200.  A 
judgment  creditor  who  had  not  token  out  execution,  brought 
a  bill  against  the  defendant  to  redeem  him  who  was  a  mortga- 
gee of  the  leasehold  estate,  and  likewise  a  bond  creditor,  and 
the  Master  of  the  Rolls  decreed  that  the  bill  must  be  dismis- 
sed, ^^because  till  execution,  the  plaintiff  has  no  lien  on  the 
leasehold  estate. 

It  is  obvious  that  both  these  cases  show  that  a  lien  on  the 
equitable  property  sought  in  satisfaction,  is  trec^ssary  to  enable 
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Nashvills,  aplainiifF  to  pursue  it  in  a  court  of  chancery,  and  that  a  judc- 

Dec^mber,  1837.     ^  .       .  J      o 

— -inent  does  not  create  this  lien  upon  personal  chattels  or  lease- 

M'Nairy  .  .        . 

V  bold  interest  in  land,  which  is  personal  estate;  but  if  it  bad 

EoBtland  \^QQn  a  freehold  interest,  the  lien  of  the  judgment  would  have 
been  sufficient.  Thi^  is  asserted  by  Mr.  Coventry,  the  learn- 
ed^ annotater  of  the  Treatise  of  Powell  on  Mortgages,  who 
in  a  note  282,  remarks  that  thei-e  ^^are  some  few  passages  in 
the  works  of  learned  writers,  which  have  a  tendancy  to  con- 
fuse the  student. "  Among  these  he.  enumerates  the  following: 
*'Many  books  use  this  language,  a  judgment  creditor  may  re- 
deem, having  previously  sued  out  a  writ  of  execution.  See 
Fon.  Tr.  on  Eq.  269,  and  1  Mad.  Ch.  522,  (2d  Ed.)  Now, 
with  respect  to  a  mortgage  in  fee  and  a  mortgage  for  years  of 
freehold  property,  no  writ  of  execution  is  necessary  to  entitle 
the  creditor  to  redeem;  it  is  to  the  redemption  of  a  leashold 
estate  only,  that  a  writ  o(  fieri  facias  is  essential.  In[the  case 
of  Brinkerhoff  vs.  Brown^  4  John.  Ch.  Rep.  677,  which 
was  a  case  with  regard  to  persoal  property  chiefly,  Chancellor 
Kent  says,  '^I  find  the  rule  to  have  been  long  and  uniformly 
established,  that  to  procure  relief  in  equity  by  a  bill  brought 
to  assist  the  execution  of  a  judgment  at  law,  the  creditor  must 
show  that  he  has  proceeded  at  law  to  the  extent  necessary  to 
give  him  a  complete  title."  "If  he  seeks  aid,  adds  Chancellor 
Kent,  as  to  real  estate,  he  must  show  a  judgment  creating  a 
lien  upon  such  estate  J  if  he  seeks  aid  in  respect  to  personal 
estate,  he  must  show  an  execution  giving  him  a  legal  prefer- 
ence or  lien  upon  the  chattels."  He  then  refers  to  the  cases 
of  Jlngel  vs.  Draper^  and  Shirley  Vs.  Watts'!  before  remarked 
on,  and  seems  to  think  although  the  issuance  of  an  execution 
with  regard  to  personalty,  constitutes  in  the  opinion  of  some 
judges,  without  more,  the  requisite  lien,  yet  the  good  sense  of 
the  thing  would  be,  to  require  a  return  of  the  execution^ 
showing  what  had  been  done  under  it."  In  the  case  before 
/  him,  no  execution  having  been  issued  and  returned,  the  bill 
was  dismissed.  In  that  case,  land  was  mentioned  in  the  plead- 
ings, but  the  chancellor  with  regard  to  that  said:  "It  lies  open 
for  sale,  according  to  the  course  of  the  courts  of  law."  It  is 
very  clear  that  if  the  land  in  question  had  been  held  by  equita- 
ble title  only,  it  would  have  been  determined  by  the  chancel- 
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lor  so  far  as  related  to  that,   that  a  iudciment  odIv  and  not   an  Na8aviz.z.Sa 

•^      *^  December,  1837. 

execution  was  necessary.  

Again,  in  the  case  of  M^Dermoit  vs.  Strongs  4  John.  Ch.  y**^ 

Rep.  692,  the  same  able  and  learned  judge  lays  down  the  rule  Eastland 
on  the  same  subject  to  be,  '^that  an  execution  creditor  at  law, 
has  a  right  to  come  here  and  redeem  nn  incumbrance  upon  a 
chattel  interest,  in  like  manner  as  a  judgment  creditor  at  law  is 
entitled  to  redeem  an  incumbrance  upon  the  real  estate,  and 
that  the  party  so  redeeming  will  be  entitled  in  either  case  to  a 
preference  according  to  bis  legal  priority."  The  supreme 
court  of  South  Carolina,  in  the  case  of  Perry  vs.  JViaron,  1 
Hill's  S.  C.  Rep.  335,  says,  "that  before  a  creditor  seeking 
relief  touching  the  personal  assets  of  his  debtor,  can  come 
into  this  court,  he  must  show  not  only  a  judgment  and  execu- 
tion, but  that  he  has  pursued  his  execution  at  law  to  every 
available  extent,",  and  then  tlie  court  quote  and  approve  the 
rule  laid  down  by  chaacellor  Kent  in  the  case  o(  Brinkerhoff 
vs.  JSroipn,  4  John.  Ch.  Rep.  677,  already  quoted  by  us. 

We  take  the  law  to  be,  therefore-,  'that  a  judgment  creditor, 
when  seeking  satisfaction  upon  the  ground  of  his  lien,  out  of 
equitable  real  estate,  need  not  in  order  to  confer  upon  the  court 
of  chancery  jurisdiction,  issue  an  execution  at  law  or  pro- 
cure a  return  of  nulla  bona;  and  indeed,  upon  principle  we 
would  ask,  why  issue  and  return  an  execution.^  It  is  not  ne- 
cessary, as  we  have  seen,  in  order  to  create  the  lien — that  is 
done,  not  by  the  execution  but  by  the  judgment.  Is  it  to 
show  that  the  legal  remedy  has  been  exhausted.'^  The  return 
^  nuUa  bona  or  "no  goods,"  would  not  have  that  effect,  for' 
there  may  have  been  legal  estate  in  lands — and  however  fre- 
quently in  bills  of  this  description,  it  may  have  been  avered, 
that  there  was  no  land  remaining  subject  to  execution  at  law, 
y^e  apprehend  that  no  one  has  decided  or  perhaps  contended 
ihat  the  return  of  such  fact  upon  an  execution,  or  the  aver-, 
roent  of  it  in  a  bill,  is  necessary  to  the  maintenance  of  the  ju- 
risdiction of  the  court.  It  can  hardly  be  supposed,  indeed, 
that  in  any  case  a  plaintiff  who  could  at  law  by  the  mere 
force  of  an  execution,  obtain  a  satisfaction  of  his  judgment 
out  of  personal  assets  or  legal  estate  in  lands,  would  choose  ta 
incur  the  certain  expense,   trouble  and  delay  of  seeking  in  a^ 
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NABHyii.LE,  court  of  chancery  after  equitable  assets  or  real  estate.     If  it 

December,  1837.  ...  ^  v 

.-_ appeared  in  any  case  that  the  jurisdiction  of  the  court  was  thus 

vi.  ^^     capriciously   resorted  to,   we  would  not   say,   that  chancery 
Eastl^d     would  not  stay  its  hand  and  direct  the  plaintiff  toseekbis  sat- 
isfaction by  execution  at  law.     In  the  case  before  us,  it  is  ad- 
niitted  by  the  answers  both  of  Simpson  and  Eastland,  that  the 
/  latter  defendant  has  no  other  property  than  the  equitable  real 
•  ■')      estate  in  the  pleadings  mentioned. 

The  result  of  our  opinion  therefore  is,  that  the  judgment  of 
the  county  court  of  Davidson,  of  1839,  in  favor  of  complain-  ] 

ant  against  defendant  Eastland,  in  the  pleadings  mentioned,  is 
void,  and  that  the  same  be  vacated;  that,  however,  the  court 
has  jurisdiction  upon  the  issue  and  proof  in  the  cross  bill  to 
decree  the  $1250,  in  the  pleadings  mentioned  to  be  paid  by 
Eastland  to  M'Nairy,  and  lastly,  notwithstanding  the  frame  of 
the  bill  and  the  omission  to  make  Oxley  a  party,  that  complain- 
3  plainant  is  entitled  to  be  substituted  to  the  right  of  the  judg- 

ment creditor,  Oxley,  to  the  extent  of  the  amount  of  said 
judgment  paid  to  Oxley  by  M'Nairy,  and  that  the  effect  of  such 
substitution  is,  upon  the  lien  of  said  judgment,  to  enable  the 
complainant  to  maintain  this  bill  to  subjeet  the  equitable  real 
estate  mentioned,  to  the  satisfaction  of  Oxley 's  judgment. 

Decree  reversed. 


Ot    THE    STATE    OF   TENNESSEE.  321 

Nabbvijllb, 
WaTKINS,    et.  al.    vs.    Dean,  (t.  al  December,  (887. 

Watkinfl 
Aa  matrument,  which  does  not  purport  to  convey  any  property  of  which         -.  ^ 
the  maker  was  owner,  at  its  date,  bnt  gives  "the  one  half  of  all  the  pro-  " 

porty  of  which  he  may  die  seized  and  possessed,  is,  although  in  the  form        * 
of  a  deed,  testamentary  in  its  character,  and  only  operates  and  takes  effect 
as  a  will. 

The  act  of  1827,  c  14,  which  gives  to  widows  the  one  half  of  the  per- 
sonal estate  of  their  husbands,  where  the  husband  dies  without  child  or 
children,  only  applies  to  cases  of  actual  intestacy.  If  he  dies  and  leaves 
a  will,  she  cannot,  by  dissenting,  become  entitled  to  one  half,  but  only  to 
one  third,  as  provided  by  the  act  of  1784,  c  22. 

Michael  Dean,  of  Warren  county,  having   no  legitimate 
children,  but  having  a  natural  daughter,  the  complainant  Han- 
nah, for  the  purpose  of  making  a  provision  for  her  during  her 
life,  and  her  children  after  her  death,  on  the  6th  day  of  No- 
vember, 1833,  executed  and  duly  acknowledged   before  the 
clerk  of  the  county  court  of  Warren,  an  instrument,  whereLy 
in  consideration  of  natural  love  and  affection  for  his  said  daugh- 
ter, and  for  the  purpose  of  making  the  provision  before  men- 
tioned, he  "gave,  granted,  conveyed,  enfeoffed,  set  over  and 
confirmed  to  Eleanor  and  Mary  Jane  Watkins,  two  of  the 
children  of  the  said  Hannah,  one  half  of  all  the  property,  real 
and  personal,  and  moneys,  of  which  he  might  die  siezed  or 
possessed,  to  have  and  to  hold  to  the  said  parties,  Eleanor 
and  Mary  Jane  and  their  heirs  and  assigns  for  ever.    In  trust 
nevertheless,  for  the  exclusive  support  and  maintenance   of 
said  Hannah,  during  her  natural  life,  and  also  upon  the  fur- 
ther trust,  that  all  and  every  other  child  born  of  the  body  of 
said  Hannah,  between  the  date  of  said   indenture  and  her 
death,  should  have  an  equal  portion  of  said  property  with  said 
Eleanor  and  Mary  Jane;  and  also  upon  this  further  trust,  that 
at  the  death  of  said  Hannah,  all  the  property  should  be  equal- 
ly divided  between  said  Eleanor  snd  Mary  Jane,  and  all  other 
children  of  said  Hannah,  born  or  to  be  born.     And  then  the 
instrument  concludes  with  a  covenant,  that  the  donees    shall 
take  the  property  free  from  all  and  every  gift,  &c.  made  or  to 
be  made,  &c.,  and  that  they,  their   heirs  and  assigns,  shall 

have,  hold  and  enjoy  the  same,  in  the  manner  above  stated, 
VOL.    10.  41 
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NABHVII.I.S,  free  from  the  claims  of  him,  the  said  Michael,  &nd  his  heirs,^' 

Decern  :ier,  18S7. 

: &c. 

Watkina         ^^^.^  jnstraraent  was  duly  registered  on  the  20ih  of  July, 

^^^^^  1834.  In  1835,  said  Michael  Dean  died  intestate,  and  at 
the  January  sessions  of  the  county  court  of  Warren,  in  the 
same  year,  administration  of  his  estaie  was  granted  to  his 
widow,  the  defendant,  Lucy. 

On  the  1st  of  May,  1836,  said  Hannah  and  her  two 
daughters,  Eleanor  and  Mary  Jane,  and  two  other  children 
born  after  the  date  of  the  instrument,  by  their  next  friend, 
Henry  Waikins,  husband  of  said  Hannah,  and  father  of  the 
other  complainants,  filed  this  bill,  setting  forth  the  said  in- 
strument, and  praying  for  partition  of  the  real  and  personal 
estate  between  them  and  the  widow  and  heirs  of  said  Michael 
Dean,  all  of  whom  were  made  parties. 

Li  cy  Dean,  the  widow,  treating  the  instrument  as  a  testa- 
mentary paper,  prays  leave  to  dissent  from  it,  and  claims  one 
half  of  the  estate,  under  the  act  of  1827,  c  14.  The  bill 
was  ta'cen  for  confessed,  against  some  of  the  heirs.  Those 
who  answer  insist,  that  the  said  instrument  is  void;  that  the 
widow  must  take  under  the  act  of  1784,  c  22;  and  that  they 
are  entitled  to  all  the  residue  of  the  property. 

The  chancellor,  believing  the  instrument  ought  to  be  re- 
garded as  a  testamentary  paper,  and  if  so,  that  it  had  not 
been  executed  so  as  to  pass  land,  decreed  that  the  widow 
might  dissent;  that  she  was  entitled,  under  the  act  of  1784, 
to  dower,  and  one  third  of  the  personalty,  and  that  the  com- 
plainants were  entitled  to  one  half  of  the  personalty;  but  that 
the  other  defendants,  the  heirs  at  law,  were  entitled  to  the 
other  two  thirds  of  the  real  estate. 

The  widow  appealed,  because  she  thought  she  ought  to 
have  been  allowed  to  take  one  half  under  the  act  of  1827,  e 
14. 

R.  J.  Meigs^  for  complainants.  Mrs.  Watkins  and  her 
children  insist,  that  the  instrument  is  sufficient  to  pass  the  in- 
terest intended  by  Michael  Dean;  and  that  the  chancellor 
ought  to  have  decreed  them  one  half  of  all  bis  estate,  real 
am.  personal.    The  instrument  is  not  testcmen'ary — although 
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the  court  would  so  consider  it,  ut  res  magU  valtat  quam  pe-  NAiHvtx.i.s» 

#        15   .    I  •  •       r  •  J     •        •.  December,  1837. 

real.     But  there  is  no  necessity  for  so  considering  it.  7— - 

Here  are  sufficient  words  to  raise  a  trust,  a  deCnite  sub-  y 

ject,  ;ind  a  ceriaia  and  ascerlaiued  object,   the  tliree  things        ^^"^ 
said  to  be  indispensable  to  constitute  a  valid  trust.    2  Story's 
Equity,  §  964. 

The  language  neel  not  point  out  the  very  nature,  charac- 
ter, and  limitations  of  the  trust  in  direct  terms.  It  is  suffi- 
cient if  the  intention  to  create  it  can  be  fairly  collected  upon 
the  face  of  the  instrument  from  the  terms  used.  2  Stoiy^s 
Eq.  §  980. 

The  want  of  a  trustee  will  not  cause  (he  trust  to  fail;  equi- 
ty will  follow  the  legal  estate  in  the  hands  of  the  heir  and 
make  him  execute  it.     2  Story's  Eq.  976. 

This  instrument  may  be  regarded  as  equivalent  to  a  con* 
veyance  to  trustees  to  the  use  of  Michael  Dean  for  life,  re- 
mainder to  Hannah  Watkins  for  life,  remainder  to  her  chil** 
dren  in  fee.  It  creates  an  express  trust,  after  his  death,  for 
Hannah  Watkins  and  her  children,  and  a  resulting  trust  to 
himself  for  life. 

<S.  Laughlin^  for  the  heirs  at  law  of  Michael  Dean.  In 
this  case  it  is  respectfully  insisted  for  the  heirs  at  law  of  Mi- 
chael Dean,  that  to  make  the  paper  writing  of  the  6th  of 
of  November,  1833,  operate  as  a  gift,  the  court  will,  as  in 
the  case  of  Caines  vs.  JoneSy  5  Yer.  252,  and  Caines  and 
Wife  vs.  Marly^  2  Yer.  582,  have  to  reject  the  proviso, 
that  the  gift  shou!d  not  take  effect  until  aft^r  the  death  of  Mi- 
chael Dean,  the  donor.  To  constitute  a  gift,  the  title  must 
pass  in  presenti;  and  nothing  is  a  gift  that  does  not.  2  Kent, 
433.  If  this  instrument  operates  as  a  gift,  it  passed  the 
title  to  one  moiety  of  the  donor's  estate  to  the  trustees  mamed 
immediately  upon  its  execution  on  the  day  of  its  date.  Mi- 
chael Dean  died  in  1835,  and  consequently  was  not  possess- 
ed of  the  property  mentioned  in  the  deed  as  of  his  own  right 
at  the  time  of  his  death,  and  consequently,  as  to  that  pro- 
perty, the  widow  is  not  entitled  to  dower  or  portion;  and 
then  the  division  of  the  property,  under  the  act  of  1827, 
Stat.  Laws  of  Teno.  253,  must  be  ma8e  thus:  the  half  of 
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NAiHviLLB.  the  personal  property  given  to  the  complainant  will  be  taken 

December,  1837.  ,       *^  ,  ,     ,  ,  ,    li-     /.    , 

: from  the  whole  amount,  and  one  half  of  the  remaimng  moiety 

y         be  given  to  the  widow,  and  the  remainder  to  the  heirs  at 

Dean         l^w. 

It  IS  secondly  insisted,  that  the  writing  of  the  6th  of  Nov- 
ember, 1833,  does  not  constitute  a  gift;  that  it  is  merely  a 
testamentary  paper.  A  will  is  "a  disposition  of  property  to 
take  effect  after  the  death  of  the  testator.^'  4  Kent,  501. 
The  deed  here  was  not  to  iske  effect  until  after  the  death  of 
Michael  Dean.  In  this  respect  it  is  a  will  and  not  a  gift. 
The  calling  it  an  indenture,  a  deed,  &c.  does  not  change  its 
effect  and  constitute  it  a  gift;  for  a  will  is  as  good  by  those 
names  as  by  any  other.  Swinb.  522.  It  is  a  universally  ad^ 
mitted  principle,  that  an  instrument,  whatever  its  form  may 
be,  whether  that  of  an  indenture,  or  of  a  bargain  and  sale,- 
or  release,  is  testamentary  if  it  is  not  to  operate  mitil  after 
the  death  of  the  party  who  makes  it.  1  Roberts  on  WiUs^ 
145:  Rigden  vs.  Vallier^  2  Ves.  Sen.  258:  2  Ves.  Sen.  21 6v 

In  making  wills,  the  testator  has  the  right  of  disposing  of  the 
property  or  revoking  at  pleasure  till  his  death;  so  in  the  pre- 
sent case,  no  definite  property,  or  certain  quantity  of  pro- 
perty being  given,  but  indefinitely,  "one  half  of  what  the 
party  might  have  at  the  time  of  his  death,"  clearly  leaves  it 
in  the  power  of  Michael  Dean  to  use,  spend,  wear  out  and 
exhaust  the  whole  of  it  during  his  life.  He  gave  nothing  pre- 
sent, but  only  "a  half  of  what  he  might  have  at  the  time  of 
bis  death;"  not  giving  any  part  of  what  he  then  bad,  or  any 
control  over  any  property  he  then  had,  or  any  present  inter- 
est in  the  same,  or  any  immediate  right  to  it.  This  is  tlie 
true  ground  of  the  difference  between  a  will  and  a  gift  as  set- 
tled by  the  cases  above  cited  in  4  Kent,  438,  and  2  Ves. 
Sen.  In  these  important  and  essential  respects  this  case  dif- 
fers  materially  from  that  of  Caines  vs.  Jones^  in  5  Yerger, 
252:  and  Caines  and  Wife  vs.  Marley^  2  Yerger  Rep.  582. 
In  the  former  case,  Wright,  the  donor,  gave  an  immediate  in- 
terest in  a  particular  tract  of  land,  leaving  nothing  uncertain 
and  contingent,  reserving  to  himself  a  life  estate,  but  con- 
veying a  tangible  present  interest.  In  the  latter  case  specific 
negroes  were  given.     If  these  positions  are  correct,  the  pre- 
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sent  instrument  is  either  a  will,  or  it  is  of  no  iralidity  at  all.  Na8hvii.i.e, 

^       ,     ,       llccember,  1837. 

As  a  will,  it  is  not  sufficient  to  pass  the  real  estate,  not  being  — ^-r. 

subscribed  and  attested  by  two  witnesses.     Two   witnesses  v 

are  required  to  a  will  to  pass  land.     Stat.  Laws  Tenn.  706.         ^®*" 

If  the  instrument  is  testamentary,  as  is  contended,  Michael 
Dean  did  not  die  intestate;  so  that  the  widow's  claim  does 
not  come  within  the  provisions  of  the  act  of  1827,  which 
only  applies  to  cases  of  intestacy,  where  there  are  no  legiti- 
mate children  or  heirs.  She  must  therefore  take  under  the 
act  of  1784,  c  22:  Stat.  Laws,  253,  and  is  entitled  to  one 
third  of  the  remaining  half  of  the  personalty,  and  one  third 
of  the  land,  and  the  other  two  thirds  to  the  brothers  and  sis-" 
ters  of  Michal  Dean,  .or  their  heirs.  The  instrument  being 
a  will,  is  good  to  pass  personalty,  and  consequently  passes  a 
moiety  of  the  personal  estate  to  the  complainants. 

/.  Campbellj  for  the  widow  of  Michael  Dean,  insisted^ 
the  paper  or  instrument  was  merely  testamentary,  as  the  au- 
thorities cited  by  Mr.  Laughlin  proved.  If  so,  the  widow  by 
dissenting,  as  previded  for  and  authorised  by  the  act  of  1 784, 
0  22j  will  be  entitled  to  such  share  of  the  estate  as  the  law 
would  vest  in  her,  if  her  husband  died  intestate,  which,  if  the 
husband  dies  without  leaving  legitimate  children,  is,  by  the  pro- 
visions of  the  act  of  1827,  c  14,  one  half  of  the  personalty, 
and  by  the  act  of  1784,  c  22,  one  third  of  the  realty  for 
life.  It  is  true,  the  act  of  1827  says,  she  shall  be  entitled 
to  one  half,  where  the  husband  dies  intestate,  without  chil- 
dren, &c.  But  by  the  act  of  1784,  c  22,  when  the  widow 
dissents,  the  husband  as  to  her  does  die  intestate. 

OreeNi  J.  delivered  the  opinion  of  the  court. 

On  the  6th  of  November,  1833,  Michael  Dean,  of  Warren 
county,  executed  a  paper  writing,  which  he  calls  an  indenture, 
to  Eleanor  and  Mary  Jane  Watkins,  in  which  he  recites  that 
they  are  the  children  of  Hannah  Watkins,  wife  of  Henry  Wat- 
kins,  who  is  his  natural  daughter,  that  he  is  far  advanced  in  life, 
and  has  no  legitimate  children,  and  has  considerable  property, 
real  and  personal;  and  for  the  purpose  of  making  provision  for 
his  said  daughter  during  her  life,  and  for  her  children  after  her 


"326  D£CIS10NS    Elf    THE    SUPRSMB  COURT 

Nashvilx^i:,  death,  he  "doth  give,  grant,  convey,  and  enfeoff,  set  over, 

\ alien  and  confirm,  and   by  these  presents,  he  the  said  party 

'^'"'  of  ihc  first  part,  does  for  the  purposes  and  considerations 
Dean  aforesaid,  give,  grant,  set  over,  alien,  enfeofl^,  confirm  and 
convey  to  the  said  parties  of  the  second  part,  to  have  and  to 
hold  to  them  their  heirs  and  assigns,  one  equal  moiety  or 
equal  half  of  all  the  property  that  he  the  said  party  of  the 
first  party  may  die  seized  or  possessed  of,  whether  in  law  or 
equity,  or  in  possession,  or  in  action,  including  all  lands, 
tenements  and  hereditaments  of  what  description  soever,  and 
also  all  negro  slaves  of  what  description  soever,  whether  in 
possession  or  action.  And  also  all  moneys  that  he  may  be 
possessed  of,  or  may  be  due  him  from  any  source  what^soever, 
and  also  one  equal  half  of  all  the  live  stock  of  what  descrip- 
tion soever,  that  he  may  die  seized  or  possessed  of;  and  also, 
one  half  of  every  thing  of  what  nature  soever  that  he  may 
die  possessed  of,  or  that  may  be  due  him  in  any  way  what- 
ever, at  tha  time  of  his  death,  to  have  and  to  hold  to  them, 
the  parties  of  the  second  p';rt,  their  heirs  and  assigns  for 
ever."  He  then  stipulates  that  the  property  is  to  be  held  in 
trust  for  the  exclusive  support  and  maintenance  of  the  said 
Hannah,  during  her  natural  life;  and  upon  the  further  trust, 
that  every  other  child  born  of  the  body  of  said  Hannah, 
should  have  an  equal  portion  of  said  property,  with  said 
Eleanor  and  Mary  Jane,  at  the  death  of  said  Hannah,  when 
it  was  to  be  equally  divided  among  all  her  children. 

The  instrument  was  acknowledged  before  the  clerk  of  the 
•     chancery  court  at  McMinnville,  the  same  day  it  was  execut- 
ed, and  on22d  of  July,  1834,  it  was  registered  in  Warren 
county. 

In  1835,  Michael  Dean  died,  intestate,  and  adminis- 
tration of  his  estate  was  granted  to  the  defendant,  Lucy, 
his  widow.  Mrs.  Watkins  and  her  children,  by  their  next 
friend,  Henry  Watkins,  bring  this  bill  to  have  partition  of 
the  real,  and  distribution  of  the  personal  estate. 

1.  The  first  question  arises  upon  the  construction  of  this 
paper.  Can  it  take  effect  as  a  deed,  or  must  it  be  regarded 
as  testamentary  in  its  character?  A  deed  must  take  efiect  in 
preaetUi.  S  Kent's  Com.   438.    But  this  instrumetit,  by   its 


Dean 
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terms,  wfts  to  lake  effect  at  the  death  of  Michael  Dean.     It  J^*^"*/*^,^*: 

does  DOt  purport  to  convey  any  property  of  which  he  was  —         

the  owner  at  its  dale,  but  gives  the  one  half  of  all  the  proper-  _  v 
ty  of  which  he  may  die  seized  and  possessed.  It  is  most  clear 
therefore,  that  it  could  not  pass  to  ihe  donees,  any  property 
owned  by  the  old  man  at  its  date.  As  therefore  it  was  to 
take  effect  only  at  the  death  of  Michael  Dean,  it  is  a  will, 
and  not  a  deed.  Roberts  on  Wills,  145.  Viewing  it  as  a 
wilU  4t  is  not  executed  so  as  to  pass  land,  not  being  subscrib- 
ed and  attested  by  two  witnesses.  The  complainants  are 
therefore  entitled  to  one  half  of  the  personal  property  only. 

2.  The  defendant  Lucy,  the  widow  of  Michael  Dean, 
treating  the  aforesaid  instrument  as  a  testamentary  paper, 
prays  leave  to  dissent  from  it,  and  claims  one  half  the  estate 
under  the  act  of  1827,  c  14. 

The  widow  has  a  right  to  dissent,  and  claim  the  provision 
the  law  makes  in  such  cases.  But  wc  do  not  think  she  can 
take  the  one  half  under  the  act  of  1827.  That  act  provides, 
that  where  a  man  may  die  intestate,  and  without  child  or 
children,  his  widow  shall  be  entitled  to  one  half  his  estate.  It 
means,  what  its  words  obviously  import,  not  that  the  widow 
by  dissenting  from  bis  wiU,  under  the  act  of  1784,  c  22, 
thereby  creates,  as  to  her,  an  intestacy  under  the  act  of 
1827.  The  latter  act  intended  to  give  her  the  one  half  in 
one  case  only,  where  the  husband,  having  no  child,  had  not 
made  any  disposition  by  will  of  bis  estate,  but  it  did  not  in- 
tend to  prevent  him  from  giving  it,  as  before,  to  whomsoever 
he  might  choose,  or  to  enlarge  the  rights  of  the  widow,  in 
case  be  made  a  will,  beyond  the  provisions  of  the  act  of 
1784.  If  the  construction  contended  for  were  correct,  the 
same  result  would  follow  a  dying  with,  or  without  a  will,  and 
the  use  of  the  word  intestate,  would  be  wholly  unnecessary  and 
senseless.  But  it  is  manifest  the  legislature  intended  the  word 
intestate  to  be  operative  and  to  have  effect,  which  it  would 
not  do,  if  the  construction  contended  for  were  sanctioned 
by  the  court.  The  widow  in  this  case  is  only  entitled  to 
dower  in  the  land,  and  to  one  third  part  of  the  "persona! 
estate. 

The  other  defendants,  heirs  at  law  of  Michael  Dean,  are 
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Nashville,  entitled  to  the  balance  of  the  estate,  consistine;  of  two  thirds 
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01  the  land  and  one  sixth  of  the  personal  estate.     Amrm 


^v  ^"     the  decree. 

Perkins 


Decree  affirmed. 


Overton  vs,  Perkins. 

Where  personal  property  is  levied  on  by  the  sheriff,  he  may  sell  after 
the  return  day  of  the  execution,  without  a  venditioni  exponas  or  other 
process. 

« 

But  where  an  execution  is  issued  and  loTied  on  land,  but  the  land  is 
not  sold  on  or  before  the  return  day  of  the  writ,  the  sheriff  cannot  after 
the  return  day  sell  the  land,  without  a  venditioni  exponas. 

Land  was  levied  on  but  not  sold  before  the  return  day  of  the  execu- 
tion. The  debtor  afterwards  died;  a  venditioni  exponas,  issued  after 
the  debtor's  death,  directing  the  property  to  be  sold,  but  no  scire  facias 
or  other  process  had  issued  lo  make  the  heirs  or  personal  representatives  of 
the  debtor  parties:  Held,  that  the  venditioni  exponas  was  void,  and  cem- 
munjcatedno  power  to  the  sheriff  to  sell,  and  that  equity  would  enjoin  the 
sale. 

For  the  facts  of  this  case,  see  the  opinion  of  the  court. 

F,  B.  Foggy  for  complainant. 

Geo.  S.  Yergery  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  1809,  William  Thomas  obtained  a  judgment  in  David- 
son county  court,  against  George  Walker,  for  about  $500. 
]n  1810,  an  execution  issued  and  was  levied  on  a  tract  of 
land  in  Williamson  county,  belonging  to  said  Walker,  but 
said  tract  of  land  was  not  sold.  After  the  said  levy  and  re- 
turn of  the  execution,  Walker  died.  Several  years  after  the 
death  of  Walker,  a  venditioni  exporuis  issued  to  the  sheriff, 
commandhig  him  to  seU  the  land  levied  on  as  aforesaid.  No 
process  has  issued  against  the  personal  representative,  heirs, 
or  tertenants,  since  the  death  of  Walker.     The  complainant 
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I'erkins  purchased  the  land  from  Walker,  received  a  deed  ^asrtille^ 

ana  took  possession ,   but  his  purchase  was  made  after   the — 

rendition  of  Thomas'  judgment.     Overton  is  assignee  of  the  v 

judgment  against  Walker  in  favor  of  Thomas.     This  bill  is      P®'*^*" 
brought  to  enjoin  the  vef%dition%  exponas  on  the  ground  that  it 
is  void. 

This  cause  has  been  twice  argued  before  us  with  great  zeal 
and  ability,  notwithstanding  which,  after  the  most  elaborate 
investigation  and  mature  reflection,  on  the  part  of  the  court, 
we  feel  that  it  is  far  from  being  free  from  difficulty. 

The  first  question  that  presents  itself  is,  whether  after  an 
execution  has  been  levied  on  land  and  returned,  but  the  land 
not  sold  on  or  before  the  return  day  of  the  execution^  the 
sheriff  can  proceed  to  sell  the  land  without  other  process. 
Nothing  is  better  settled^  than  that  a  sheriff  who  has  levied 
on  goods  may  sell  them  after  the  return  of  the  writ,  and  even 
After  he  goes  out  of  office,  without  a  vendUioni  exponas,, 

It  is  earnestly  and  forcibly  argued  for  the  defendant,  that 
the  sheriff  has  the  same  powers  in  relation  to  land^  that  he 
has  over  goods  upon  which  a  levy  has  been  made.  That 
by  the  act  of  George  the  Second,  lands  were  subjected  to 
the  payment  of  debts;  and  the  act  of  1777,  authorised  the 
fieri/acias  to  run  against  lands  as  well  as  goods,  and  that 
there  is  no  distinction,  either  as  to  their  liability,  or  the  she- 
riff's power  over  them.  We  do  not  think  that  the  conclu- 
sion to  which  consel  arrive^  follows  necessarily  from  the  pre- 
mises. The  very  nature  of  the  property  creates  a  legitimate 
ground  of  legal  distinction  in  relation  to  the  powers  of  the 
sheriff.  Goods  are  moveable,  and  capable  of  being  taken 
by  the  sheriff  into  possession.  They  are  liable  to  be  wasted 
in  the  hands  of  the  debtor,  and  hence  the  policy  of  the  law 
in  requiring  the  sheriff  to  take  them  in  his  possession.  As  ' 
possession  of  goods  indicates  ownership,  and  is  in  fact  part 
of  thq  title  to  them,  it  follows,  that  the  sheriff  would  acquire 
by  his  levy  and  possession,  a  special  property  in  them.  Hav- 
ing thus  deprived  the  general  owner,  the  debtor^  of  the  pos- 
session of  his  goods,  the  execution  is  satisfied'  by  the  levy, 
if  the  goods  were  of  value  equal  to  its  amount.  With  all 
these  legal  consequences  resulting  from  the  levy  on  goods,  it 
VOL.  10.  42 
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NASHVILLE,  is  perfectlv  consistent,  that  ilie  sheriff  should  have  the  power 

December,  1837,  ,,.,.,  .•     ,  .  a  i  i_  l  *i. 

to  sell  them  after  the  return  oi  the  execution.     Although  the 

^^v  °"  return  day  of  the  execution  has  passed,  yet  he  may  make  the 
Perkins  ggj^.  ^^^  because  he  has  made  the  levy  only,  but  also  be- 
cause he  has  a  special  property.  The  special  property  he 
has  in  the  goods  must  be  the  principal  reason  why  he  can  ex- 
ercise this  power.  For  he  may  sell,  although  he  has  ceased 
to  be  sheriff.  The  power  to  do  so,  does  not  exist  by  rea- 
son of  his  official  character,  for  he  has  ceased  to  be  an  offi- 
cer, not  because  of  any  legal  process,  for  he  has  none,  and 
that  which  he  had  is  functus  officio.  To  what  principle  then 
arising  out  of  his  connexion  with  the  subject  can  this  extra- 
ordinary power  be  traced,  if  it  be  not  mainly  tg  the  one  be- 
fore stated,  his  special  pioperty  in  the  goods.  It  is  true  it 
is  not  by  virtue  of  this  sj)ecial  property  alone  that  he  sells, 
for  if  that  were  so,  he  would,  as  contended  by  defendant's 
counsel,  convey  only  his  special  property  to  the  purchaser. 
The  law  has  placed  the  property  in  his  possession,  by  means 
of  the  levy,  and  that  act  having  been  done  by  him  while  he 
had  the  lawful  authority  to  perform  it,  places  him  in  such  a 
situation  in  relation  to  the  property,  that  a  right  of  disposi- 
tion is  conferred  upon  him.  This  principle,  growing  so  na- 
turally out  of  the  situation  in  which  the  property  is  placed, 
in  the  hands  of  an  ex-slieriff,  is  liable  to  no  injurious  conse- 
quences. The  property  is  in  his  hands,  he  knows  he  has  it, 
and  he  knows  he  is  liable  to  the  creditor  for  the  amount  of 
the  execution  he  had  levied  on  it,  and  to  the  debtor  for  the 
value  of  the  property  over  and  above  the  sura  for  which  it 
was  seized.  It  is  his  interest  to  sell,  and  discharge  himself 
of  his  trust  at  once;  and  it  is  the  interest  of  both  debtor  and 
creditor  that  he  should  sell,  which  either  one  or  the  other 
will  not  fail  to  cause  him  to  do,  if  he  delays,  by  quickening 
process. 

But  how  different  is  the  situation  and  powers  of  the  she- 
riff, in  almost  all  these  particulars  in  relation  to  land.  It  is 
not  capable  of  beit)g  wasted,  therefore  there  is  no  necessity 
for  the  sheriff  to  take  possession.  He  acquires  no  special 
property  in  the  land  levied  on,  {;nd  can  maintain  no  action  in 
relation  to  it;  nor  does  a  levy  on  land  satisfy  the  execution. 
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Hogshead  vs,  Caruth.  6  Yere.  227.     Upon  what  principle  N^««viI'I'E» 

^  '  O  r  J  r       December,  1837. 

then  can  he  sell. the  land  after  the  return  of  the  fi,  fa, 9    Sup- — (>^^Jii^ — 
pose  he  goes  out  of  office,  and  years,  as  in  this  case,  elapse,  v 

before  the  sale  is  sought  to  be  made;  is  he  to  keep  in  his  me- 
mory, that  he  once  had  an  execution  in  his  hands,  and  that  he 
levied  it  on  a  particular  tract  of  land?  How  is  he  to  know 
that  the  judgment  has  not  been  satisfied?  that  an  alias  exe- 
cution has  not  been  levied  on  other  property  and  satisfied  by 
his  successor?  Although  an  execution  may  be  levied  on  land, 
if  before  the  sale,  it  shall  come  to  the  knowledge  of  the  she- 
riff that  there  is  personal  property  on  which  he  can  levy,  he 
is  bound  to  abandon  the  land  and  seize  the  personal  estate.  5 
Yer.  227.  The  levy  is  not,  therefore,  a  satisfaction  of  the 
execution.  It  does  not  effect  a  disseizin  of  the  debtor,  nor 
vest  in  the  sheriff  any  right.  It  has  no  other  operation  than 
10  fix  upon  that  particular  tract,  as  the  subject  from  which  the 
sum  claimed  in  the  execution  is  to  be  raised. 

In  view  of  these  considerations  we  cannot  give  our  assent 
to  the  proposition,  that  a  levy  on  land,  one  of  the  slightest 
and  most  undefined  acts  a  ministerial  officer  can  perform,  shall 
have  the  tremendous  effect  of  divesting  the  freehold  right  of 
a  man  in  possession,  and  of  investing  tho.  sheriff  with  the 
power  of  selling  it  after  the  execution  has  spent  its  force.  If 
he  can  sell  at  all  after  the  return  of  the  execution,  he  can  sell 
at  any  distance  of  time  afterwards,  upon  the  mere  request  of 
the  creditor  and  his  own  recollection  that  a  levy  was  made. 
In  this  view  of  the  subject  we  are  supported  by  the  supreme 
court  of  North  Carolina.  In  the  case  of  Barden  vs.  Mc- 
Kinnie^  4  Hawk.  Rep.  263,  it  is  determined  that  a  sale  by 
the  sheriff,  of  real  estate,  after  the  return  of  a^. /a.,  and 
without  a  new  writ,  is  made  without  authority,  and  passes  no 
title.  It  is  true,  that  in  South  Carolina,  1  Constitutional 
Rep.  324:  2  Bays  Rep.  129:  and  in  Kentucky,  4  Bibb's 
Rep.  345,  a  different  doctrine  prevails.  In  those  cases  no 
distinction  is  taken  between  personal  and  real  estate,  and  the 
principles  which  have  been  so  long  settled  in  relation  to  the 
former,  are  made  to  apply  in  their  whole  extent  to  the  latter. 
Because  lands  are  by  statute,  made  liable  to  be  sold  for  the 
satisfaction  of  judgments,    they  hold,    as  the  counsel   for  the 
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Nashville,  defendaDt  now  argues,  that  there  can  be  no  distinction  as  to 

-^^^^^-^ '-  the  sheriff's  powers  and  duties.     It  is  believed  that  from  the 

verton  gg^^j-^j  points  of  difference  herein  before  noticed,  a  ground 
P©rkmB  f^p  making  a  distinction  exists,  both  upon  principle  and  upoa 
the  policy  of  the  law.  Nor  is  it  probable,  that  either  of  the 
courts  before  referred  to,  would  have  disposed  of  the  subject 
with  so  little  consideration  and  argument,  had  it  not  been  for 
the  facts  that  in  all  the  cases,  the  sales  occurred  soon  after 
the  levy,  and  immediately  subsequent  to  the  return  day  of  the 
fi.fa.  Had  the  case  occurred  of  a  sale  some  twenty  years 
after  the  levy  ?ind  return  of  the  ^./a.,  by  an  individual  no 
longer  sheriff,  upon  his  recollection  that  w^en  in  office  he 
had  levied  an  execution  on  the  land  in  question,  it  would  pro- 
bably have  received  a  very  different  consideration  and  deter- 
minatioii.  The  mischief  and  absurdity  of  tolerating  the  ex- 
ercise of  so  tremendous  a  power,  would  have  been  too  start- 
ling to  have  met  with  a  grave  and  deliberate  sanotJQQ.  And 
yet  we  must  see  that  such  a  consequence  might  follow  from  the 
doctrine  of  the  cases.  In  relation  to  personal  property  no 
such  mischief  can  exist.  The  property  r^mainin^  in  the 
bands  of  the  sheriff,  it  is  the  interest  of  all  parties  to  force  a 
speedy  disposition  of  it.  The  creditor  is  not  entitled  to  ano- 
ther^./a.,  for  the  fornyer  one  is  satisfied  by  the  levy.  He 
will  therefore  urge  a  sale,  and  hold  the  sheriff  liable  for  the 
amount  of  his  execution.  The  debtor,  to  obtain  any  surplus 
the  property  may  sell  for,  beyond  the  amount  of  the  execu- 
tion, will  force  the  sheriff  to  perform  his  duty  speedily.  But 
in  relation  to  land,  the  consequences  are  wholly  different. 
The  levy  does  not  satisfy  the  executioD,  so  that  the  plaintiff 
is  not  prevented  from  getting  an  alias  fi.  fa,^  if  he  shall 
choose,  and  satisfying  it  out  of  other  property.  The  debtor 
still  retains  the  possession  of  his  land,  and  should  he  know  of 
the  levy,  he  will  have  no  motive  to  hasten  the  sale.  Thus  it 
remains  for  years  before  the  sale  is  effected. 

[7pon  the  whole,  we  conceive  it  to  be  more  consonant  to 

principle  and  to  sound  policy,  to  declare  that  a  sale  of  land 

made  after  the  return  of  the  fi.  fa.j  without  other  process 

having  issued,  to  be  without  authority  and  void. 

3.  But  it  is  contended}  that  as  in  this  case,  there  was  issued 
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Qi  venditioni  eaepotkas^  the  sale  might  be  regularly  made,  al-  Jj^^JJ^^^'^g "/ 

though  no  scire /(icia*  has  issued  against  the  heirs  or  Jrepre-- 

sentatives  of  Walker,  because  the  levy  was  before  th&  death;  v 

and  if  sold  under  the  venditioni  exponas^  the  sale  would  re-.     Pe'^iiw 
late  to  the  levy,  and  intermediate  circumstances  cannot  be  no- 
ticed.    It  is  true,  the  sale  would  relate  to  the  levy,  but  it 
^oes  not  follow  that  intermediate  rights  which  have  arisen 
are  not  to  be  noticed. 

The  doctrise  of  relation  is  a  fiction  of  law,  intended  to 
subserve  the  ends  of  justice;  nor  will  it  apply  in  any  case, 
except  between  the  same  parties,  and  for  the  same  ends; 
but  it  shall  never  work  a  wrong  to  strangers,  or  defeat  collate- 
1^1  acts  which  are  lawful.  13  Co.  41.  But  give  the  doctrine  of 
relation  all  tlie  force  and  effect  contended  for,  still  the  diffi- 
culty in  this  case  is  not  obviated.  If  a  vendUoni  exponas 
must  issue,  to  confer  on  the  sheriff  power  to  proceed  with 
the  sale,  that  process  must  have  parties  in  being.  If  it  be 
awarded  and  bear  teste  after  the  death  of  the  execution  debtor, 
it  cannot  be  against  him  and  command  the  sale  of  bis  land. 
He  cannot  be  spoken  of  as  existing,  and  he  can  have  no 
land,  that  having  vested  in  the  heirs.  It  is  not  like  the  case 
of  the  anvard  of  an  execution  after  the  death,  but  which  bears 
teste  before  the  death.  In  that  case,  the  award  has  relation  to 
the  teste,  and  the  process  speaks  at  a  time  when  the  party 
was  in  life.  But  in  this  case,  it  is  not  the  award  of  the  pro- 
cess ihat  has  relation  to  a  time  before  the  death,  and  speak- 
ing .a$  of  a  period  before  that  event,  but  it  is  the  act  the  pro- 
cess commands  to  be  done,  which  relates  to  another  act  done 
before  the  death.  Take  the  case  of  a  justice's  execution 
levied  on  land.  The  constable  has  no  authority  to  sell  by 
Viiftue  of  the  levy  alone,  but  he  must  bring  the  process  into 
court  with  his  levy  endorsed  upon  it,  and  the  court  direct  a 
venditioni  exponas  to  issue.  When  the  sale  is  made,  it  re- 
)0tes  to  the  levy  and  passes  the  title  from  that  time.  But  al- 
though this  be  so,  if  the  debtor  had  died  after  the  levy,  and 
(before  the  order  of  sale,  the  court  could  not  proceed  to  make 
the  order  and  award  the  process,  without  having  new  parties. 
It  would  be  absurd  to  have  a  judicial  proceeding  against  a 
dead  man,  and  a  solemn  order  directing  l^ind  to  be  sold  as 
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I 
j   . 

i  Nashville,  [jjg    when  the  court  knew,  that  it  has  vested,  bv  his  death  in 

!  December,  1837.     ^   '       ^  '  '       -^ 

r his  heirs.     The  order  of  the  court  has  no  relation  to  a  time 

Overton 

V  before  the  death.     It  speaks  after  the   death,  and  it  must 


Perkins 


speak  between  parties  then  in  life.  Nor  does  the  fact  that 
the  sale  when  made,  by  virtue  of  this  order,  relates  to  the 
levy  before  the  death,  affect  this  question.  This  relation 
would  be  the  same  if  ihe  heirs  were  regularly  made  parties, 
and  the  venditioni  exponas  were  issued  against  them,  com- 
manding the  sherifF  to  sell  the  land  which  had  been  levied  on 
in  the  life -time  of  the  ancestor,  and  which  descended  to 
them  cum  onere.  This  venditioni  exponas^  in  this  case,  was 
awarded  after  the  death  of  Walker,  and  bears  teste  after  his 
death,  it  is  therefore  void  and  must  be  enjoined.     Affirm  the 

decree. 

Decree  affirmed. 


' 
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Nabaville, 
^_  ^-*  _.  -r^  DecciiiLer,  1837. 

High  and   wipe  vs.  Batte  and  Bradley. 

High 

The  lien  of  the  vendor  for  unpaid  purchase  money  will  be  enforced         Batte 
against  a  purchaser,  without  notice  from  the  vendee,  who  only  holds  a  bond 
for  title. 

But  a  purchaser  by  deed,  from  the  vendee,  for  valuable  consideration,  and 
without  notice  of  uApaid  purchase  money,  will  hold  the  land  discharged 
from  the  vendor's  lien,  although  the  deed  is  not  registered. 

A  purchaser  for  valuable  consideration,  without  notice  may  rely  upon  that 
defence,  either  by  plea,  or  by  way  of  answer. 

When  a  purchaser  for  valuable  consideration  without  notice  relies  on  this 
defence  in  his  answer,  all  the  requisites  and  certainty  required  to  be  set 
forth  in  a  plea,  must  be  contained  in  the  answer. 

A  plea  of  purchase  for  valuable  consideration  without  notice,  must  aver 
that  the  consideration  money  was  bona  fide  and  truly  paid;  a  recital  of  that 
fact  in  the  deed  is  not  sufficient. 

An  averment  in  a  plea  or  answer  *<that  a  full  and  fair  consideration  was 
paid*'  is  insufficient;  the  defendant  must  state  what  he  has  paid,  or  in  what 
the  conaideral ion  consisted,  in  order  that  the  court  may  judge  whether  the 
consideration  is  valuable. 

*S.  Wright  and  Geo,  S.  Yerger^  for  complainants. 
W.  A,  Cook^  for  defendants. 

TuRLEY,  J,  delivered  the  opinion  of  the  court. 

This  bill  of  complainant  charges,  that  complainant  sold  to 
one  Zeno  F.  Harris,  a  tract  of  land;  that  it  was  conveyed  to 
him  by  deed  of  bargain  and  sale,  and  his  notes  taken  for  the 
payment  of  the  purchase  money,  which  have  never  been  paid, 
and  that  he  is  insolrent.  That  said  Harris  sold  190  acres  of 
said  tract  of  land  to  one  Gardner  Batte,  but  for  what  consid- 
eration complainants  know  not;  that  Harris  conveyed  said 
land  by  deed  of  bargain  and  sale  to  Batte,  which  deed  pur- 
ports to  have  been  made  in  consideration  of  nineteen  hun- 
dred dollars,  but  whether  this  amount,  or  any  part  thereof, 
has  been  paid  by  Batte  is  unknown  to  complainants.  That 
the  balance  of  said  tract  of  land  has  been  sold  to  one  John 
Bradley,  the  terms  of  which  arr  unknown  lo  th^  compla'nanl. 


Batte 
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Nashvillb,      The  bill  further  charges  that  Bafte  and  Bradley,  at  the  time 

December,  1837.  .  °  '  . 

—  II -r- — (b^y  made  the  purchase,  had  full  knowledge  that  Harris  had 
vs.  bought  the  land  from  the  complainants,  and  that  the  purchase 
money  was  still  due  and  unpaid,  and  prays  that  the  land  may 
be  made  liable  therefor. 

Batte  answers  and  says,  that  it  is  true  he  bought  the  lantf 
from  Harris,  as  charged  in  the  bill,  but  denies  that  he  knew  at 
the  time  he  purchased  the  land,  or  at  the  time  he  paid  the  pur-' 
chase  money,  that  he  had  not  paid  the  debt  doe  by  him  to 
complainants  for  the  land,  o^  that  he  knew  that  Harris  had 
purchased  the  land  from  thefm.  He  states,  in  his  answer^ 
^Hbat  he  purchased  the  land  from  Harris  for  a  full  and  fair  con* 
sideration  and  paid  the  same." 

Bradley  answers  that  he  purchased  fifty  acres  of  the  land  ii^ 
dispute  from  Harris,  and  took  his  bond  for  title.  It  is  agreed 
by  the  parties  that  Harris  executed  to  complainants  two  notes 
for  $625  each,  which  was  the  consideration  for  the  purchase 
of  the  land  in  dispute,  that  $355  96  is  all  that  has  been  paid 
on  them,  and  that  Harris  died  insolvent. 

There  is  no  quei^tion  whatever  as  to  the  liability  of  that 
portion  of  the  land  purchased  from  Harris  by  Bradley,  al- 
though he  had  no  notice  that  the  purchase  money  was  unpaid, 
as  he  has  nothing  but  an  equitable  title  from  Harris.  The 
law  is  well  settled  that  a  vendor  of  land  has  a  lien  upon  the 
land  to  receive  the  purchase  money,  unless  he  has  taken  other 
collateral  sectirity  therefor,  and  that  this  lien  will  be  support- 
ed by  a  cdtirt  of  chancery  against  all  persons  but  subsequent 
purchasers  for  a  valuable  consideration  Without  notice.  Brad- 
ley is  not  a  subsequent  purchaser,  having  Only  a  bond  from 
Harris  to  make  him  a  deed  of  conveyance  for  the  land  at  some 
future  period,  the  legal  title  remains  in  Harris,  and  is  as  much 
Subject  to  the  complainant's  lien  as  if  the  bond  had  never  been 
executed. 

Batte  claims  to  hold  his  portion  of  the  land  discharged  from 
the  lien^  because  he  claims  to  be  a  subsequent  purchaser  with- 
out notice.  To  this  two  rbjections  are  taken:  1st.  That  his 
deed  is  not  registered  in  time;  and  2d.  That  he  has  not  in  his 
answer  shown  himself  with  sufficient  certainty  to  have  been  a 


Botto 
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subsequent  purchaser  for  a  valuable  consideration  vrtthout  no-  Na«htii«i/b, 

,.  OeMnbar,  1897^ 

tice.  

As  to  the  fii-st  point,  we  are  of  opinion  that  the  registra**  _  v 
tion  of  a  deed  is  not  necessary  to  constitute  a  vendee  a  pur- 
cliaser  for  a  valuable  consideration;  it  does  not  create  a  mer€ 
equity  in  the  land,  but  an  inchoate  legal  title,  which  may,  by 
registration,  be  made  perfect  at  any  time,  as  has  been  deter* 
mined  by  this  court  in  the  ca^e  of  Vance  vs.  JIf' JVbtry,  S  Yen 
Rep.  171:  Shields  vs.  Turner^  10  Yer.  Rep.  I. 

It  being  a  legal  title  then,  and  supported  by  an  equal  equity^ 
it  must  prevail  against  a  mere  equity,  which  is  all  the  law  iifts 
reserved  to  the  vendor  of  land  when  the  land  has  been  coa« 
veyed. 

As  to  the  second  point,  the  practice  of  the  court  of  cbafi*^ 
eery  in  England  requires  that  a  defendant  shall  plead  the  fact 
of  his  beiiig  an  innocent  purchaser,  but  such  has  not  been  th# 
practice  of  our  courts,  and  we  are  not  willing  now  to  adopt  it; 
But  allowing  (hat  an  answer  may  stand  for  a  plea  in  such  ca- 
ses, yet  all  the  certainty  required  in  the  plea  must  be  con* 
tained  in  the  answer.  Among  many  other  requisites  not  now 
necessary  to  be  noticed  in  order  to  constitute  a  good  plea^ 
the  averment  that  the  consideration  money  was  bona  fide  and 
truly  paid  is  absolutely  necessary,  and  that  the  recital  in  the 
deed  cannot  be  received  in  lieu  thereof,  is  well  settled.  2  At* 
kins,  244:  3  Atkins,  304,  814.  What  shall  constitute  a  good 
art* rment  of  the  payment  of  the  purchase  money  ?  SImH  it  be 
as  in  this  case,  that  a  full  and  fair  consideration  has  been  paid? 
We  think  not.  What  constitutes  a  fair  and  valuable  consid- 
eration must  be  judged  of  by  the  court,  not  by  the  defendant; 
he  must  state  what  he  has  paid,  and  then  the  court  can  judge 
whether  he  is  a  purchaser  for  a  valuable  consideration.  A^ny 
other  mode  of  proceeding  would  be  to  introduce  a  loose  and 
unsafe  form  of  equity*  pleading  and  would  be  submitting  too 
much  to  ihe-unchecked  consciences  of  men. 

Upon  this  point  it  is  admitted  that  the  authorities  are  some- 
what contradictory.  Beames,  in  his  treatise  on  equity  plead-' 
ing,  238,  says,  "pleas  of  this  kind  should  aver  the  consider- 
ation and  the  actual  payment  of  it.     And  in  the  case  of  Cati' 

treU  YS' JUamington^  Finch's   Rep.   219,  a  plea  was  over- 
voL.  10.  43 
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Nashvxllk,  ruled  because  it  did  DOt  set  forth  the  amount  of  the  purchase 

December,  1837.  .  i         ■      *i  r  -nr  ir  n       i 

: money,  norto  whom  paid.     In  the  case  of  Wagslaffvs.  Readf 

?         2  Ch.  Cases,  156,  it  was  heW  after  long  debate,  that  ihe  plea 
®***®       should  set  forth  the  speci6c  consideration  paid  by  the  vendee 
or  it  would  be  bad. 

In  note  1st  to  Beames'  Fleas  in  Equity,  page  238,  it  is  said 
'Hhat  according  to  Moore  vs.  Mahtw^  1  Ch.  Ca.  34,  S.  C; 
2  Freeman's  Rep.  175:  and  Day  vs.  Arundlt^  Hardress' 
Rep.  510,  the  state  of  pleading  in  the  reign  of  Charles  II. 
was  very  relaxed  on  this  point.  Shirley  and  Faggs'  case^ 
mentioned  in  Day  vs.  Arundle^  is  to  be  found  in  I  Cb.  Ca- 
ses, and  does  not  seem  to  correspond  with  the  statement  of 
it  in  Dayvs,  Jlrundlt,^'*  These  are  all  the  cases  that  hold  a 
contrary  doctrine  from  that  contended  for  in  this  case;  they 
are,  in  the  note  quoted,  spoken  of  with  disapprobation  by  an 
able  commentator,  and  we  think  wiih  justice.  We  prefeF 
following  the  cases  of  Cantrellvs^  Mamminghn  and  fVagstaff 
vs.  Read^  as  being  more  consonant  with  that  certainty  which 
constitutes  the  beauty  of  both  legal  and  equity  pleading.  The 
answer  of  the  defendant  Batte,  then,  is  wholly  insufficient  to 
protect  him  against  the  lien  of  the  complainant,  as  he  has  not 
brought  himself  within  the  provisions  in  favor  of  subsequent 
purchasers,  not  having  shown  what  consideration  he  paid,  or 
to  whom. 

The  complainants  are  therefore  entitled  to  the  relief  sought 
against  the  defendants,  but  inasmuch  as  the  legal  title  to  the 
fifty  acres  of  land  sold  to  Bradley  is  still  in  Harris,  .it  must  be 
subjected  in  the  first  place,  and  if  it  does  not  pay  the  purchase 
money  due  the  complainants,  then  the  land  sold  to  Batte  mnst 
be  charged  with  the  remainder.  The  decree  of  the  chan* 
cellor  will  be  affirmed. 

Decree  affirmed. 
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ITABHVIIiLB, 

Guthrie  and  wife  m.   Tht  heirs  of  Jamei  Owen,  dec.    ^^"^  ^^* 

Guthrie 

Where  dower  has  not  been  assigned  to  a  widow,  in  the  lands  of  her  de-  Q«ygjj»-  ij«ij.- 
ceased  husband,  a  possession  of  seven  years  by  the  heirs,  or  those  who 
come  in  under  them,  will  not,  bj. virtue  of  the  act  of  1819,  c  28,  §  2«  bar 
her  right  or  claim  thereto. 

The  complainant,  Delilah  Guthrie,  was,  previous  to  the 
year  1816,  married  to  a  man  by  the  name  of  Beasly;  Beas- 
ly  died  in  the  latter  part  of  that  year,  seized  and  possessed  of 
the  tract  of  land,  out  of  which  she  now  claims  dower. 
James  Owen  administered  upon  Beasly 's  estate,  and  a  judg- 
ment to  the  amount  of  seventy  one  dollars  was  obtained  against 
bim,  as  administrator  of  Beasly,  in  the  county  couit  of  Da- 
vidson  county;  the  plea  of  fully  administered  was,  liowever, 
founJ  in  his  favor.  A  scire  facias  i.^sued  on  this  judgnieot 
against  the  complainant  Delilah,  as  widow,  and  the  children 
and  heirs  of  Beasly,  to  show  cause  why  the  land  descended 
to  them  should  not  be  sold  to  pay  said  judgment;  judgment 
was  obtained  upon  the  scire  facias,  and  the  tract  of  land  was 
sold  by  virtue  of  it  in  the  year  1618.  James  Owen  pur- 
chased the  land,  and  obtained  a  sheriff's  deed  for  il  in  1819, 
which  was  duly  proved  and  registered,  and  possession  was 
immediately  taken  by  him  of  the  land,  and  he  has  since  held  it 
claimmg  it  as  his  own.  The  complainant  afterwards  married 
one  Tandy  Key;  they  could  not  agree,  and  parted  in  1822. 
Key  however  conveyed  to  James  Owen,  as  trustee,  all  his 
interest  of  every  kind  and  description  in  both  the  real  and 
personal  estate,  which  as  husband  of  complainant  Delilah,  he, 
by  law  was  entitled  to. 

Complainant  Delilah  again  married  complainant  Guthrie,  in 
182G,  and  in  1833,  fourteen  years  after  possession  was  taken 
by  James  Owen,  this  bill  was  filed  against  him.  He  stated 
10  his  answer,  that  he  purchased,  as  he  believed,  the  entire  io- 
teresty  and  was  not  aware  at  the  time,  that  the  widow  was^  as 
against  creditors  of  her  husband,  entitled  to  her  dower;' and 
he  pleaded  and  relied  upon  the  second  section  of  the  act  of 
limitations  of  1819,  c  28,  as  a  bar  to  ber  right. 

Pending  the  suit  James  Owen  died,  and  the  cause  was  re- 
rived  against  his  heirs  and  devisees. 
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Naibvxlx.e«     The  chancellor  decreed  that  the  complainants  were  entitled 
•*  to  dower,  from  which  decree  an  appeal  was  taken  to  this  court. 

Guthrie 

Owtn'ft  hetn      W,  i/9.  Cook  and  fV.  Thompson^  for  complainants. 

Geo*  S.  YergcTy  for  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  principal  question  in  this  case  is,  whether  a  widow  to 
whom  dower  in  the  lands  of  her  husband  has  <iot  been  as- 
signed by  the  heir,  or  by  those  claiming  under  him,  shall  be 
barred  by  the  possession  of  the  heir,  or  of  those  who  come 
in  under  him,  if  for  seven  years  after  the  death  of  the  bus* 
band,  she  omit  to  sue  for  her  dower.  It  is  insisted  that  she  is 
80  barred  by  the  operation  of  the  2d  section  of  the  act  of 
1819,  e  28.  A  widow  in  England  is  not  barred  of  her  dow- 
er by  the  statute  32  Henry  VIII.  c  2,  because  those  who  are 
barred  by  that  statute,  must  count  either  on  their  own  seisin, 
or  that  of  an  ancestor,  and  the  widow,  before  assignment,  has 
DO  seizin  in  the  lands  of  which  she  !s  dowable,  nor  does  she 
count  on  the  seizin  of  any  ancestor.  She  is  not  barred  by  the 
act  passed  by  the  limitation  of  actions,  (21  James  I,  1  Ch. 
16:)  for  that  act  barred  the  right  of  entry  to  those  who  for 
twenty  years  after  the  accrual  of  such  right,  omit  to  enter  or 
bring  their  sui.s.  But  the  widow,  before  assignment  oi  hex 
dower,  has  no  right  of  entry  upon  the  premises  of  which  she 
is  dowable,  and  therefore  her  right  of  entry  not  existing,  and 
that  statute  operating  only  upon  such  right,  her  title  is  unafiect* 
ed  by  it. 

But  it  is  said  that  the  statute  of  fines  and  proclamations,  1 
Rich.  III.  o  7,  or  rather  the  statute  which  re-enacts  that,  4 
Henry  VII,  c  24,  will  bar  the  title  to  dower.  This  position, 
tliougli  in  early  times  contradicted  by  Plowden,  and  as  to  its 
princi^^le,  questioned  and  criticised  in  modrrn  time»  by  Prea* 
von,  is  yet  well  established.  If  a  fine,  with  proclamations,  be 
}eviedy  the  seisin  and  title  of  the  person  in  whose  favor  ift  is 
levied,  become,  or  are  takieo  ay  paramount  u>  the  title  of  thu 
beirs  and  of  the  widow,  and  arc  inconsistent  with  her  cUm, 
aAd  if  fthe  omit,  for  the  five  years  given  by  the  saviog  of  the 
statute,  to  make  her  claim,  it  becomes  barred  by  micb  fioe 
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and  non-claim.     A  fine  is  a  conveyance  of  record,  and  al- Naskvix*]l«, 

tbougli  ihe  proceeding  is  fictitious,  yei  it  appears  of  record — -: 

that  the  purchaser  has  a  title,  not  only  adverse,  but  paramount  v 

to  that  of  the  husband,  or  his  heir  who  has  suffered  the  re-  ^^•'***  "*"* 
covery,  and  the  right  of  dower,  consequently,  would  not  exist 
At  all,  bad  not  the  statute  seen  proper,  because  the  proceeding 
was  but  a  fiction,  to  annex  a  saving,  and  this  saving  extending 
to  five  years  only;  if  there  be  no  claim  wiihin  that  period,  the 
claim  is  of  course  barred.      But  very  different  are  the  rela- 
tions existing  here  in  point  of  title  between    the  widow  and 
the  heir,  when  we  come  to  the  inquiry  whether  the  widow  be 
barred  of  her  dower  by  the  2d  section  of  the  act  of  1819,  c 
28.     Neither  the  title  nOr  the  possession  of  the  heir  is  ^d-^ 
verse  to  that  of  tbe  claimant  of  dower,  nor  is  it  in  any  way 
ioconsisteiit  with  it.     The  title  to  dower  is  involved   witli 
and  inherent  in  that  of  the  heir — his  seizin  and  possession,  ;kU 
though  fcr  himself,  inures  also  to  the  benefit  of  the  claimant 
in  dower;  his  possession  indeed,   may  protect,   but  it  cannot 
destroy  the  rigiit  to  dower,  unless  the  second  section  of  the 
act  in  question  shall  constrain  us  to  give  to  it  an  effect  so  lit-' 
tie  in  harmony. with  the  relations  which  exist  between  the  ti- 
tles of  the  heir  and  the  dowress.     But  we  do  not  think  that 
section  creates  a  bar  to  the  assertion  of  the  widow's  right  to 
dower:   1st.  Because,  as  we  have  already  said,  the  title  and 
possession  of  the  heir  are  not  inconsistent  with  the  claim  for 
dower.     Their  operation  should  sustain,  not  destroy,  should 
give  effect  to.  not  defeat  the  title  in  dower.     2d.   Because, 
while  the  law  gives  to  the  widow  no  right  of  entry  upon  tbe 
lands  of  the  heir  of  which  she  is  dowable,  but  her  remedy  for 
die  assenton  of  ber  claim  lies  in  action  only;  it  imposes  upon 
tbe  heir  as  an  active  and  continuing  duty  towards  the  dowress, 
that  he  should  himself  assign  to  ber  the  dower  to  which  she 
may  be  entitled.     3d.  Because  whatever  different  views  may 
be  entertained  with  regard  to  the  fiist  and  second  sections  of 
the  act  of  1819,  all  will  perhaps  agree  that  the  leading  policy, 
the  main  scope,  the  end  and  aim  of  both  are  to  protect  those 
in  possession  of  real  property   against  claims,  whether  legal 
or  equitable,  which  those  who  are  out  of  possession  bold  ad- 
versely against  such  persons  in  possession;  yet  to  embrace  a 
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Naihvxlle,  case  of  dower  not  only  affects  a  claim,  which  is  not  adverse 

Dec«mb«r  1887.  ,/.,,.  .     .      - 

--: to  that  of  the  heir,  as  we  have  shown,  but  it  in  fact  makes  tie 

Gothne  .  i  i  i  i        •  •  i   ■         r 

V  possession  one  way  or  the  other,  altogether  immaterial  in  ref- 

wen  8  heirs  g^ence  to  the  statutory  bar.  For  if  the  second  section  of  the 
statute  will  in  behalf  of  the  heirs,  bar  the  widow  at  all,  it  will 
do  so  in  a  case  where  the  lands  being  wild  neither  party  is  in 
actual  possession;  nay  more,  the  bar  will  exist  in  a  case  where 
the  widow  continues  from  the  death  of  her  husband  to  reside 
for  seven  years  upon  the  premises  in  which  she  seeks  to  be 
endowed,  and  then  brings  her  suit  for  the  assignment  of  dower. 
4tb.  Because  the  construction  of  the  second  section  of  the 
act  of  1819,  which  would  bar  the  widow  of  her  dower  in  fa- 
vor of  the  heir,  would  also  create  a  bar  in  the  case  of  a  tech- 
nical, direct  and  continuing  trust.  We  do  not  think  such  was 
the  object  of  the  statute.  In  this  case,  indeed,  it  is  not  the 
beir,  but  a  purchaser  of  his  title,  who  insists  upon  the  statute 
of  limitations.  But  we  think  that  the  same  relation  exists 
between  such  purchaser  and  the  claimant  of  dower,  and  the 
title  remains  in  precisely  the  same  attitude,  as  in  the  case  of 
the  heir  himself. 

There  are  questions  in  the  case  arising  upon  the  deed  of 
trust,  which  perhaps  would,  independently  of  the  above  con- 
siderations, bring  the  cause  to  the  same  result.  But  as  the 
more  general  and  moro  important  question  which  we  have 
discussed,  will,  in  the  view  we  take  of  it,  settle  the  rights  of 
the  parties  in  this  controversy,  we  deem  it  unnecessary  to  pre- 
sent those  peculiar  features  of  the  case,  which,  if  we  bad 
thought  differently  upon  the  main  question,  would  have  de- 
served notice.     Let  the  decree  be  affirmed. 

Decree  affirmed. 
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An  issne  to  try  the  fact  of  adoltery,  made  up  on  a  paper  distinct  from  the      p .  .  « 

biU  and  answer,  and  submitted  to  the  jury,  is  regular. 

Divorce  cases  partake  of  the  nature  of  chancery  suits,  and  the  proceed- 
ings in  them  are  according  to  the  course  of  practice  in  equity,  except  where 
altered  by   statute. 

An  order  of  the  court  authorising  depositions  to  be  taken,  is  unnecessary 
in  divorce  cases.  A  commission  issued  without  such  order  is  sufficient  an- 
thority. 

A  witness  may  be  impeached  by  proving  he  is  not  worthy  of  credit,  or 
that  the  facts  to  which  he  deposed  are  not  true,  or  by  cross  examination  in 
which  he  may.be  involved  in  inconsistencies.  If  the  witness  is  impeached 
in  either  of  these  modes,  evidence  of  his  general  good  character  is  admis- 
sible. 

Where  the  plaintiST  takes  the  deposition  of  a  witness  and  declined  using 
it,  the  defendant,  if  he  chooses,  may  read  the  deposition  to  the  jury;  but  in 
such  case,  the  defendant  makes  the  witness  his  own,  and  the  plaintiff  is  at 
liberty  to  impeach  the  credit  of  the  witness. 

It  is  not  competent  to  prove  a  statement  made  by  a  witness  contradictory 
of  his  evidence,  unless  he  deny  upon  oath  that  he  had  made  such  t>tatement« 
but  if  such  evidence  U  received  without  being  objected  to  upon  the  trial, 
it  is  too  late  to  object  to  it  afler  verdict. 

Where  evidence  is  offered,  and  it  is  objected  to  upon  some  distinct  and 
specific  ground  which  cannot  be  oustained,  it  is  too  late  after  verdict  to  ob- 
ject to  it  upon  other  grounds  of  objection,  not  mentioned  or  urged  during  the 
trial. 

The  answer  of  a  defendant  to  a  petition  for  a  divorce,  has  by  the  act  of 
1T99,  c  19,  and  1835,  c  26,  the  effect  only  of  making  up  an  issue  between 
the  parties.  It  operates  only  as  a  plea,  and  it  does  not,  as  in  chancery  ca- 
ses, require  two  witnesses,  or  one  with  corroborating  circumstances  to  out- 
weigh it. 

In  ordinary  equity  cases,  when  an  issue  is  sent  to  a  jury  for  trial,  although 
the  answer  is  evidence,  yet  it  is  subject  to  the  rules  applicable  to  other  wit- 
nesses, and  will  be  looked  upon  by  the  jury  with  all  the  suspicion  that  at-" 
taebes  to  an  interested  person. 

This  was  a  petition  filed  by  Mrs.  Richmond  against  her 
husband  for  a  divorce  from  the  bonds  of  matrimony,  for  adul« 
iety  alleged  to  have  been  committed  by  him.     The  answer  of 
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Richmond 


Nashtille,  the  defendant  denied  the  charge.  An  iaeue  was  made  up,  un- 
der the  provisions  of  the  act  of  1799,  c  19,  to  try  the  fact  of 
adultery,  which  at  the  September  term,  1837,  of  the  David- 
son circuit  court,  was  tried  by  a  jury,  and  the  issue  found 
against  the  defendant.  During  the  progress  of  the  trial,  many 
witnesses  were  examined,  and  several  legal  questions  were 
raised,  all  of  which,  together  with  the  facts  necessary  to  elu- 
cidate them,  are  stated  in  the  opinion  of  the  court. 

Geo,  S.  Yerger  and  J,  Campbell^  for  complainant. 

T.  fVcishington  and  W.   Thompson^  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  various  questions  of  law  are  insisted  on  as 
grounds  for  reversing  the  decree  of  the  circuit  court.^ 

1 .  The  first  objection  insisted  on  by  defendant's  counsel  iS| 
that  the  petition  and  answer  were  not  read  to  the  jur}'  as  form- 
ing the  issues  to  be  tried,  but  the  matters  submitted  were 
drawn  up  on  a  distinct  piece  of  paper.  We  perceive  no  er- 
ror in  this.  The  matter  in  issue  by  the  pleadings,  is  the 
adultery  of  the  defendant  with  the  negro  Polly,  and  with  oth- 
er women  unknown.  This  identical  enquiry  is  the  one  wh>ch 
was  submitted  to  tlie  jury,  and  to  try  which  they  were  sworn. 
Whether  it  was  read  to  them  from  the  bill  and  answer,  or  frorfe 
a  distinct  piece  of  paper,  can  make  no  difference. 

2.  The  next  objection  is,  that  the  deposition  of  G.  G. 
Ridley  was  improperly  admitted  as  evidence.  Notice  was 
given  to  take  this  deposition,  and  the  day  fixed  was  a  few  days 
after  the  commencement  of  the  term,  at  which  the  order 
which  had  been  previously  made  for  taking  depositions,  ex* 
pired.  If  an  order  were  necessary  to  authorise  the  taking  of 
depositions  in  such  a  case,  there  was  no  authority  for  taking 
this  deposition.  The  record  says  it  was  taken  after  the  or- 
der had  expired.  It  was  taken  then  without  any  authority  de- 
rivable from  said  order,  and  must  be  considered  as  though 
there  had  been  no  order.  But  divorce  cases  are  in  the  na- 
ture of  chancery  suits,  and  the  proceedings  in  them  are  ac- 
cording to  the  course  of  the  practice   in    chancery,   except 
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wliere  a  difFerence  is  made  by  statute.  The  parties  there-  Nashville, 
fore  have  a  right  to  take  depositions  as  in  chancery  suits,  with-  ^''''^''  *®^^- 
out  an  order  of  court  for  that  purpose.  In  this  case  the  de- 
fendant was  duly  notified  of  the  time  and  place  where  the  dep- 
osition would  be  ti.ken,  and  the  justice  of  the  peace  who  took 
it,  certifies  that  it  was  taken  in  pursuance  of  a  commission  (o 
him  directed  for  that  purpose.  We  are  of  opinion  that 
there  was  no  error  in  the  court  below  in  permitting  it  to  be 
read. 

3.   The  next  exception  is  to  the  introduction  of  certain  wit* 
nesses  to  sustain  the  credit  of  Andrew   Hamilton,    who  had 
been  examined  as  a  witness  by  complainant,  on  the  ground  that 
the  character  of  said  Hamilton    had  not  been  attacked  by  the 
defendant.     The  record  shows  that  Hamilton   was    subjected 
to  a  searching  cross  examination   by   defendant's  counsel,  in 
which  many  questions  as  to  the  situation  of  the  buildings,   his 
motives  for  being  in  the  place  where  he  witnessed  the  facts  to 
which  he  deposed,  &c.,  all  going  strongly  to    evince  that  no 
credit  was  given  to  his  statements,  and  tending  to    make  that 
impression  on  the  jury,     A  witness  may  be  impeached  by  pro- 
ving that  he  is  not  worthy  of  credit,  or  tl)at  the  facts  to  which 
he  deposes  are  not  true,  or  by  cross  examination,  in  which  he 
may  be  involved  in  inconsistencies.     3   Starkie,  1753,  7,  8. 
In  this  case,  the  cross  examination  was  of  a  character  from 
which  the  counsel  manifestly  intended   to    argue  that  the  wit- 
ness had  sworn  falsely.     But  to  put  the  matter  beyond  dispute, 
it  is  now  earnestly  argued,  notvTiihstanding    the    witness  has 
proved  a  good  character,  that  this  very  cross  examination  con- 
victs the  witness  of  a  falsehood,  end  proves  that  he   is  unwor- 
thy of  belief.     It  seems  strange  that  with  this  argument  upon 
his  lips,  counsel  should  still  maintain  that  the  witness  was  not 
impeached.     There  was  no  error  in  permitting  the  plaintiff  to 
prove  Hamilton's  good  cbaragter. 

4.  The  next  objection  is,  that  the  court  permittcd|the  com- 
plainant to  examine  witnesses  to  prove  that  Wallace,  whose 
deposition  had  been  read,  was  unworthy  of  belief.  The  depo- 
sition of  Wallace  had  been  taken  by  the  complainant,  but  was 
not  read  on   her  behalf,  but  her  counsel  refused  to  read  it, 

whereupon  the  defendant's  counsel  read  the  deposition  to  the 
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NAfHvii.Ls,  jury^  as  evidence  for  him.     Coaiplainant  tbeu  introduced  sev- 

; eral  witnesses  and  offered  to  prove  that  Wallace  was  unwor- 

y         thy  of  credit.     To  proof  impeaching  this  witness  on  th^  part  of 
5'*«^*«">**    the  plaintiff,  the  defendant  objected,  dleging  that  he  was  the 
complainant's  own  witness,  and  that  she  could  not  lawfully  im- 
peach him;  but  the  court  overruled  the  objection  and  permit- 
ted the  witnesses  to  be  examined. 

We  think  Wallace  cannot  be  ^regarded  as  the  complain- 
ant's witness.  She  was  not  bound  to  use  the  evidence  after 
the  deposition  was  taken.  She  did  not,  by  introducing  him 
hefore  the  jury,  stand  pledged  that  he  was  worthy  of  credit. 
We  do  not  perceive  that  the  case  differs  in  principle  from  the 
case  of  a  witnessy  ^ho  may  he  summoned  and  sworn  in  a  cause 
but  not  examined  by  the  party  summoning  him.  If  such  wit- 
ness be  afterwards  examined  by  the  other  party,  he  makes 
him  his  own  witness,  and  subjects  him  to  all  the  rules  of  evi- 
dence applicable  to  such  relation. 

5.  It  is  insisted  there  was  error  in  permitting  the  plaintiff  to 
prove  by  T.  B.  Davidson,  that  the  witness  Wallace  had  said 
that  the  defendant  had  co-habited  with  his  negro,  Wallace  not 
being  a'sked  or  having  denied  in  his  testimony  that  he  had  made 
such  statement.  This  statement  of  Davidson  was  illegal.  It 
ia  not  competent  to  prove  what  a  witness  may  have  said  in 
conversation,  although  it  may  contradict  his  evidence,  unless 
he  deny  upon  oath  that  he  had  made  the  statements  sought  to 
be  proved.  3  Starkie,  1753,  5.  Had  this  evidence  been 
objected  to  in  the  court  below,  it  would  have  been  error  to 
have  permitted  it  to  go  to  the  jury.  But  the  record  states 
that  the  plaintiff  asked  leave  to  introduce  proof  against  the 
general  character  of  B.  R.  Wallace,  to  which  the  defendant 
objected,  because  ^^be  was  notthe  plaintiff's  witness  although  she 
had  declined  to  use  his  testimony,  and  the  defendant  had  used 
it."  This  is  all  the  objectiou  which  was  made  in  relation  to 
the  attack  of  this  witness.  Afterwards  the  record  shows  the 
plaintiff  examined  several  witnesses  as  to  the  genera]  character 
of  Wallace,  and  then  introduced  and  examined  Davidson,  as 
above  atated.  To  this  examination  no  objection  was  made. 
In  the  case  of  Emll  vs.  The  State,  6  Yer.  Rep.  364,  it  is 
deci4ed,  tb^  if  Incompetent  evidence  be  permitted  tp  go  lo 
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the  jury  without  objection,  it  is  too  late  to  except  after  vet-  Nashvilli, 

DocciDDfirf  1837* 

diet.  In  that  case,  the  defendant  was  inducted  for  incest,  and  - 
acts  of  incest  not  within  the  issue  were  proved;  yet  the  court 
said  tint  as  no  objection  was  made  to  the  evidence  at  the  time 
of  the  reception  of  it,  it  did  not  form  ground  of  error  in  this 
court.  In  the  cblsb  of  Murell  vs.  The  State^  (decided  at 
Jackson  but  not  reported,)  the  same  doctrine  is  re-asserted, 
la  that  case,  a  letter  purporting  to  have  been  written  by  Mu- 
rell  was  offered  as  evidence.  It  was  objected  to  on  the  ground 
that  it  was  irrelevant  to  the  matter  in  issue,  but  the  court  de- 
cided that  it  was  relevant,  whereupon  it  was  read  without  fur- 
ther objection.  On  a  wric  of  error  to  this  court,  it  was  deter- 
mined that  as  the  objection  was  distinctly  confined  to  tfa^ 
question  of  relevancy,  and  uo  objection  havin^4>een  afterwards 
made  for  wi  nt  of  proof  that  Murell  had  written  the  letter, 
that  the  absence  of  such  proof  by  reason  of  which  the  letter 
was  incompetent,  did  not  form  a  ground  of  error  in  this  courts 
These  cases  are  decisive  of  the  present  question.  Here,  the 
objection  is  distinctly  placed  upon,  end  confined  to  the  single 
ground  of  objection,  to  any  evidence  going  to  impeach  Wal- 
lace, because  he  was  plaintiflT's  own  witness.  As  therefore 
there  was  no  objection  made  to  Davidson's  evidence  in  the 
court  below,  its  reception  does  not  constitute  a  ground  of  er* 
ror  here. 

6.  The  next  objection  is  to  the  charge  of  the  court  to  tb^ 
jury.  The  answer  of  the  defendant  having  been  read  to  the 
jury,  the  court  charged  them  that  the  denial  in  the  answer  of 
the  facts  charged  in  the  bill,  was  equivalent  to  the  evidence  o^. 
one  witness  proving  those  facts,  and  that  to  outweigh  the  an- 
swer, there  must  be  in  support  of  such  opposing  witness,  cor^ 
foborating  circumstances;  but  that  they  were  to  treat  the  an* 
nwer  as  evidence^  and  looking  at  his  situation,  they  were  Co 
estimate  the  truth  of  the  defendant's  statements  in  the  sanM 
manner  as  they  would  the  testimony  of  any  other  witness. 

If  there  is  error  in  this  charge,  and  we  think  there  is,  that 
enror  is  in  favor  of  the  appellant.  By  the  act  of  1 790,  c  1 9,- 
§  2,  it  is  provided,  that  where  the  defendant  shall  appear  and 
otnwer,  and  either  of  the  parties  shall  desire  any  matter  of  fact 
tkait  19  dbrmed  by  the  one  and  denied  by  the  other,  to  be  tried 
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NA8HV1I.LE.  by  8  jury,  the  same  shall  be  so  tried.     By  the  act  of  1835,  c 

December,  las?.*:      /^  ^       ,  ...  1         -o         t  • 

— : 26,  §  5,  the  same  provision  is  re-enacted.     By   this  provis- 

y  ion,  the  answer  of  a  defendant  to  a  petition  for  a  divorce,  has 
Richmond  ^^e  effect  only  of  making  up  an  issue  between  the  parties.  It 
operates  only  as  a  plea  would  do.  In  the  sixth  section  of  the 
act  of  1835,  it  is  provided,  that  if  a  defendant  admit  the 
adultery,  or  other  facts  charged  in  the  petition,  still  no  decree 
shall  be  pronounced  until  proof  be  heard  of  the  facts.  These 
provisions  show  that  the  technical  rules  applicable  to  chancery 
proceedings,  are  not  to  be  applied  to  cases  of  this  kind.  But) 
if  it  were  an  ordinary  equity  case,  and  an  issue  was  sent  out  of 
chancery  to  be  tried  by  a  jury,  although  the  answer  would  be 
evidence,  yet  it  would  be  subject  to  all  the  rules  applicable  to 
other  witnesses,  a.id  will  be  looked  upon  by  the  jury  with  all 
the  suspicion  that  attaches  to  an  interested  person.  Grisley's- 
Eq.  Ev.  157:  Searcy  vs.  Ealon^  iMS.  decided  by  this  court. 
As  therefore  the  judge  in  his  charge  to  the  jury  only  erred  in 
giving  the  answer  of  ihe  defendant  more  weight  than  it  was  en- 
titled to  have,  the  defendant  cannot  ask  for  a  reversal  of  the 
decree  on  that  account. 

7.  The  remaining  question  to  be  considered  is,  whether  the? 
verdict  of  the  jury  ought  to  have  been  set  aside  as  contrary  to 
the  evidence.  This  question  must  be  determined  upon  the 
same  principles  that  are  applicable  to  trials  at  law.  By  the 
act  of  assembly,  the  party  wishing  it  is  entitled  to  have  the  is- 
sues tried  by  a  juiy.  It  is  not  competent  therefore  for  the 
chancellor  to  disregard  the  verdict  and  decide  the  cause  upon 
his  own  conclusions  as  to  the  facts. 

If  the  party  has  a  right  to  a  jury  trial,  then  all  the  rules  es* 
tablished  by  this  court,  must  apply  in  their  full  force.  It  is 
unnecessary  therefore  to  go  into  an  examination  of  the  proof 
in  the  cause.  It  is  enough  to  say  that  the  verdict  is  not  re- 
pugnant to  the  evidence,  so  far  from  it,  that  when  the  evi- 
\  dence  of  Hamilton,  Mulherrin,  Mrs.  Eins  and  Alley,  are  taken 
together,  and  we  do  not  consider  either  of  them  as  having 
been  successfully  impeached,  it  is  very  difficult  to  resist  the 
conclusion  to  which*the  jury  have  arrived. 

Without  any  open  rupture,  it  is  manifest  from  the  proof, 
that  a  coldness  has  for  a  long  time  existed  between  these  par- 
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ties.     In  this  state  of  things  be  establii-hed  his   shop  in  Nash- NASHyiz,i.E, 

.,,  I        •!        r  1  •  •!  •  1  XX     IXcaoilier,  1837. 

viJIc,  sevoral  miles  Jrom  nis  residence  in  the  country.  He 
took  up  his  residence  at  his  shop  in  town,  and  took  the  girl 
Polly,  with  whom  the  adultery  is  charged,  to  keep  house  for 
him.  He  visited  his  family  but  seldom,  scarcely  once  a  week. 
He  was  in  the  habit  of  sitting  by  the  fire  with  PolJy  after  the 
laborers  in  the  shop  had  gone  to  bed.  He  often  undressed 
before  her  and  went  to  bed.  Her  bed  was  in  a  room  adjoin- 
ing that  in  which  he  slept.  No  other  person  slept  either  io 
his  room' or  in  hers.  When  these  facts  are  considered  in  con- 
nexion with  the  fact  that  Hamilcon  saw  him  setting  on  her 
bed  in  the  country  and  hugging  her,  that  Mrs.  Bins  saw  him 
undressed  in  the  act  of  rising  from  the  pallet  on  which  Polly 
slept,  and  that  Alley  saw  them  near  each  other  in  the  house  in 
town,  he  buttoning  up  his  pantaloons,  and  she  brushing  dov^^p 
her  disordered  and  rumpled  dress,  it  must  be  admitted  that 
the  jury  were  warranted  in  finding  that  they  had  committed 
adultery.  Juries  and  courts  must  judge  of  facts  as  other  men 
o(  discernment,  exercising  a  sound  and  sober  judgment  on  cir* 
cumstances  that  are  duly  proved  before  them.  That  a  man 
thus  living  from  his  wife,  sleeping  thus  near  a  woman  towards 
whom  he  certainly  felt  no  disgust,  and  in  relation  to  whom  he 
has  been  found  in.so  many  equivocal  positions,  is  still  inno- 
cent of  ihe  charge  of  adultery,  is  barely  possible.  We  there- 
fore afiirm  the  decree. 

Decree  affirmed. 


I 
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Nashvili^b, 

December.  1837.  BEDFORD    VS.    BraDY. 

Bedford 

^  Where  a  party  sues  in  equity  for  a  demand  upon   which,   if  sued  for  at 

Brady        ^^^  ^^  action  of  debt  might  have  been  brought,  the  act  of  limitatiooB  of  ftil 
and  not  of  threo  years  will  bar  the  complainant. 

Where  a  note  or  order  evideneing  indebtedness,  is  given  np  to  the  debtor 
for  a  claim  on  the  government,  which  latter  claim  was  not  allowable  by  law: 
Held,  that  the  consideration  upon  which  tha  note  or  order  was  given  np  had 
failed,  and  as  the  note  or  order  was  delivered  to  defendant,  equity  bad  ja- 
risdiction  to  set  it  up  and  decree  payment  of  its  amount. 

In  December,  1817,  or  January,  1818,  Doctor  Shelby 
sold  Wm.  Brady  a  horse,  to  be  used  by  Brady  on  the  Semi- 
nole campaign,  for  which  horse  Brady  was  to  pay  ninety  dol- 
lars before  his  departure,  or  give  Shelby  whatever  be  should 
be  valued  at  when  mustered  into  service,  or  in  case  of  Brady^s 
death,  Shelby  was  to  take  a  horse  left  by  Brady  at  John 
Harding^s. 

Brady  did  not  pay  the  money  before  his  departure,  and  on 
his  return  he  gave  Shelby  at  his  request,  a  paper  of  the  fol- 
lowing tenor:  "I  promise  to  deliver  the  holder  of  this  paper  a 
claim  on  the  United  States  for  a  horse  lost  on  the  Serjlioole 
campain,  to  be  valued  at  $150." 

Shelby  transferred  this  paper  to  Sam.  Houston,  he  to  Geo. 
A.  Bedford,  and  he  proposed  to  assign  it  to  the  complainant, 
William  H.  Bedford,  but  he  preferred  to  have  the  claim  or 
certificate  itself,  upon  which,  Geo.  A  Bedford  enclosed  the 
obligation  to  Brady  and  gave  to  complainant  an  order  on  him 
for  a  certificate.  In  1826,  Brady  placed  in  the  hands  of  com- 
plainant a  certificate  for  $150,  and  other  certificates  for  lost 
horses  and  other  property  to  the  amount  of  $750,  and  as  the 
bill  alleges,  agreed  that  he  should  collect  them  from  the  gov- 
ernment and  pay  himself  the  amount  of  the  order  drawn  in  his 
favor  by  Geo.  A.  Bedford,  out  of  the  proceeds  when  col- 
lected. Brady  also  on  the  30th  January,  1826,  gave  com-* 
plainant  a  power  of  attorney  in  his  name,  to  collect  from  the 
legal  and  proper  officer  appointed  or  that  tnay  be  appointed  at 
Washington  City  by  the  United  States,  to  pay  for  property  lost 
in  the  military  service  of  the  United  States,  all  his  demands 

Vfde  Bvrdoin  vs.  Shiltortf  ante  page  41. 
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against  the  government  for  lost  properly.  On  the  4th  of  Nasmvillb, 
March  following,  the  complainant  filed  claims  for  lost  proper-  — g~J7~5 — 
ty,  and  among  others,  for  that  lost  by  Brady,  in   the  office  of  v 

the  third  auditor  of  the  Treasury,  who  did  not  then    act  upon  ^ 

them,  and  they  were  left  on  file  in  said  office  by  complainant) 
awaiting  the  action  of  the  auditor.  In  April,  1826,  Brady 
himself  being  at  Washington,  procured  his  claims  to  be  pas- 
sed upon,  and  on  the  1st  of  May  was  paid  about  $400  in  dis- 
charge of  such  as  were  satisfactorily  established,  for  which 
sum  be  executed  his  receipt.  Among  his  claims  for  lost 
property  was  one  for  the  horse  purchased  of  Shelby,  which 
was  filed  with  the  others. 

By  letter  dated  June  20ih,  1826,  the  third  auditor  informed 
complainant,  in  answer  to  h's  letter  making  enquiries  in  rela- 
tion to  the  claims  filed  by  him,  that  Brady  had  caused  his 
claims  Jo  be  adjusted  in  person,  and  had  been  paid,  &c.  In 
reply  to  this  letter,  under  dale  of  July  16lh,  1826,  complain-* 
ant  informs  the  auditor  that  before  the  receipt  of  his  letter, 
Brady  had  called  on  him  and  informed  him  what  he  had  done, 
and  adds,  "the  claims  were  the  bona  fide  property  of  the 
Colonel,  which  were  left  by  him  with  me  for  collection,  and 
his  calling  on  you  and  making  settlement,  was  doing  what  he 
had  ar light  to  do,  and  which  accords  with  my  wishes." 

About  the  1st.  of  June,  1831,  Bedford  filed  this  bill  pray- 
ing a  decrew  against  Brady  to  pay  him  $200,  the  valuation  of 
the  horse  he  bought  from  Shelby,  with  interest  on  the  same 
from  the  lime  it  might  have  been  received,  say  from  the  year 
1818  or  1819;  or  if  the  court  should  think  him  entitled  to  re- 
cover no  more  than  the  amount  specified  in  the  paper  given  by 
Brady  to  Shelby,  then  he  prays  for  a  decree  for  that  amount, 
with  interest  from  July  20th,  1822,  the  time  when  be  purchas- 
ed it. 

The  defendant  among  other  things  relies  upon  the  statute 
of  limitations,   and    that  the   remedy,    if  any,  was  at  law. 

The  answer  also  denied  the  statement  in   the   bill,   that  com- 

« 

plainant  was  to  have  a  lien  on  all  the  certificates,  and  to  pay 
himself  out  of  the  proceeds  in  the  first  instance;  but  the  an- 
swer states  that  the  specific  claim  or  certificate  of  $160,  was 
given  to  complainant  in  payment  of  the  order,  and   that  the 
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^te*i!»«/"j7*  ^'^^^'^  ^^^  S'^'^"  "P  ^^  ^®'^"^^"^'     "^^^  certi6cate  of  ^\50^ 
— ^  ,  ■   , —  was  not  for  the  lost  horse  but  for  lost  equipage,  and    was  dis- 

Bedford         „  ,  ,      r  i   /•  r  /•    i         i  • 

V  alJowed,  not  merely  from    defect  of  proof,   but   because  the 

^r^dy       utmost  allowed  by  law  for  lost  equipage  was  $38. 

fV,  A,  Cooke^  for  complainant.  First  as,  to  the  jurisdic- 
tion  of  the  court.     We  conceive  the  court  had  jurisdiction. 

1 .  The  complainant  had  clearly  a  lien  on  the  claims  and 
certificates  placed  in  his  hands  for  the  amount  of  his  debt.  If 
this  be  so,  then  the  jurisdiction  is  undoubted.  Although  the 
complainant  may  have  had  a  remedy  at  law,  the  jurisdiction 
in  chancery  was  concurrent. 

2.  The  complainant  came  here  for  a  discovery  as  to  the 
fact  that  these  claims  were  put  in  his  hands  as  means  of  pay- 
ment, and  that  discovery  was  obtained,  at  least  as  to  one  of 
those  claims;  this  gives  jurisdiction,  for  having  it  for  one  pur- 
pose, the  court  will  assume  it  for  another  to  do  complete  jus- 
tice 

Again,*  the  note  and  certificate  were  delivered  up  and  in  the 
hands  of  the  defendant,  so  that  complainant  had  a  right  to  come 
into  this  court  on  that  ground  alone. 

The  statute  of  limitations  is  no  defence,  for  the  complain- 
ant's claim  would  not  have  been  barred  in  a  less  time  than  six 
years,  and  this  time  had   not  transpired   before  filing  the  bill. 

R.  J.  Meigs^  for  defendant.  If  the  paper  given  by  Brady 
to  Shelby,  above  recited,  is  to  be  regarded  as  an  assignment 
of  $160  of  his  claims  against  the  United  States  for  lost  prop- 
erty, and  he  afterwards  received  the  money  so  assigned,  he 
would  be  looked  upon  in  law  as  receiving  it  for  the  use  of  the 
holder  of  the  paper,  who  could  sustain  an  action  against  him 
for  money  had  and  received.  I  Chit.  PI.  385,  et  seq.  I 
Maule  and  Selwin,  714:  Chit.  PI.  387.  The  case  in  Maule 
and  Selwin  which  is  referred  to  by  Chitty  with  approbation, 
founding  on  it  a  proposition  in  his  text,  is  very  much  to  the 
purpose  here  contenied  for. 

This  action  accrued  May  1st,  1826,  when  the  money  was 
received,  and  is  of  course  barred  by  the  statute  of  limitations 
in  three  years. 
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If  there  is  a  plain,  unembarrassed  remedy  at  law,  this  court  Naahville, 
has  no  jurisdiction— if  it  has,  the  bill  might  have  been  filed '^'''"°''"'^**^^'* 
as  soon  as  the  money  was  received  and  withheld,  and  the  stat- 
ute of  limitations  applies  to  the  bill  as  well  as   to    the  action.       ^^^^y 
If  this  is  a  case,  in  which  there  is  not  concurrent  jurisdiction 
vested  by  the  principles  of  law  in  the  law  and    equity  courts, 
but  exclusively  in  those  of  equity,    then    it  deserves  to   be 
looked  upon  as  a  stale  demand,  the  right  being  vested  in  com- 
plainant by  his  own  showing,  as  early  as  July  20th,  1822,  and 
his  suit  delayed  till  June  1st.  1831,  being  nine  years  and  up- 
wards.    1  Story's  Eq.  §  529,  p.  502. 

But  that  complainant  looked  to  Brady  for  the  money  as 
late  as  July  15th,  1826,  and  did  not  look  to  Brady's  claims 
filed  in  the  third  auditor's  office,  is  demonstrated  by  his  letter 
of  that  date  to  the.  auditor,  above  recited,  because  he  says  in 
that  letter,  the  claims  are  the  Colonel's  bona  fide  property, 
they  were  left  by  him  with  me  for  collection,  what  he  did 
he  had  a  right  to  do,  and  it  accords  with  my  wishes. 

Reese  J.  delivered  the  opinion  of  the  court.  - 

In  1818,  Wm.  Bradyboughtof  Doctor  John  Shelby, ahorse 
with  a  view  to  enter  upon  the  military  service  of  the  U.  States, 
on  account  of  which  he  afterwards  gave  to  Doctor  Shelby 
a  note  of  this  tenor,  ^'I  promise  to  deliver  the  holder  of  this 
paper  a  claim  on  the  United  States  for  a  horse  lost  on  the 
Seminole  campaign,  to  be  valued  at  $150."  This  note  by 
delivery,  passed  from  Shelby  to  Houston  and  from  Houston 
to  Geo.  A.  Bedford.  The  last  named  person  proposed  to  let 
the  complainant  have  it,  but  he  said  he  would  prefer  to  have 
the  claim  or  certificate  itself,  whereupon  George  A.  Bedford 
surrendered  to  Brady  the  note,  and  gave  to  complainant  an  or- 
der upon  Brady  for  a  claim  or  certificate  for  the  amount  of 
$150. 

Some  time  in  the  spring  of  1826,  the  defendant  placed  in 
the  hands  of  complainant,  five  several  claims  or  certificates 
for  property  lost  in  the  service  of  the  United  States,  two  for 
$200,one  for  $150,  one  for  $125,  and  one  for  $80,  in  order  that 
he  might  collect  them  from  the  government,  for  which  pur- 
pose a  power  of  attorney  was  given  by  the  defendant  to  conj- 
VOL.  10.  45 
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WASHVILT.T:,  plainant,  upon  which  the  order   from   George    A.  Bedford  to 

ciefcnidant  was  giiven  up  to  the  latter  bv  the  complainant,  who 

alle2:es  in  his  bill  that  he  was  to  have  for  his  claim  a  lien  on  all 
Bf-Jy       the  certificates,  and  lo  pay  himself  the  $150.  and  the  balance 
if  collected  to  defendant. 

Defendant  in  his  answer  denies  this  statement,  but  avers 
that  the  specific  claim  or  certificate  of  $160,  was  given  la 
payment  of  the  note  or  order.  Afterwards  the  complainaat 
i.aving  filed  in  the  proper  department  tlie  claims  of  defendant, 
the  defendant  himself  obtained  from  the  government  $400, 
for  the  certificates  of  $200  each,  and  the  balance  of  the  claims 
have  never  been  allowed.  The  specific  claim 'or  certificate 
for  $150,  which  in  his  answer  defendant  alleges  was  given  in 
payment,  was  not  for  a  lost  horse,  but  for  lost  equipage,  and 
it  was  disallowed  according  to  the  deposition  of  Peter  Hagner 
Esq.,  not  only  from  defect  of  proof,  but  because  the  utmost  al- 
lowed by  law  for  lost  equipage  would  not  exceed_$38.  Ac- 
cording to  the  answer  itself  then,  and  the  proof  of  Hagner, 
complainant  on  the  ground  of  failure  of  consideration,  would  be 
entitled  to  recover,  unless  barred  by  the  statute  of  limitations, 
or  unless  this  court  should  want  jurisdiction.  The  suit  is  not 
barred  by  the  act  of  limitations,  because  the  action  at  law  might 
have  been  either  indehitaius  assumpsit  or  debt,  and  the  six 
years  necessary  to  bar  the  latter  bad  not  elapsed  from  1828, 
before  the  filing  of  this  bill. 

But  secondly,  also,  a  court  of  cbaocery  has  jurisdiction  in 
this  case  upon  the  grounds  set  forth  in  the  answer  itself.  The 
note  and  the  order  were  both  surrendered  to  defendant,  and 
the  $loO  equipage  certificate,  as  defendant  alleges,  given  in 
payment.  How,  under  such  circumstances,  without  the  ut- 
most difficulty  and  embarrassment,  if  at  all,  cou!d  complain- 
ant have  maintained  an  action  at  law.  The  defendant  had  got 
up  first  the  note,  and  then  the  order,  and  if  it  were  true,  that 
when  delivering  over  to  complainant  lour  certificates  to  collect 
for  him,  he  delivered  to  him  a  fifth,  as  payment  for  the  note  and 
order,  that  fact  seems  to  have  been  exclusively  known  to  de- 
fendant himself.  So  in  any  view  of  this  case,  either  that 
presented  in  the  bill,  or  that  presented  in  the  answer,  a  court 
of  equity  has  jurisdiction  to  give  the  relief  in  this  case  sought. 
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Let  the  decree  be  reversed,  and  let  the   complainant  re-N^sHviLLK, 
cover  against  defendant  the  $150,  with  interest  thereon  from— r — j—r 
July  1826,  until  this  time. 

Decree  reversed. 


Beonet 


COPELAND  AND  PaRK  V8.    BeNNBT  AND  PaRK; 

A  mortgaged  a  slave  to  B,  and  eubsequently  mortgaged  the  eame  slave 
to  C.  At  the  time  the  mortgage  was  made  to  C,  B's  mortgage  was  Bot 
registered,  nor  had  C  any  notice  thereof.  Q*s  mortgage  was  afterwards  re- 
gistered before  C's:  Held,  that  by  the  6th  section  of  the  ant  of  1831,  c  90, 
the  mortgages  took  effect  from  their  registration,  and  B's  had  priority. 

f?A  prior  mortgage,  who  registers  his  mortgagee  af\er  a  subsequent  mort- 
gage is  made  by  the  morigagor,  bnt  before  the  latter  is  registered,  will, 
notwithstanding  he  had  notice  of  the  latter  mortgage  at  the  time  he  had  his 
registered,  be  entitled  to  priority. 

On  1 2th  day  of  February,  1828,  in  Lauren's  district, 
South  Carolina,  the  defendant  Andrew  Park,  executed  to 
the  complainants,  Copeland  and  Park,  a  mortgage  for  girl 
Phillis,  to  secure  them  in  the  sum  of  $300,  for  which  sum 
they  had  become  his  securities  in  a  note  to  the  complainant 
James  Park.  Andrew  Park  remained  in  possession  of  the 
negro,  and  soon  after  the  execution  of  the  mortgage,  he  re- 
moved to  Franklin  county,  Tennessee,  bringing  with  him 
the  girl  Phillis.  In  1832,  Andrew  Park  borrowed  $4^0 
from  the  defendant  Bennet,  and  to  secure  him  delivered  the 
gir]  Phillis.-  f)n  the  2d  day  of  February,  1833,  he  executed 
to  Bennet  a  bill  of  sale,  absolute  on  its  face,  for  the  negro 
Phills,  in  consideration  of  $358  50,  part  of  tbc)  $450  pre- 
Tiously  borrowed.  The  balance  of  the  $450  was  secured 
by  a  bill  of  sale  on  other  property,  but  which  properly  was 
afterwards  iaken  to  pay  another  debt.  In  December,  1833, 
complainant,  William  Park,  went  to  Bennetts  house  and  de- 
manded Phillis,  but  Mrs.  Bennett  refused  to  give  her  up. 
Complainants  then  procured  Andrew  Park  to  acknowledge 
die  execution  of  their   mortgage,  before  the  clerk  of  the 


Beonet 
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Nashvills,  county  court  of  Franklin  county*  on  the  26th  of  December, 

December,  1837.  ^  •"  ,-•        ,  i- 

1833,  and  cadsed  it  to  be  registered  in  Franklin  county  the 

'^^ V"  same  day.  This  bill  was  filed  the  1 5th  day  of  January, 
1834.  The  bill  of  sale  to  Bennec  was  proven  and  register- 
ed the  18th  day  of  December,  1834. 

When  the  bill  of  sale  was  executed  by  Andrew  Park  to 
Bennet,  it  was  agreed  by  the  latter  that  Andrew  Park  might 
redeem  the  girl  Phillis  by  the  25th  of  December,   1833. 

J.  Campbell^  for  complainant  contended, 

1.  That  the  proof  in  the  cause  proved  beyond  dispute, 
that  th^  bill  of  sale  from  Andrew  Park  to  Bennet  was  only  a 
mortgage,  in  which  event  complainants  would  have  a  right  to 
redeem  from  him. 

2.  The  mortgage  to  complainants  was  executed  first,  and 
was  registered  first.  This,  by  the  positive  provisions  of  the 
sixth  section  of  the  act  of  1831,  c  90,  gives  to  it  priority 
over  the  defendants.  It  is  objected,  that  complainants  knew 
when  they  registered  their  mortgage,  that  the  defendant  had 
purchased,  and  had  a  bill  of  sale,  and  that  therefore  his  mort- 
gage cannot  take  effect  as  against  the  defendants.  To  affect 
a  purchaser's  title,  by  notice  of  another  equitable  right,  he 
must  be  a  subsequent  purchaser.     Act  of  1831,  c  90. 

M.  Taul,  for  the  defendants.  1st.  Bennet  was  a  pur- 
chaser for  a  valuable  consideration,  without  notice  of  com- 
plainant's mortgage.  The  purchaser  is  the  real  owner  of  pro- 
perty in  equity,  from  the  moment  he  pays  the  consideration. 
Cooke's  Rep.  437. 

2.  Complainants'  mortgage,  not  having  been  registered  in 
South  Carolina,^  is  void,  as  to  subsequent  purchasers. 

3.  It  was  a  fraud  on  the  part  of  the  mortgagees  to  per- 
mit Andrew  Park  to  remove  the  negro  from  South  Carolina 
to  Tennessee,aud  be  in  possession  of  her  here,  as  the  apparent 
owner  for  such  a  length  of  time  after  the  debt  became  due. 
Vide  the  case  of  Maney  vs.  Killoughj  7  Yerg.  445. 

4.  Although  complainant's  mortgage  was  first  registered,  it 
cannot  prevail  over  Bennett's  purchase,  because  before  the 
acknowledgement  and  registration,   complainants  had  notice. 


Bennet 
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What  amounts  to,  or  is  evidence  of  notice?     Vide  2  Fonb.  ^-^'^^'^tniS,' 

'  Deceiuber,  1837. 

'  ,  .    ,  .  Copeland 

Complainants  admit  in  their  bill  that  Bennett  had  posses-      _  v 
sion.     For  the  true  construction  of  the  registration  act  of 
1831,  seethe  case  of  Hays  vs.  McGuire^  8  Yer.  92. 

6.  Andrew  Park's  possession  of  the  negro,  in  Tennes- 
see,  for  more  than  three  years,  claiming  her  as  his  own,  vest- 
ed  in  him  the  absolute  right  of  property,  4  Yer.  Rep.  174: 
ib.  597:  5  Yer.  Rep.  281. 

6.  James  Park  having  no  interest  in  the  suit,  was  impro- 
perly made  a  complainant.  Although  the  bill  states  that  the 
mortgage  was  made  to  the  complainants,  it  was  in  fact  made 
to  James  Copeland  and  William  Park. 

7.  The  note  for  $300  was  fraudulent,  so  far,  as  James 
Park  was  concerned.  From  his  own  showing,  Andrew  Park 
had  only  received  $246,  over  and  above  his  share  of  the  es- 
tate. It  was  therefore  fraudulent  in  him  to  take  security  for 
a  larger  amount. 

TuRLEF,  J.  delivered  the  opinion  of  the  court. 

Upon  the  facts  presented  in  this  record  two  questions  are 
presented.  '  1st.  Is  the  title  of  Bennet,  if  he  had  any,  a 
mortgage  or  an  absolute  conveyance?  That  it  is  a  mortgage 
we  cannot  doubt;  all  the  circumstances  show  and  the  parties 
admit  that  it  was  so  originally,  but  say,  that  the  equity  of  re- 
demption was  released  before  Bennett  knew  of  complainant's 
title.  If  the  equity  of  redemption  was  released,  it  was  with- 
out consideration,  and  the  court  will  not  permit  the  claims  of 
creditors  to  be  defeated  thereby. 

2d.  This  court  has,  in  the  case  of  Douglas  vs.  Morfardy 
8  Yer.  Rep.  373:  and  the  case  of  Payne  vs.  Lassiter^  not 
reported,  decided  that  a  vendee  of  a  negro  acquired  no  title 
thereto,  against  any  person  except  the  vendor,  unless  the 
conveyance  be  by  bill  of  sale  registered  according  to  law. 
In  this  case,  the  mortgage  of  complainants  was  registered  on 
26th  day  of  December,  1833,  that  from  that  time  it  was  a 
good  title  as  against  all  persons  who  had  not  acquired  rights  lo 
the  negroes,  previously  thereto,  is  admitted;  but  it  is  insisted 
that  Bennet  had.     It  is  true  he  had  taken   a  conveyance  of 
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Nashvills,  ihe  negro  previously,  but  this  coDveyance  was  not  registered 
—; —         'till  the  18th  December,  1834,  and  by  the  6ih  section  of  the 
V         act  of  1831,  c  90,  it  only  took  effect  from   the  date  of  its 
Bennet      registration.     Complainants'  title  then,  having  been  register- 
ed first,  and  being  founded  on  a  fair  and  valuable  considera- 
tion, must   overreach   and  destroy  any  claim  of  Bennet's, 
arising  out  of  a  subsequently  registere'd  bill  of  sale. 

But  it  is  said,  that  the  complainants  at  the  time  they  re- 
gistered their  mortgage  had  notice  of  Bennet's  bill  W  sale, 
and  that  they  are  therefore  bound  by  it.  This  is  not  the  law. 
The  complainants  were  not  subsequent  purchasers,  and  this 
principle  applies  to  none  other.  If  Bennet's  bill  of  sale  had 
been  registered  first,  and  he  had  had  notice  of  the  existence 
of  the  complainant's  mortgage,  he  would  have  been  bound 
thereby,  as  a  subsequent  purchaser.  For  the  statute  above 
referred  to,  provides,  that  any  deed  of  conveyance,  bill  of 
sale,  or  other  instrument,  which  shall  be  last  executed,  but 
first  registered,  shall  have  preference,  unless  it  is  proved  in 
a  court  of  equity  that  such  subsequent  purchaser  had  full  no- 
tice of  the  previous  conveyance. 

The  decree  given  in  this  case  will  therefore  be  reversed, 
and  a  decree  in  couformity  with  the  rights  of  the  parties  en- 
tered in  this  court. 

Decree  reversed. 


or    THE    BtATE    OF    TENNESSEE. 


Pearce  vs.  Gleaves,  et,  ul. 

Under  the  statute  of  dMlributions  of  Tennessee,  allhoagh  there  is  a  will 
and  only  a  partial  intestacy,  still  advancements  made  in  the  lifu  time  of  the 
testator,  roast  be  brought  in,  upon  a  division  of  the  undevised  personalty. 

In  cases  of  partial  intestacy,  the  devises  or  bequests  in  the  will  of  either 
real  or  personal  estate,  arc  not,  under  the  net  of  1766,  advancements  made 
in  the  life  time  of  the  testator,  therefore,  they  are  not  to  be  brought  in  and 
accounted  for,  in  the  distribution  of  ihe  anbeqaeathed  residue  of  personal 
property. 


Testator  by  his  codicil  says,  **Sioce  I  have  assigned  the  above,  (i.  e.  thft 
will,)  I  find  I  had  forgotten  to  make  provision  for  my  dftugthers;  after  the 
death  of  my  wife,  I  wish  my  negroes  to  be  sold,  except  negro  boy  Jack,*' 
4'C.  and  three  others  named  in  the  will.  He  then  bequeaths  $200  to  one  of 
his  daughters,  and  no  more,  and  directs  all  his  debts,  stock  of  horses  and 
cattle,  &c.  to  be  equally  divided  among  all  the  children,  including  the 
daughters:  Held,  that  the  proceeds  of  the  slaves  ordered  to  be  sold  do  not 
vest  in  the  daughters,  but  are  undisposed  of. 

The  facts   of  the   case  are  slated  in   the  opinion  of  the 
court. 

JV.   E.  i^derson^    fV.  A,   Ceokt  nnd  R,  J.  JUtigSy  for 
complainant. 

F.  B,  Fogg  and  Geo,  S.  Yerger^  for  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  question,  which  at  the  threshold  presents  itself  is,  whe- 
ther in  a  case  of  partial  ifitestacy,  those  clainning  a  distribu- 
tion of  the  personal  estate,  not  bequeathed,  shall  be  required 
to  bring  into  contribution  the  portions  advanced  to  them  by 
the  testator  in  his  life  (ime.^  As  such  contribution  is  directed 
by  the  statute  of  distribution,  the  entire  provisions  of  which 
are  distinctly  and  in  terms  predicated  upon  a  dying  intestate, 
it  is  argued,  that  were  such  intestacy  does  not  exist  as  to  the 
whole  estate,  the  case,  by  the  very  letter  of  (he  statute  re- 
quired with  a  view  tc  such  contribution  has  not  occurred, 
tnd  that  the  equality  which  the  statute  seeks  to  attain  in  cases 
of  intestacy,  can  have  no  ground  upon  which  to  operate, 
Where  ihe  testator,  by  making  a  will,  has  shown  a  purpose 
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Nashville,  not  to  submit  to  the  rule  of  distribution  by  the  law  prescrib- 

December,  1837.      ,         ^       .  .    .  ^  . 

-ed.     Such  have  been  the  opinions  of  the  English  courts  upon 


VS.         the  statute  of  Charles   the   Second,  of  which  our  statute  of 

I  Gleavei 

I 


1766  is  a  copy.  See  Ves.  224:  2  William's  on  Executors, 
918,  919.  And  such  too  have  been  the  opinions  of  the 
courts  in  some  states  of  our  union.  See  4  Pcssau.  252.  But 
solid  as  may  be  deemed  the  grounds  upon  which  these  deci- 
sions have  been  based,  the  question  here  is  not  regarded  as 
open.  For  although  the  cases  of  Vance  vs.  Huling,  2  Yer. 
Rep.  134:  and  Goodrich  vs.  Sturdevant^  3  Yer.  Rep.  96, 
arose  upon  the  statute  of  descents,  1784,  still,  as  the  provi- 
sions of  that  statute,  also,  are  predicated  upon  a  dying  with- 
out a  last  will  and  testament,  the  same  objection  would  have 
existed  to  the  collation  of  the  lands  settled  upon  his  children 
by  the  testator  in  his  life  time,  with  those  uirdevised  lands 
which  constituted  the  subject  of  the  partition.  The  same 
remarks  may  be  made  with  regard  to  the  decisions  of  North 
Carolina  upon  our  statute  of  1766.  3  Hawk.  76:  2  Mur- 
phy,  150. 

2.  The  next  question  is,  whether  in  a  case  of  partial  in- 
testacy, the  devises  and  bequests  in  the  will  can,  under  the 
act  of  1766,  be  considered  as  advancements  made,  or  por- 
tions settled  in  the  life  time  of  the  testator,  so  as  to  affect 
the  distribution  of  the  unbequeathed  personal  property?  This 
question  has  been  conclusively  determined  in  the  negative 
in  England,  upon  the  statute  of  Charles  the  Second;  in  North 
Caroling,  upon  our  statute,  and  in  other  states  of  the  union, 
upon  statutes  similar;  and  there  is  no  authority  to  the  contrary. 
The  cases  of  Vance  vs.  Hulingj  2  Yer.  Rep.  135,  and 
Goodrich  vs.  Slurdevant^  3  Yer.  Rep.  95,  are  expressly 
placed  upon  the  omission,  in  the  Statute  of  descents,  1784, 
of  the  words,  "in  his  life  time,"  which  occur  in  the  statute 
of  distributions  of  1766,  and  the  settlement  cases  in  Eng- 
land, also  referred  to  in  the  tbove  mentioned  cases,  distinct- 
ly disclaim  the  construction  by  them  given  to  the  terms  of  the 
settlements  in  question,  as  being  applicable,  or  as  having  at 
any  time  been  adopted  in  reference  to  cases  arising  under  the* 
statute  of  distributions. 

It  is  decided,  indeed,  in  the  cases  in  1  and  2  Yer.  Rep. 


OP    THE    STATJs:    OF    TENNI::  f.SEE.  361 

that  lands  devised  may  be  brought  into  collation  with  lands  Nabmvillb, 

undevised,  but  it  cannot  thence  be  contended  successfully, *- 

that  because  in  this  case  lands  were  devised,  they  shall  by  v 

virtue  of  these  decisions,  be  brought  into  contribution  in  the  Cleaves 
distribution  of  the  unbequeathed  personal  estate,  because,  as 
we  have  said,  these  decisions  were  made  upon  the  ground  of 
the  omission  of  the  words  '*in  his  life  time,"  in  thq  act  of 
1784,  which  words  occur  in  the  act  of  1766,  under  which 
the  case  before  us  arises,  and  by  virtue  of  the  terms  of  the 
latter  act,  both  devises  of  land  and  bequests  of  personal 
property  are  excluded  from  the  claim  of  contribution  in  a 
case  of  partial  intestacy. 

3.  A  question  on  behalf  of  the  daughters  of  the  testator, 
has  been  raised  upon  the  words  in  the  commencement  of  the 
codicil,  which  are  as  follows,  to  wit:  ^^Sipce  1  have  assigned 
the  above,  I  find  I  had  forgotten  to  make  provision  for  my 
daughters;  after  the  death  of  my  wife,  I  wish  my  negroes  to 
be  sold,  except  negro  boy  Jack,  which  I  give  to  my  soD| 
Michael  Gleaves,"  and  then  he  excepts  and  bequeaths  three 
other  negroes.  It  is  insisted,  that  after  the  declaration  of  the 
testator,  that  he  had  not  made  a  provision  for  his  daughters, 
the  sense  of  the  thing  and  the  intention  of  the  testator  re- 
quire that  the  words,  "therefore,"  or  '4o  that  end,"  should 
be  inserted,  so  that  it  might  read,  that  having  discovered  that 
he  bad  not  made  an  adequate  or  any  provision  for  his  daugh- 
ters, for  that  end  or  purpose,  he  wished  his  negroes  to  be 
tsold,  after  the  death  of  his  wife,  with  the  exceptions  enume- 
rated. 

It  is  not  necessary  to  criticise  the  cases  which  have  been 
referred  to  on  either  side,  to  show  that  the  court  to  effectu- 
ate an  apparent  intention,  have,  or  have  not  over  the  words 
of  the  will,  the  suppletory  power  contended  for.  Because, 
in  the  balance  of  the  codicil  there  is  a  specific  bequest  to  one 
of  the  daughters  o(  $200,  with  directions  tliat  she  should 
have  no  more,  and  all  the  debts  due  the  testator  and  all  his 
stock  of  horses,  cattle,  &c.  are  directed  to  be  equally  di- 
vided among  all  the  children,  including  the  daughters,  except  ^ 
the  daughter  above  spoken  of. 

If  then  the  testator  had  disposed  of  the  proceeds  of  the 
VOL.  10  46 
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Blcemblr'^?'^'®  of  the  negroes,  there  is  from  the  codicil  itself,  more  rea- 
-nr son  to  believe  that  with  some  further  view  to  a  provision  for 

ihompson       .  *^ 

V  bis  daughters,  he  would  have  given  the  proceeds  among  all 

bis  children,  with   the    exception  perhaps  of  one  daughter*, 

than  that  he  would  have  given  such  proceeds  to  the  daughters 

exclusively.     We  are  therefore  of  opinion  that  the  de.cree  of 

the  chancellor  should  be  affirmed. 

Decree  affirmed. 


Watson 
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1(7  460  Thompson  vs,  Watson  and  Gibson^ 


A  surety  or  endorser  may,  notwithstanding  the  act  of  1801,  c  18,  insist 
npon  any  matter  in  discharge  of  himself,  which  constituted  a  distinct  ground 
•f  equitable  relief,  before  the  passage  of  that  act. 

Where  the  complainant,  the  accommodation  endorser  on  a  bill  single,  ver- 
bally notified  the  holder  to  sue  the  maker  and  prior  endorsers  at  a  time  whenv 
if  suit  had  been  brought,  the  money  could  have  probably  been  made,  but 
which  he  neglected  to  do  until  they  became  insolvent,  it  was  held,  (not- 
withstanding a  judgment  by  default  had  been  taken  against  the  complainant,,) 
that  he  was  discharged  in  equity. 

The  mere  giving  time  by  the  creditor  to  the  principal,  unless  it  is  ibunde<f 
upon  an  agreement  binding  upon  the  creditor,  will  not  discharge  the  surety. 

The  bill  in  this  case,  alleged  several  distinct  and  indepen- 
dent grounds  for  equitable  relief,  all  of  which  were  contro- 
verted, but  as  the. opinion* of  the  court  is  wholly  founded  up- 
on one  of  the  grounds  set  forth  in  the  bill,  the  facts  in  rela- 
tion to  that,  as  found  in  the  bill,  answers  and  proof,  were  as 
follows: 

On  the  20th  January,  1836,  the  defendants,  Watson  and 
Gibson,  re'covered  a  judgment  by  default  against  the  com- 
plainant Thompson  and  George  W.  Richardson  for  $489  60 
and  costs.  This  judgment  was  obtained  against  complainant 
and  Richardson,  as  endorsers  of  a  bill  single,  pttrporting  to 
be  executed  by  James  L.  Bryant,  payable  to  Hay  den  Ar- 
nold, or  order,  at  the  office  of  discount  and  deposite  of  the 
'Bank  of  the  United  States  at  Nashville,  for  $450,  dated  30th 
March,  1833,  and  due  four  months  after  <Iate.     The  bill  sin- 


0^    THE    STATE    OF    TENN/ISSfife.  363 

gie  was  endorsed  by  Hayden  Arnold  as  first  endorser,  George  nashvillb, 

W.  Richardson  as  second,  and  complainant  as  third  endorser, '- * 

and  was  endorsed  for  the  accommodation  of  Richardson,  the        o™P»o»i 
second  endorser.  Watsgn 

The  note  when  endorsed  by  Thompson  was  without  date. 
It  was  executed  and  endor-;ed  about  a  year  before  March, 
1833,  the  time  it  bears  date,  but  was  delivered  at  that  time 
to  defendants  for  valuable  consideration. 

At  the  time  the  note  fell  due,  Bryant,  Arnold  and  Richard- 
son (particularly  the  two  first)  were  merchants  in  good  stand- 
ing and  credit.  In  the  month  of  August,  1833,  Thompson  no- 
tified Watson  and  Gibson  to  proceed  to  collect  their  money 
on  the  note,  otherwise  he  would  be  no  longer  responsible. 
•In  the  month  of  November  afterwards  he  wrote  to  Stephen 
Adams  to  give  a  similar  notice,  which  notice  Mr.  Adams  ver- 
bally gave  to  defendants.  At  the  lime  Thompson  notified 
them  to  sue,  both  in  August  and  November,  Bryant,  Arnold 
and  Richardson  were  all  in  good  standing  and  credit;  and  if 
at  that  time  suit  had  been  brought  or  steps  had  been  taken  to 
secure  the  debt,  it  might  have  been  done.  It  was  not  done 
until  the  spring  or  summer  following,  when  all  the  parties  but 
the  complainant  had  become  insolvent.  No  reason  was  alleged 
in  the  bill,  as  to  this  point,  why  the  defence'*  insisted  on  was 
not  made  at  law:  The  answer  insisted  on  this  as  a  defence  to 
the  bill.  The  chancellor  was  of  opinion  the  complainant  was 
eniitled  to  relief,  and  decreed  a  perpetual  injunction  against 
the  judgment  at  law.  From  the  decree  the  defendants  ap-r 
pealed  to  this  court. 

J.  Campbell,  for  complainant.  1 .  'f  he  complainant  had  a 
right  to  call  on  Watson  and  Gibson  to  sue,  or  to  proceed  to 
collect  their  debt  from  those  who  were  liable  on  the  note  be- 
fore him.  Act  of  1801,  c  18,  §  1,  2,  3.  If  the  creditor 
fails  to  sue  when  called  on,  the  surety  may  avail  himself  of 
the  defence  either  at  law  or  in  equity.  Hancock  vs.  Bryant 
and  Hunt,  2  Yer.  Rep.  476:  Pain  vs.  Packard,  13  J.  R. 
174:  King  vs.  Baldwin,  17  J.  R.  384. 

?.   Whatever  will  discharge  the  suieties  will  discharge  the 


WataoD 
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Decen"' 1837*  ^'^^^'^^®^*     Theobold  On  PriDcipal  and  Surety,  180,  margin' 
■—- a],  107,  at  top. 

Thompson  * 

V  3.  The  omission  of  the  surety  to  defend  at  law,  where  he 

has  given  notice  to  the  creditor  to  sue  the  principal  debtor, 
and  he  has  neglected  or  refused  to  do  so,  to  the  injury  of  the 
surety,  will  not  prejudice  the  sureties  right  in  equity.  Pain 
vs.  Packard^  13  John.  Rep.  174:  King  vs.  Baldwin,  17 
John.  Rep.  384:  Hancock  vs.  Bryant^  2  Yerger's  Rep.  476. 
4.  The  date  of  the  note  was  left  blank,  and  was  afterwards 
filled  up,  without  a  re-delivery;  this  renders  it  void. 

Geo.  S.  Yerger^  for  defendants.     1 .  Does  notice  from  a 
surety  to  the  creditor  to  proceed  against  the  principal  debtor, 
and  his  failure  to  do  so,  discharge  the  surety?     I  maintain  that . 
it  does  not.     The  true  rule  is  laid  down  by  Chancellor  Kent. 
Eing  vs.  Baldwin^  2  John.  Ch.  Rep.  554. 

Mere  delay  to  sue  the  principal,  although  the  creditor  has 
been  notified  to  proceed,  is  not  sufficient  to  exonerate  the 
surety  from  liability;  delay  to  proceed  against  the  principal, 
in  order  to  have  this  effect,  must  be  delay  for  value,  i.  e.  a 
pontract  for  delay.  JWLrmore  vs.  Potpell^  12  Wheaton's 
Reports:  Johnston  vs.  Searcy^  4  Yerger's  Rep.   182,  491: 

1  M'Cord's  Ch.  Rep.  454:  9  Wheaton's  Rep.  720. 
The  remedy  for  the  surety,  if  the  creditor  will  not  sue,  is 

to  file  a  bill  making  the  creditor  and  principal  debtor  parties, 
and  thereby  compelling  the  latter  to  pay  it.  1  Story's  Eq.  § 
639:    Wright  vs.  Simpson^  6  Vesey,  734:  JSTesbii  vs.  Smith, 

2  Bro.  rh.  Rep.  579:  Hays  vs.  Ward,  4  John.  Ch.  Rep. 
}23:  £tn^vs.  Baldwin^  2  John.  Ch.  Rep. 

The  case  of  Hancock  vs.  Bryant  and  Hunt,  2  Yerger's 
Reports,  does  not  settle  the  law  upon  the  point.  In  that  case 
Catron,  Ch.  J.  dissented;  it  is  founded  upon  King  vs.  Bald- 
toin,  17  John.  Rep.  This  latter  case  ought  not  to  be  regard- 
ed as  a  controlling  authority,  it  was  decided  by  a  bare  majority 
of  one  senator  against  the  opinion  of  chancellor  Kent  and  a 
majority  of  the  judges  of  the  supreme  court  of  New  York, 
and  is  based  upon  fallacious  and  unsound  reasons.  (Here  the 
counsel  examined  and  commented  upon  the  reasons  givt^n  for 
the  decision.)     It  is  contrary  to  the  rule  laid  down  by  judge 


Thompson 

▼ 

Watson 
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Story  and  the  English  chancellors,  and  has  been  generally  dis-  Nashvillk, 

approved  of  by  every  American  court  when  ihe  subject  has  ■ 

been  examined.    Vide  5  Pickering's  Rep.  307:  4  Pickering's 

Rep.  382:  2  Pickering's  Rep.  614:  4  Vermont  Rep.  131: 

cited  Cbitty  on  Bills,   (last  edition,)  appendix  816:  1  Dev. 

Rep.  484:  1  Watts'  Rep.  146—7. 

2.  But,  admitting  the  cases  of  King  vs.  Baldmn  and  Han- 
cock vs.  Bryant  and  Hunt  to  be  law,  they  do  not  apply  to  this 
case;  this  is  not  the  case  of  a  surety.  An  accommodation 
endorser,  although  for  ^ome  purposes  he  is  considered  in  the 
nature  of  a  surety,  yet,  he  has  not  that  character  upon  a  ques- 
tion of  this  kind.  The  endorsement  is  a  distinct  and  inde* 
pendent  contract.  6  Cranch's  Reports.  It  is  not  a  guaranty 
that  the  principal  shall  pay,  but  it  is  a  distinct  undertaking 
that  if  the  maker  does  not  pay  the  note  at  maturity,  the  endor- 
ser will;  when  he  pays  it,  the  note  is  not  extinguished,  but  it 
becomes  his  property  and  he  may  sue  upon  it.  The  distinc- 
tion between  a  mere  surety,  and  an  accommodation  endor- 
ser, is  well  settled.  The  rule  laid  down  in  King  vs.  Baldwin 
does  not,  even  in  the  courts  of  New  York,  apply  to  the,  case 
of  an  accommodation  endorser.  16  John.  Reports,  152: 
Beardslyvs.  Warren^  6  Wendal,  613:  3  Wendal's  Rep. 
216:  ProtU  vs.  Lennox,  3  Wheaton's  Rep.  680- 

3.  The  act  of  1801,  c  18,  §  1,  2,  3,  does  not  affect  this 
case.  To  make  a  notice  available  under  that  act,  it  must  be 
in  writing;  in  this  case  it  was  only  verbal.  This  court  has 
solemnly  decided  upon  two  occasions  that  where  the  provis- 
ions of  the  statute  require  a  notice  or  contract  to  be  in  wri- 
ting, the  coui*ts  cannot,  without  repealing  the  legislative  enact- 
ment, dispense  with  it.  Patton  vs.  M^Clurt,  Martin  and 
Yerger's  Rep;  Jfewnanvs.  Carroll^  3  Yerger's  Rep.  26. 

4.  The  date  of  the  bill  single  was  left  in  blank,  and  was 
filled  up  at  tlie  time  of  its  delivery  by  Richardson.  This  it 
is  said  renders  it  void.  ^ 

Bills  single,  by  our  act  of  1762,  c  9,  are  placed  upon  a  footing 
with  bills  of  e&change  and  promissory  notes,  and  must  be 
governed  by  the  same  rules.  Blanks  left  for  names,  dates, 
&c.  in  promissory  notes  and  bills  of  exchange,  &c.  do  not 
avoid  them.     Chitty  on  Bills,    (last  edition)    170,313,  and 
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Nashville, note:  Mitchell  vs.  Culver.  7  Cowen's  Rep.  336,  337,  and 

December  1837.  ,  '  r  ' 

note  to  that  case.  ^ 

V  5.   The  endorsement  in  tbis  case  was  not  under  seal,    and 

Watson  jf  jjjg  relief  sought  by  this  bill  is  available  at  all,  the  defence 
could  have  been  made  at  law,  and  no  legal  reason  is  shown 
why  it  was  not  made.  7  John.  Ch.  Rep.  332:  2  Page's 
Rep.  499:  2  John.  Ch.  Rep.  555:  1  Hill's  Equity  Rep.  99: 
3  Starkie's  Ev.  1389.  And,  although  equity  may  have  a 
concurrent  jurisdiction,  yet  if  the  case  originated  in  a  court  of 
law,,  the  defence  must  be  mada  there  unless  some  reasonable 
cause  is  shown  why  it  was  not.  Green  vs.  Thompson^  3 
Yerger's  Rep:  8  Con.  Ch.  Rep.  65:   10  Peter's  Rep.  498, 

Reese,  J.  delivered  the  opinion  of  the  court. 

Watson  and  Gibson  obtained  at  law  a  judgment  by  default 
against  complainant  and   onft^George  W.  Richardson,  as  en- 
dorser of  a  biU  single,   purporting  to  be  executed  by   James 
L.  Bryant,  as  maker,  and   made  payable  to  Hay  den  Arnold, 
at  the  branch  bank  of  the  United  States  at  Nashville,  dated  in 
March,  1833,  and  due  four  months  after  dale.     It  is  endorsed 
by  Hayden  Arnold,  as  first  endorser,  by  George  W.  Richard- 
son, as  second  endorser,  and  by  complainant  as  third   endor- 
ser.    It  is   satisfactorily  proved  in   this  case,   that  at  the  re- 
quest and  for  the   accommodation  of  Geo.  W.  Richardson, 
and  without  consideration,  Bryant,   Arnold  and  complainant, 
about  a  year  before  the  date  of  the  bill  single,  became  parlies, 
thereto,  for  the  purpose  of  its  being  negotiated  in  the  branch 
bank  of  the  United  Stales,  to  meet  and  satisfy  some  existing 
liability  of  Richardson,  the  bill  single  being  then  left  undated. 
At  the  time  it  bears  date,  it  was  passed  to  Watson  and  Gibson 
by  Richardson   in  payment  of  a  pre-existing  debt.     In  Au- 
gust, 1833,  Thompson,  the  complainant,  verbally  requested 
Watson  and  Gibson  to  commence  suit  upon  the  note,  and  in 
the  «nonth  of  November  afterwards  he  wrote  to  Stephen  Ad- 
ams, requesting  him  to  notify  Watson  and  Gibsonthat  he  did 
not  wish  to  continue  liable  as  endorser,  and  that  thev  should 
forthwith  institute  suit   upon  the  bill  single;  Adams  did  tliis, 
by  showing  to  them  the  letter  of  complainant.     They  replied 
that  Richardson  had  been  asking  time  till  Christmas,  and  that 
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the/  believed  him  to  be  an  honest  man,  and  had  confidence  Nabhvii.lb, 

1.       i_  ij  o.    •  1  r        -11     L  •  December,  1837. 

that  he  would  pay.     Suit  was  not  brought  till  the  spring  or  -    — 

summer  of  1834,   at  which  time  all  the  parties  to  the  note,  v 

but  the  complainant,  had  become  insolvent.  But  the  proof  Wauon 
makes  it  probable  that  in  August  or  November,  1S33,  the  debt 
could  have  been  collected  from  Bryant,  Arnold  and  Richard- 
son. The  answer  admits  the  veibal  demand  to  bring  suit  in 
August,  1833,  and  the  notice  to  the  same  efTecc  given  through 
Adams  in  November.  Questions  relating  to  the  insertion  of  a 
date  in  a  sealed  instrument — to  the  use  of  the  bill  at  one  time, 
for  a  purpose  different  from  that  for  which  it  was  created  at 
an  earlier  time — to  the  effect  of  the  accommodation  charac- 
,  ter  of  the  paper,  if  known  to  the  defendants  when  they  re- 
ceived it  in  payment  of  a  pre-existing  debt,  and  especial- 
ly, as  to  the  effect  of  any  or  of  all  these  matters  upon  the 
jurisdiction  of  a  court  of  chancery  after  a  trial  at  law, 
have  been  raised  and  elaborately  discussed  by  the  counsel. 
But  we  have  deemed  it  proper  to  limit  our  consideration  of 
the  case  to  the  enquiry,  whether  the  complainant  be  entitled 
to  relief  in  this  court,  upon  the  ground  that  in  August  or  No- 
vember, 1833,  the  defendants  were  requested  and  urged  to 
bring  suit  upon  the  bill  at  a  time  when,  in  all  probability,  the 
money  could  have  been  made  of  those  first  liable,  but  which 
they  omitted  and  refused  to  do  until  all  but  the  complainant, 
became  insolvent.  This  enquiry  has  been  settled  in  the  affir- 
mative by  a  case  fully  in  point  decided  by  the  supreme  court 
of  this  State,  the  case  of  Hancock  vs.  Bryant  aiid  Hunt^ 
2  Yerger's  Rep.  476.  This  case  has  to  sustain  it.  the  author- 
ity of  King  vs.  Baldioin,  17  John.  Rep.  384;  which  liatter 
case  was  founded  upon  that  of  Pain  vs.  Packard  in  the  same 
State.  But  the  authority  of  the  case  of  King  vs.  Baldwin 
has  been  questioned  in  the  argument,  and  indeed  denied  on  the 
ground  that  a  majority  of  senators  against  the  weight,  and  num- 
bers, and  talent  of  the  bench  decided  the  case;  and  upon  the 
further  ground  that  it  has  been  questioned  and  impugned  in 
Pennsylvania,  Vermont,  &c.  And  we  are  also  called  upon 
to  overrule  the  case  of  Hancock  vs.  Bryant^  which,  it  is 
said,  has  not  met  with  the  approbation  of  the  profession.  It 
is  not  necessary  that  we  should  state  whether,  if  the  question 
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Nashville,  ^ere  res  integra.  it  would  receive  at  our  hands  a  simUar  de- 

Dccoiubcr,1837  .        .  *'__:     ,  ,      ,  .  , 

' termination.     We  have  had  occasion  more  than  once  to  ex- 

ompson    pj.ggg  Qy^.  ggjjge  q{  i\^Q  importance  of  adhering  v^ilh  some  uni- 

Watson  formity  to  decisions  when  once  made,  deeming  fluctuation  of 
judicial  opinion  an  evil  of  such  magnitude  as  not  to  find  its 
equipoise  of  good,  in  any  fancied  or  real  approximation  to 
greater  correctness.  In  New  York,  the  case  of  King  vs. 
BaMtoiny  though  decided  perhaps  against  the  opinion  of  a 
majority  of  the  profession  on  the  bench  and  at  the  bar,  re- 
mains,  after  the  lapse  of  eighteen  years,  undisturbed,  and  ex- 
acts the  acquiescence)  if  not  the  approbation  of  the  profession 
in  that  State.  Yet  the  principle  maintained  in  the  cases  of 
Pain  vs.  Packard  and  King  vs.  Baldmn^  unliks  the  case  of 
Hancock  vs.  Bryanf,  has  no  statutory  ground  upon  which  to 
stand.  It  would  be  a  matter  of  more  difficulty,  therefore,  to 
oi^^rthrow  the  authority  of  our  own  case  than  the  New  York 
one.  Before  our  statute  of  1801,  c  18,  a  surety  might  have 
filed,  as  he  still  may,  his  bill  against  his  principal  and  the  cred- 
itor, alleging  the  apprehended  insolvency,  or  removal  of  the 
former,  and  have  compelled  payment  of  the  debt.  By  that 
act,  when  a  security  or  the  assignor  of  a  bill,  bond  or  note 
may  entertain  similar  apprehensions,  he  can  give  notice  in 
writing  to  the  creditor  to  put  the  instrument  in  suit  against  the 
principal  or  drawer,  and  if  for  thirty  days  this  be  omitted  by 
the  creditor,  he  shall  thereby  forfeit  the  right  he  would  other- 
wise have  had  to  demand  and  receive  the  amount  due  from 
such  assignor  or  security. 

Section  4th  provides  that  when  sued  at  law,  the  assignor 
or  security  may  give  the  act  in  evidence,  if  by  two  witness- 
es he  prove  in  open  court  a  copy  of  the  notice.  But  not  ha- 
ving it  in  his  power  in  a  court  of  law  to  make  this  full  proof 
and  formal  defence,  the  security  may  in  chancery,  according 
to  the  case  of  Hancock  vs.  Bryant^  insist  upon  the  equity 
which  he  had  before  the  statute  and  by  the  statute,  and 
show  that  he  requested  the  creditor  to  bring  suit,  which  he 
refused  and  omitted  to  do,  and  that  such  refusal  and  omission 
had  operated  upon  him  an  injury.  This,  it  is  said,  shall  affect 
the  conscience  of  the  creditor.  Such  is  the  principle  of  the 
case  of  Hancock  vs.  Bryant^  and  this  case,  which  we  do  not 
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feel  at  liberty  to  overrule,  is  decisive  of  (he  one  before  the  Washtillb, 
court.  In  yielding  to  the  authority  of  Hancock  vs.  Bryant^ 
we  do  not  mean  to  question  the  principle  determined  in  the 
case  of  Johnson  vs.  Searcy^  A  Yerger's  Reports,  182,  and  in 
still  more  recent  cases,  to  wit:  that  the  mere  giving  of  time 
by  the  creditor  to  the  principal,  and  not  upon  an  agreement 
which  would  bind  the  former,  shall  not  exonerate  the  security. 
To  that  principle  we  give  our  full  assent.  The  case  before 
the  court,  and  the  case  of  Hancock  vs.  Bryant  rest  upon  an^ 
other  grouted,  upon  the  express  request  of  the  surety  to  sue, 
upon  the  refusal  or  omission  of  the  creditor  to  comply  with 
such  request  to  the  injury  of  the  surety  or  endorser.  In  this 
case  the  request  to  sue  is  not  only  admitted  by  the  defendants 
in  their  answer,  but  is  likewise  proved.  It  is  satisfactorily 
proved  also,  that  the  refusal  or  omission  of  the  defendants  to 
comply  with  this  request,  produced  injury  to  the  complainant, 
because,  in  the  meantime,  those  who  were  liable  before  him 
find  to  him,  became  insolvent.     The  decree  will  be  affirmed. 

P«cree  affirmed. 


Trainer  i^^.  Skein. 

Deorees  in  chancery  for  money,  do  not  bear  twelve  and  a  half  per  eeat 
interest  per  annam,  from  the  time  of  their  rendition  in  the  coart  below  until 
affirmance  in  the  supreme  court. 

A.  /.  Meigs^  for  complainant. 
Geo,  S.  Yergevj  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

A  decree  has  been  pronounced  at  the  present  term,  in  this 
case,  affirming  a  decree  of  the  chancery  court  made  in  favor 
of  the  complainant  against  the  defendant  for  $259  20.  The 
counsel  for  the  complainant  moved  the  court  for  a  further  de- 
cree of  twelve  and  a  half  per  cent,  per  annum  on  the  said 
sum,  since  the  rendition  of  the  decree  in  the  court  below. 
VOL.   10.  47 
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Trainer 
Skein 


Na«hvzl);.s,  We  do  not  think  the  act  of  1823,  c  54,  which  is  rehed  on 

Deeeinber,  1837.  ....  ,.  •        •        l  t      *u^ 

to  sustain  this  motion,  apphes  to  suits  in  chancery.  In  tne 
second  section  it  speaks  of  actions  of  debt  on  bonds  for  the 
payment  of  money,  bills  single,  bills  of  exchange,  promisso- 
ry notes,  &c.;  and  throughout  the  second  and  third  sections 
the  words  judgment,  writ  of  error,  and  appeals  in  the  nature 
of  writs  of  error,  are  used,  all  applying  peculiarly,  and  some 
of  them  exclusively  to  proceedings  in  courts  of  law,  and  we 
think  show  the  intention  of  the  act  to  be  for  the  regulation  of 
proceedings  at  law  only. 

It  may  also  be  observed  that  the  policy  of  the  act  does  not 
apply  to  suits  in  equity.  The  twelve  and  a  half  per  cent,  is 
m  the  nature  of  a  penalty  upon  the  party,  who  appeals  mere- 
ly for  delay.  This  is  rarely  the  case  in  chancery  causes. 
There  is  almost  always  some  dispute,  and  it  is  not  the  policy 
of  tl)e  law  to  discourage  appeals  in  such  cases.  Although  no 
case  in  which  this  court  has  given  a  construction  to  the  act  un- 
der consideration  is  reported;  yet  the  view  here  taken  has 
governed  the  practice  of  the  court  ever  since  the  passage  of 
the  act. 

The  court  therefore  refuse  to  allow  the  twelve  and  a  half 
per  cent,  per  annum  asked  for,  but  direct  that  interest  be  cal- 
culated on  the  decree  below  at  the  rate  of  six  per  cent,  per 
annum,  and  be  allowed  the  complainant  in  addition  to  the  prin- 
cipal sum  hereinbefore  decreed. 

Decree  affirmed. 
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Gadsby  v8,  Donelson,  et,  aU 
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December,  1837 


Gadibj 
A  judgment  against  an  executor  d§  son  tort^  of  A,  b  not  infficieftt  to  r 

^ve  equit;r  juriadiction  to  proceed  againat  eqaitable  peraenal  eatate,  be-     Donelaon 

loDgiog  to  A. 

The  facts  of  the  case  are  to  be  found  in  the  opinion  6t  the 
touri. 

Mexander^  for  complainant. 

JS.  H.  Swing  and  •/.  Campbell^  for  defendant. 

Green,  J.  delivered  tlie  opinion  of  the  court. 

In  this  case  the  bill  charges,  that  Lemuel  Donelson  died  io 
t832,  intestate,  leaving  a  large  personal  estate,  to  which 
Elizabeth  Donelson,  his  widow,  and  their  two  children  were 
entitled. 

After  the  death  of  Lemuel,  Elizabeth  employed  cdinplaia- 
ant  to  do  some  carpenter's  work  for  her,  which  was  executed 
to  the  value  of  ^SS.  After  said  work  was  performed,  said 
Elizabeth  died  intestate.  The  defendant,  William  Donelson, 
in  October,  1832,  administered  on  the  estate  of  said  Lemuel, 
and  took  it  into  his  possession,  and  still  retains  it.  Said 
Wiiliam  paid  all  the  debts  of  said  Elizabeth,  except  com- 
plainant's, which  he  refused  to  pay.  Complainant  sued  him 
as  execntor  of  said  Elizabeth,  and  by  proving  that  he  had 
thus  intermeddled  with  her  estate,  making  himself  her  exec- 
utor de  son  tarty  he  recovered  a  judgment  for  ^102  32,  and 
$55  75  costs  of  suit. 

The  plea  of  fully  administered  was  found  for  said  William, 
and  complainant  has  no  remedy  but  in  a  court  of  equity,  and 
he  prayj5  thai  the  distributive  share  of  said  Elizabeth  of  her 
husband's  estate,  wliicli  said  William  has  in  liis  hands,  be 
subjected  to  the  payment  and  satisfaction  of  his  judgment. 

To  this  bill  ti:e  defendants  demurred,  the  demurrer  was 
sustained  by  the  chancellor,  and  complainant  appealed  to  this 
court. 

The  decree  of  the  chancellor  was  clearly  right  in  this 
case.     William  Donelson  does   not  represent  the   rights  of 
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JJ;^»«V'/'J»  Elizabeth.     By  doing  a  wrongful  act^  he  made  himself  liable 

-to  be  proceeded  against,  as  executor;  but  he  was  liable  only 

y  to  the  extent  of  the  goods  in  his  hands.   He  could  not  main- 

Donelaon    ^gjj,  ^  g^jj  f^^  jj^e  recovery  of  debts  due  to  Elizabeth,  as  her 

executor.  If  he  could,  his  wrongful  act  would  confer  on  him 
benefits,  create  for  him  rights,  which  he  could  not  have  ac- 
quired but  by  the  wrong.  It  follows,  that  if  the  executor 
de  son  torty  could  not  maintain  a  suit  for  Elizabeth^s  distribu- 
tive share,  a  creditor,  through  such  executor  de  son  tort, 
cannot  subject  it  to  his  debt.  The  fact  that  William  Do^ 
nelson  is  the  rightful  administrator  of  Lemuel,  and  also  the 
executor  de  son  tort  of  Elizabeth,  does  not  aher  the  case 
from  what  it  would  be  if  some  other  person  had  been  Le- 
muel's administrator.  Had  that  been  the  case,  it  is  apparent 
that  William,  the  executor  de  son  tort^  could  not  have  sued 
such  administrator,  and  recovered  Elizabeth's  distributive 
share;  and  if  he  could  not,  the  creditors  of  Elizabeth  can-* 
not  surely  do  it  through  him.  As  this  ground  is  decisive  of 
the  case,  it  is  unnecessary  to  enter  upon  the  discussion  of 
other  points  raised  at  the  bar.     Let  the  decree  be  affirmed. 

Decree  affirmed. 
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Nashvillk^ 
X  -r-k  Doceniher,  1837- 

JLaNE    VS,    DlCKERSON.  

Lane 

Although  a  bill  of  sale,  absolute  on  its  face,  may  be  converted  by  parol     Dickerson 
evidence  into  a  mortgage,  yet  the  parol  proof  must  be  clear,  decisive,  and 
without  doubt. 

Mere  inadequacy  of  consideration,  coupled  with  general  remarks  by  tfie 
defendanc  at  different  times,tliat  he  intended  to  **let  complainant  redeem  the 
property,"  that  "no  other  but  complainant  should  redeem,"  that  *'he  might 
have  the  property  by  paying  thirty  percent,"  &c<  is  not  sufficient  evidence 
to  convert  an  absolute  bill  of  sale  into  a  mortgage. 

Where  the  proof  of  a  pirol  defeasance  is  contradictory  and  nncertaiDi 
it  will  be  held  insufficient  to  change  an  absolute  bill  of  sale  into  a  mortgage. 

For  the  facts  of  ibis  case,  see  the  opinion  of  the  court. 
•9.  Wright  and  J.  W,  Combs^  for  complainant. 
W,  A,  Cooke  and  W.  Thompson^  for  defendants 

Ttjrley,  J.  delivered  the  opinion  of  the  court. 

The  only  question  for  the  consideration  of  the  court  in 
this  case  is,  whether  the  bills  of  sale,  absolute  on  their  face, 
executed  by  complainant  to  defendant,  one  for  a  wagon  and 
horses,  and  the  other  for  a  negro  man,  were  by  the  contract 
of  the  parties  at  the  time  of  their  execution,  intended  to  be 
mortgages. 

The  bill  expressly  charges  that  they,  were,  and  the  answer 
as  expressly  denies  the  fact.  A  bill  of  sale,  though  absolute 
on  its  face,  may  be  converted  into  a  mortgage  by  proof  of  a 
parol  agreement  to  redeem.  3  Yer.  Rep.  513:  But  in  order 
to  do  this,  the  proof  of  the  agreement  must  be  clear,  deci- 
sive, and  without  doubt,  or  otherwise  no  man  would  be  safe 
in  his  title,  either  to  real  or  personal  property.  Is  the  proof 
in  this  case  of  such  a  character.^  We  think  not.  It  shows 
that  the  property  had  been  previously  mortgaged  to  Shields, 
that  Dickinson  paid  to  him  the  amount  due,  being  $523  52, 
part  in  a  cash  note,  and  part  in  his  own  note,  and  that  the 
property  was  at  the  time  worth  $785.  Upon  which  fact  an 
argument  is  based,  that  complainant  would  not  have  con- 
tracted with  defendant  for  an  absolute    sale,  at  so  diminished 
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JJ^o'^iI'^u?,*  3  price.     This  circumstance  of  itself  cannot  act  as  a  defea- 

sance  to  the  bills  of  sale.     If  the  inadequacy  of  considera-' 

^  tion  were  so  gross,  as  to  shock  the  mind,  it  might  be  relied 
Dickerson  q^  gs  evidence  of  u  fraud  and  imposition,  upon  an  application 
to  rescind  the  contract,  but  it  is  not  so  here;  the  difference 
not  so  great,  and  all  that  the  court  can  presume  from  it,  in  the 
absence  of  other  proo/,  would  be,  that  the  complainant  was 
anxious  to  have  the  property  released  from  the  mortgaged 
debt,  which  was  duerand  that  he  placed  the  fund  in  the  hands 
of  another,  under  the  hope,  that  he  might  be  by  him  permit** 
ted  to  have  a  longer  time  td  pay  the  money. 

The  case  of  Conway^ s  executor  vs.  Jlltxander^  7  Crancb, 
241,  does  not  conflict  with  this  view  of  the  case.  There 
the  court  say,  "that  a  conditional  sale  made,  at  a  price  bear- 
ing no  proportion  to  the  value  of  the  property,  would  bring 
suspicion  on  the  whole  transaciion,  and  in  the  opinion  of  some 
of  the  judges,  would  furnish  irresistable  proof  that  a  sale  could 
not  have  been  intended,  "manifestly  on  the  ground  of  gross  in- 
adequacy of  consideration,  which  they  say  would  convert  a 
conditional  sale  into  a  mortgage.  This  is  the  point  principally 
pressed  by  the  counsel  for  the  complainant.  It  is  true, 
there  were  loose  and  unsatisfactory  remarks  made  by 
the  defendant  at  different  times  after  the  execution  of  theJ 
bills  of  sate,  as  to  an  intention  of  permitting  complainants  to 
redeem  the  property,  such  as  his  remark  to  Morgan  Fttzpa^ 
trick,  ^'that  no  other  man  than  complainant  himself  should 
redeem  them."  To  Lane  himself,  to  "bring  on  the  money." 
To  Fry,  "that  he  (defendant)  might  as  well  have  a  good  bar- 
gain as  Fitzpatrick,  and  that  Lane  might  have  the  propeity 
by  paying  him  thirty  per  rent."  All  of  which  amounts  to 
nothing,  and  from  which  nothing  can  be  inferred. 

But  it  is  said,  that  Richard  Wilks  proves  that  he  heard 
Dickinson  say,  "that  he  had  redeemed  of  Shields  and  he 
"did  not  believe  complainant  wouM  be  able  to  redeem  it 
again,  and  if  he  did  not,  he  had  as  well  have  a  good  bargain 
as  any  one  else."  That  George  Dyer  proves,  "tliat  he 
heard  the  defendant  say,  he  had  paid  Shields  $522  for  the 
purpose  of  redeeming  the  property,  in  consequence  of  ft  con* 
tract  betM'een  himself  and  complainant,  and   that  his  under 
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etandine:  was,  ihai  ihe  defendant  was  lo  give  up  ihe  property  Nashville, 
when  complainant  paid  iJira  the  money,  and  that  VVm.   JV. 

T  AHA 

Gordan  was  present  when  this  conversation  took  place,  and  ^ 

that  Stephen   Chinault  proves  that   he  heard    defendant  say,     Dickewon 
"all  he  wanted  was  his  money  at  the  time  appointed,  and  com- 
plainant should  have  his  properly."     In  answer,  it  has  been 
well  rephed,  that  as  to  Wilk's  testimony,  it  is  loose  and  un- 
certain, that  it  does  not  show  thai  there  was  an  agreement  for 
redemption,  much  less  one  existing  at  the  date  of  the  bill 
of  sale,  and  is  indirectly  contradicted  by  the  disposition   of 
Shields,  who  says,  that  he  drew  the   writings   between  the 
parties  in  their  presence,  and  at  their  request,  that  they  were 
signed  immediately  after  they  were  drawn;  that  the  defendant 
once  or  twice  previous   to    the  writing  of  the  bill,  informed 
him  that  he  would  have  no  other  than   absolute    bills  of  sale 
for  the  property;  that  the   bills  of  sale  were  written  as  they 
are,  by  the  consent  of  the  parties,  that   he  did  not  transfer 
his  lien,  but  destroyed  it,  and  that  his  impressions  are,  that 
the  deeds  were  read  to  complainant  before  they  were  signed. 
That  as  to  George  Dyer's  testimony,  he  does  not  state  how 
his  understanding  was  formed  as  to  the  intention  of  giving  up 
the  property  when  the  money  was   paid,  whether  from  facts 
or  otherwise,  and  as  to   the  substance  of  the  conversation, 
Dyer  himself,  as  is  proved  by  John  B.  Hill,  in  July,  1834, 
said  that  he  never  heard  the  defendant  say  that  the    property 
was  redeemable   by   the   complainant,  and  furthermore,  that 
Gordon,  who  was  stated  to  have  been   present  at  the  time  of 
the  conversation,  states  that  he  did  not  hear  it,  and  that  Ste- 
phen Chinau't  is  discredited.   The  court  is  of  opinion,  there- 
fore, that  upon  this  testimony  no  defeasance  can   be  set  up.  « 
But  this  opinion  is  greatly  strengibeneJ  by  the  proof  adduced 
by  the  defendant.     GofF  deposes,  that  shortly  after  the  trans* 
action,  he    inquired  of  the  complainant   whether  there  was 
any  agreemeni  between  him  and  the  defendant  that  the  pro- 
perty was  to  be  redeemed,  and  that  he  stated  there  was  not, 
but  that  he  thought  that  the  defendant  would  permit  bim  to 
redeem,  an^l  Davidson  proves  that  he  was  requested  by  the 
complainant  to  inform  the  defendant,   that  the  money  was 
ready  for  him  and   was  answered  that  he  had  no  right  to  re- 
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Nashville,  deem,   that  he  did  not  buy  the   property  to  give   back,  and 

Decoini«Mtf37.   ,        /  ,.  •    .       i        •  V  .        i-  i_ 

that  he  could  not  get  it  back  without  paying  him    more  than 

ar  roug      he  had  given  for  it.     We  therefore  affirm  the  decree  of  the 
NeweU      court  below,  dismissing  the  bill. 

Decree  affirmed. 


Yarbrough  v8.  Newell. 

Although  a  bill  of  Bale  of  slaves  be  absoloto  od  its  face,  yet  as  between 
the  parties,  it  may  be  shown  by  parol  proof  or  by  a  parol  defeasance  to 
be  a  mortgage. 

In  all  cases  where  an  absolute  deed  is  executed  to  secure  the  payment  of 
a  debt  or  money  loaned,  the  contract  will  be  valid  and  effectual  in  equity  as 
a  mortgage. 

Tho  statute  of  limitations  will  not  bar  a  bill  filed  to  redeem  mortgaged 

property. 

-^ 
Incases  of  direct  trust,  the  mere  denial  by  the  trustee  of  the  right  of  the 

cestui  que  trust  will  not  be  sufficient  to  protect  the  possession  of  the  trustee, 

he  must  in  order  to  make  his  possession  adverse,  show  that  the  cestui  que 

trust  knew  that  he  was  holding  adversely  for  himself  and  not  as  trnstee. 

Where  a  party  constitutes  another  his  agent  merely   for  the  purpose  of 
tendering  redemption  money  due  on  a  mortgage,  which  he  does,  and  the 
mortgagee  denies  the  mortgagor's  right  to  redeem,  this  is  not  such  notice  to 
the  mortgagor  of  a  denial  of  his  right  to  redeem  as  will  constitute   an  ad- 
verse holding  by  the  mortgagee. 

To  change  the  relations  which  exist  between  mortgagor  and  mortgagee, 
and  to  constitute  the  possession  of  the  latter  adverse  to  the  former,  ther* 
must  be  actual  personal  knowledge  by  the  mortgagee  that  the  mortgagor  is 
holding  adversely  to  his  right — constructive  notice  will  not  be  sufficient. 

The  bill  charges  that  on  the24lh  of  May,  1831,  the  com- 
plainant being  indebted  to  sundry  persons  and  in  need  of  mo- 
ney, and  for  fear  his  property  would  be  sacrificed  at  execu- 
tion sale,  and  owning  a  negro  gid,  Caroline,  that  he  knew 
would  be  the  first  seized  upon  and  sold  by  the  officeis  to  sat- 
isfy the  claims  in  their  hands  for  collection,  he  applied  to  the 
defendant  for  a  loan  or  to  get  him  to  satisfy  his  debts,  and  of- 
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fered  him  said  negro  girl  as  security  for   his  advances,  and  aNAsMviLLi, 
small  amount  due  Newell,  not  in  all  exceeding  $260,  which  ^^'^^''  '-^T: 
said  Newell  agreed  to;  that  the  transaction  was  a   loan  on  the    ^"**J®"«^ 
one  side  and  a  conveyance  on  the  other,    with  condition  that      N«'»^«l' 
he  should  have  liberty  to  redeem  in  six  months. 

That  he  took  from  said  Newell  a  paper  writing  which  New- 
ell told  him  was  to  bind  him  to  pay  $250;  that  he  cannot 
read  or  write^  aod  that  the  paper  writing  does  not  contain  the 
true  contract  between  the  parlies;  that  he  applied  to  Newell  to 
redeem  and  tendered  him  the  money  and  he  refused  to  return 
the  negro,  alleging  the  money  was  not  paid  within  the  six 
months;  that  said  NewelJ  has  had  possession  of  said  negro  ever 
since* 

The  defendant  in  his  answer  expressly,  denies  that  the 
transaction  was  a  mortgage  or  conditional  sale,  but  says  it  was 
absolute  and  unconditional,  and  that  the  two  instruments  of 
writing  contains  the  whole  contract,  that  he  refused  to  advance 
money  and  take  a  mortgage  on  the  negro,  but  stated  the  sale 
was  absolute,  and  that  if  complainant  repurchased  her,  he  must 
contract  for  her  as  any  other  person. 

The  facts  proved,  in  relation  to  the  question  whether  this 
was  intended  asa  mortgage  or  not,  and  aho  in  ^relation  to  the 
statute  of  limitations,  are  stated  in  the  opinion  of  the  court. 

The  chancellor's  decree  was  in  favor  of  complainant. 

O.  Boydy  for  complainant.  Courts  of  equity  in  d.eciding 
what  is,  or  what  is  not  a  mortgage,  look  to  the  real  intention  of 
the  parties  at  the  time  of  making  the  contract,  and  they  will 
not  permit  a  conveyance  designed  to  be  a  security  for  money 
lent  or  advanced,  to  stand  as  an  absolute  sale  of  property, 
whatever  its  form  may  be,  and  parol  proof  may  be  introduced 
to  show  the  real  intention  and  true  meaning  of  the  contract. 
4  Kent,  142:  3  Yer.  Rep.  513,  525:  4  John.  Ch.  Rep.  167: 
5Binney:  699  Yer.  172:  2  Yer.  215.  The  depositions  in  the 
cause  prove  beyond  doubt,  that  the  conveyance  from  Yar- 
brough  to  Newell,  though  absolute  upon  its  face,  was  in  truth 
understood  between  them  as  a  pledge  or  security  for  the  mo- 
ney to  be  advanced  in  payment  of  Yarbrough's  debts.  When 

it  is  once  ascertained  that  the  instrument  is  to  be  considered 
roL.  10.  48 
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NAiHTiLLjt,  and  treated  as  a  mortgage,   then  all  the  consequences  apper- 

.'tainingin  equity  to  a  mortgage,  are  strictly  observed,  and  the 

Yarbrough    ^.^j^^  ^^  redemption  is   regarded   as  an  inseparable   incident. 
Newell      4  Kent.  143:  Fonb.  Eq.  530-1. 

2.  The  mortgagor's  right  of  redemption  is  not  barred  by 
the  statute  of  limitations.  3  Yer.  61 3,  525.  These  two  ca- 
ses decided  by  our  supreme  court,  are  directly  in  point,  and 
if  not  overruled  must  settle  the  question  in  this  case.  See 
also  9  Wheat.  489:  1  Wash.  14: 1  Powell  on  Mort.  360,  a 
4  Cranch,  415,  decided  upon  the  Georgia  statute  of  limita- 
tions which  may  be  seen  in  the  same  book  tt  page  367:  1 
Hawks.  17. 

Wherever  there  are  concurrent  remedies  in  law  and  equity, 
and  the  party  bleeps  upon  his  rights  till  the  bar  attaches  at  law, 
equity  will  follow  the  law  and  refuse  relief;  but  in  cases  of 
mortgage  and  of  express  technical  trusts,  created  by  contract, 
which  are  the  exclusive  creatures  of  a  court  of  chancery,  and 
where  the  courts  of  law  afford  no  redress,  the  statutes  of  limi- 
tations do  not  apply.  3  Hay.  152,  58:  1  Yer.  296,  3  Yer. 
^01:  7  John.  Ch.  Rep.  125:  20  John.  Rep.  Murray  ys. 
Coster, 

IV.  A.  Cookj  for  defendant,  Contended,  1.  That  the  bill  of 
sale  is  absolute  on  its  face.  To  allow  parol  evidence  to  con- 
tradict it  and  to  prove  that  it  was  intended  as  a  mortgage,  is 
dangerous  in  the  extreme;  the  evidence  therefore  should  be 
strong,  irresistable  and  conclusive,  particularly  where  the  an- 
swer denies  positively  that  a  mortgage  was  intended.  Vide 
Lane  vs.  Dickeraon^  decided  by  this  court.*  He  insisted 
^hat  the  evidence  in  this  case  was  not  of  that  character.  (The 
counsel  here  examined  and  commented  on  the  testimony.) 

2.  The  complainant's  right  to  redeem  is  barred  by  the  act 
of  limitations.  The  defendant  has  held  the  slave  adversely  to 
the  complainant's  right  more  than  three  years,  and  from  the 
situation  of  the  parties,  the  complainant  must  have  known  that 
the  defendant  disclaimed  any  right  upon  his  part  to  redeem. 
This  right  was  explicitly  denied  to  complainant's  agent.    The 


^Reported  tnte  page. 


Newell 
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posseision  from  such  denial  was  adverse.  Demaresl  vs.  fV'yn^  Nashvijui^s, 
coopty  3  John.  Ch.  Rep.  129.  Laman  vs.  Jonesy  S  Harris  y  .  *  ' 
andM'Henry,  328:  Beckford  vs.  Wade^  17  Ves.  99:  Lytton  "  ▼*** 
vs.  Lyttofij  4  Bro.  Cb.  Rep.  458:  Hodel  vs.  Healy^  3  Yes. 
and  Beames,  536:  Murray  vs.  Terrelj  4Yer.  IM:  Hughes 
vs.  Edtoardsy  9  Weat.  Rep.  489:  Elmendorfvs.  Tayler^  10 
Wheat.  Rep.  152:  Cholmondely  vs.^  CUntany  2  Jac.  and 
Walker,  1. 

3.  Courts  of  equity  act  in  obedience  to  the  statute  of  lim- 
itations. The  same  length  of  time  will  bar  a  right  in  equity 
that  would  bar  it  if  the  remedy  were  a  legal  one.  1  John. 
Ch.  Rep.  129:  2  Ves.  Rep.  472:  3  Bro.  Cb.  Rep.  639:  6 
Ves.  Rep.  199:  10  Ves.  Rep.  453:  2  Mereval's  Rep.  358: 
S  John.  Ch.  Itep.  137:  2  Sch.  and  Lefroy,  607^  630:  1 
Swanston,  312: 17  Ves.  87:  Angel  on  Lim.  132. 

4.  Three  years  possession  by  our  act  of  limitations,  vests 
the  right  and  does  not  simply  bar  the  remedy.  Our  statute 
in  this  respect  is  stronger  than  the  statute  of  fines,  and  cuts 
off  all  equities.  Keglervs,  MileSy  Mar.  and  Yer.  Rep.  426: 
Porter  ys.  Badgti^  4  Yer.  Rep.  174:  Hardesonvs.  liaytj 
4  Yer.  Rep.  504:  Davis  vs.  Mitchell  5  Yer.  Rep.  281, 
Laterenee  vs.  Beidkmany  3  Yer.  Rep.  496. 

GAeen,  J.  delivered  the  opinion  of  the  courts 

This  bill  is  brought  to  redeem  a  negro  girl  Cluroline,  which 
complainant  alleges  he  had  mortgaged  to  the  defendant  to  se- 
cure to  him  the  payment  of  certain  sums  paid  by  defendant  to 
the  creditors  of  complainant.  The  answer  denies  that  the 
negro  was  mortgaged,  and  insists  that  defendant  purchased  the 
girl  for  a  full  price,  and  took  from  complainant  an  absolute 
bill  of  sale..  The  proof  shows  that  defendant  had  advanced 
complainant  some  money,  and  that  he  took  an  absolute  bill  of 
sale  for  the  girl,  agreeing  to  advance  other  monies  in  payment 

of  complainants  debts,  to  the  amount  of  $250.     It  was  also 
agreed  that  the  complainant  should   be   permitted  to  redeem 

the  girl  in  six  months  from  the  date  of  the  bill  of  sale.     We 

have  no  doubt  from  the  facts  in  this  case,  but  that  the  negro 

was  taken  by  tlie  defendant  as  a  security  for  the  money  he  had 

advanced,  and  if  so  taken,   it  is  well  settled  that  the  contra<;t 
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NASHY1I.I.E,  shall  be  valid  and  effectual  as  a  mortgase  as  between  the  par^ 

December,  1837.    .  .  ,  ,      ,  ,  .       i     »      i  ♦      / 

-^ — ties,  although  the  mortgagee  todk  a  deed  absolute  on  its  face, 

*'  ******  and  registered  it  as  a  deed.  Nor  does  the  fact  that  the  de- 
I^©¥^elf  feasance  rests  in  parol,  altdr  the  question;  for  if  socb  tras  the 
real  understanding  of  the  parties,  it  may  be  established  by  pa- 
h>l  evidence*  4  Kent's  Com.  14^:  Oterton  vs.  BigelaWy  S 
Yet,  Rep.  st3:  Hammond  y^.  Hopkins^  3  Yer.  Rep.  535: 
4  John.  Ch.  Rep.  567:  Hickman  vs.  Cantrell,  9  Yer.  Rep. 
172. 

2.  But  as  more  than  three  years  elapsed  from  the  time  Tim^ 
ited  in  the  contract  for  the  redemption  to  be  made,  before 
this  bill  was  filed,  it  is  insisted  tliat  the  statute  of  limitations 
is  a  bar  to  the  redemption  sought.  In  the  case  of  Overton 
vs.  Bigelow^  3  Yer.  Rep.  613,  this  court  expressly  decided 
that  the  statute  of  limitations  cannot  be  pleaded  to  a  bill  to  re-' 
deem  a  mortgage. 

The  right  to  redeem,  says  the  court,  can  only  be  enforced 
ia  9  court  of  equity,  and  in  such  cases  the  statute  of  limita^ 
tions  ii  no  liar.  20  John.  Rep.  526:  4  Kent's  Com.  180. 
The  cases  in  the  English  books  are  by  no  means  unifunn  in 
regard  to  the  application  of  the  statute  of  limitations  to  a  bill 
to  redeem  a  mortgage.  Twenty  years  is  the  time  limited  by 
courts  of  equity,  within  which  a  mortgage  may  be  redeemed^ 
and  as  that  is  the  time  fixed  by  the  statute  of  limitations,  it  has 
some  times  been  said  that  the  right  of  redemption  is  barred 
by  the  statute  of  limitations.  But  it  is  manifest  that  those 
judges  who  have  used  this  language,  have  been  negligent  a&to 
their  mode  of  expression,  and  do  nof  state  with  precision  the 
ground  upon  which  the  bar  is  placed.  Their  statute  of  limi- 
tations of  twenty  years  ''is  assumed  as  a  fit  and  proper  ground 
for  taking  the  length  of  possession  therein  mentioned  as  the 
presumption  of  right.  4  Kent.  187.  This,  Chancellor 
Kent  says,  is  the  general  doctrine  in  England  and  in  this 
country,  in  respect  to  remedies  in  equity." 

lb  those  States  of  the  Unicn  where  the  time  fixed  by  the' 
statute  of  KmiutioDs  is  twenty  years,  the  courts  of  equity  haVe 
taken  the  same  time  "as  the  presumption  of  right"  in  a  mort- 
gagee. But  we  know  of  no  case,  either  in  this  State  or  any 
of  the  other  Slates,  where  the  statute  of  limitations  is  for  a 


OF    THE    StATE    OV    TSNNESSLE-  ofel 

shorter  period,  lliat  ihe  courts  of  equity  have  reduced  the  ijme  J^^*"^*^i-'i» 

*    ^  '  -  1       ^  ^  December,  1637. 

within  which  a  mortgage  may  be  redeemed  to  that  period.         — — . 

The  mortgagee  is  a  trustee  for  the   mortgagor.     Angel  on  y 

tiim.  123.  His  right  is  consistent  with  that  of  the  mortgagor,  Newell 
nor  does  he  hold  adversely  to  him.  The  mere  fact  that  the 
mortgagee  holds  possession  of  the  property  mortgaged,  will 
not  bar  the  equity  of  redemption ,  unless  it  has  been  held  so 
long  as  to  aSbrd  a  "presumption  of  right."  So  great  a  favor- 
ite with  the  courts  of  equity  has  the  equity  of  redemption 
grown,  and  so  highly  is  it  cherished  and  protected,  that  it  has 
become  a  maxim,  "once  a  mortgage  and  always  a  mortgage.'' 
We  therefore  re-afBrm  the  doctrince  laid  down  in  the  case  of 
Overton  vs.  Bigelow^  that  equity  does  not  permit  the  statute 
of  limitations  to  be  pleaded  to  the  relief  which  it  affords  to 
the  right  of  redemption,  but  that  it  discountenances  stale  de- 
mands. 

3.  But  it  is  said,  that  the  defendant  denied  the  right  of  the 
Complainant  to  redeem,  and  refused  to  receive  the  money  ten- 
dered by  his  agent,  and  that  from  the  time  of  such  denial  and 
refusal,  he  held  adversely   to  the   complainant,  and  that  the 
statute  will  run  from  the  time  such  adverse  holding  commen- 
ced.    If  this  wer6  the  case  of  a  direct  trust,  the  mere  denial 
of  the  right  of  the  cestui  que  trusty  would  not   be  sufficient  to 
protect  the  trustee  by  the  statute  of  limitations;  he  must  show 
that  the  cestui  que  trust  knew  that  he  was  holding  adversely, 
and  for  himself,  and  not  as  trustee.     It  does  not  appear  from 
the  evidence  in  this  case,  that  Yarbrough  bad  any   knowledge 
tbaft  the  defendant  denied  his  right  to  redeem.     Niblett,  the 
only  witness  who  speaks  upon  that  subject  says,  that  he  ten- 
dered  $250,  to  the   defendant  as  the  agent  of  the  complain- 
ant, and  that  Newell  stated,  the  compfainant  had  a  right  to  re- 
deem but  the  time  had  expired."     Phipps  says   that  Newell 
said,  "he  had  a  firm  bill  of  sale  of  the  negro,  and  that  no  one 
but  Yarbrough  could  redeem,  or  that  he  would  not  receive  it 
from  any  body  else."     Take  this  testimony   together,  and  it 
would  seem  that  though  the  defendant  would  not  receive  the 
money  from  Niblett,  yet  it   did  not  follow  that  he   would  not 
have  received  it  from   Yarbrough.     But  without  putting  any 
stress  upon  thrs  view  of  the  subject,  it  is  enough  to  say,  that  so 
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Nashville,  far  as  the  proof  informs  US,  it  does  not  appear  that  Yarbrougb 

T- -was  informed  of  Newell's  denial  of  his  right  of  redemption. 

ar  roug  j^  .^  ^^^^^  Niblett  was  his  agent  to  tender  the  money,  and  it  is 
Newell  also  true,  that  in  most  cases  notice  to  the  agent  is  notice  to  the 
principal.  But  here  the  agent  had  no  authority  to  sue  for  the 
negro.  When  he  tendered  the  money  he  had  discharged  his 
agency.  In  such  a  case,  this  court,  in  the  case  of  Dulceva. 
Harper,  6  Yer.  Rep.  280,  decide  that  notice  to  the  agent  is 
not  sufficient.  Judge  Oatrou  in  delivering  the  opinion  of  the 
court  says,  '^it  is  going  far  enough  to  say,  Duke  was  holdeii 
out  so  soon  as  he  had  knowledge  Harper  claimed  adversely, 
and  that  this  knowledge  was  equal  to  an  actual  turning  out  or 
holding  out,  on  an  attempt  to  enter  for  the  forfeiture;  but  to 
hold  that  the  refusal  to  pay  rent  to  Tribble  who  had  no  au- 
thority to  enter  upon  the  land,  or  sue  for  it  in  t>uke's  name,  is 
evidence  of  an  actual  ouster  of  Duke,  is  not  warranted  by 
any  authority."  In  that  case.  Harper  was  Duke's  tenant,  and 
Tribble  was  Duke^s  agent  to  receive  the  rent.  Harper  had 
disclaimed  Duke^s  title,  and  refused  to  pay  rent  to  Tribble 
more  than  seven  years  before  the  suit  was  brought.  The  prin- 
ciple is  that  to  change  the  relations  of  the  parties  in  such  ca- 
ses, there  must  be  actual  personal  knowledge  that  the  posses- 
sor is  holding  adversely  and  for  himself.     Constructive  notice 

will  not  be  sufficient. 

The  result  of  the  foregoing  discussion   is,   that   the   mere 

fdct  of  the  possession  of  the  mortgaged  property  by  the  mort- 
gagee, will  not  authorise  him  to  plead  the  statute  of  limitations, 
but  we  do  not  determine  that  an  open  Adverse  holding  by  the 
mortgagee,  which  is  known  to  the  mortgagor,  will  not  ope- 
rate a  bar  to  the  redemption  within  the  time  fixed  by  the  stat- 
ute of  limitations. 

That  question  not  arising  in  this  case,  it  is  left  open  for  fu- 
ture consideration. 

Let  the  decree  be  affirmed. 

Decree  affirmed. 
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Thnrmvii 

Diatribatees  cannot  recover  their  distribntiye  poitiona  without  an  admni-       _■.  T. 

.  *    ,    .    .  *  Shelton 

istration  on  the  estate  of  their  intestate. 

* 

A  person  in  possession  of  an  intestate's  personal  property  can  hold  it 
against  any  person,  bat  a  creditor  or  an  administrator;  to  the  first  he  is  lia- 
ble as  execntor  de  ton  tort;  to  the  second,  because  he  is  the  representative 
of  the  deceased,  upon  whom  the  law  casts  his  personal  estate. 

A  bill  filed  by  an  administrator,  in  conjunction  with  the  heirs  and  distribu- 
t.ees  of  the  intestate,  as  co-complainants,  to  recover  personal  property  in 
possession  of  defendant  and  to  divide  and  distribute  it,  is  mnltilhrious. 

Whe  re  a  bill  is  multifarious,  advantage  can  only  be  taken  of  it  by  demurrer. 

Before  the  statute  of  limitations  can  operate  as  a  bar  to  the  recovery  of 
property,  there  must  not  only  have  been  an  adverse  holding  for  the  time 
prescribed  by  the  statute,  but  there  must  have  been  some  person  in  existence 
capable  of  suing,  and  not  within  any  of  the  savings  of  the  statute. 

Where  a  ]>i\\  of  sale  of  slaves  was  made  by  a  person  non  compot  mintitt 
and  who  continued  such  until  the  time  of  his  death:  Held,  that  up  to  the 
time  of  his  death  the  statute  of  limitations  did  not  mn  against  him,  because 
persons  non  compos  are  excepted  out  of  the  operatipn  of  the  statute — ^and 
that  after  his  death,  it  did  not  begin  to  run  until  administration  was  granted 
.on  his  estate. 

J.  CampbeU,  for  complainants* 
A.  J.  Meigs y  for  defendants* 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

lUlpb  Shelton,  the  father  and  grandfather  of  the  complain- 
^ts  and  defendants,  died  in  the  summer  of  the  year  1818. 
Previous  to  his  death,  viz:  on  the  2d  day  of  August,  1815^ 
he  deeded  to  his  son  John  a  tract  of  land  of  three  hundred 
9cres,  on  which  he  then  lived  in  Knox  county,  for  ^^full  sat- 
isfaction" received  from  him.  This  deed  was  proved  at  the 
April  session  of  the  county  court  of  Knox  county,  1816, 
aod  registered  on  the  11th  day  of  December,  1816.  On  the 
9th  day  of  January,  1815,  he  also  made  a  bill  of  sale  to  his 
said  son,  John,  for  four  negroes,  Sylvia,  Charlotte,  Jim  and 
patience,  for  the  consideration  of  $700,  which  was  proved  at 
the  April  session,  181 5,  of  the  county  court  of  Knox,  and  regis- 
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NA.8HVILLE,  lered  August  18th,  1815.     On  the  20th  October,  1817,  John 

December,  1837.  ,  ^  i.  i.     i         i 

— Shelton  tnade  a  bill  of  sale  of  the  same  necroes  to  his  brolh- 

v8.  er,  Richard  Shelton,  for  the  consideration  of  ^1200,  which 
^h«'ton  ^as  proved  at  the  February  session,  1818,  of  Grainger  county 
court,  and  registered  on  the  4th  of  March,  1818.  Richard 
took  possession  of  the  negroes  immediately  after  the  date  of 
the  bill  of  sale,  and  retained  them  until  his  death,  and  they 
yet  remain  in  the  hands  of  his  widow  and  heirs.  After  the 
death  of  Ralph  Shelton,  in  1818,  John  Shelton  continued  to 
reside  on  the  three  hundred  acre  tract  of  land,  conveyed  to 
him  as  before  stated,  and  also  took  possession  of  a  tract  of 
sixty  acres  adjoining,  claiming  it  under  a  parol  gift  of  his  fa^ 
ther. 

No  administration  was  ever  granted  on  the  estate  of  Ralph 
Shelton,  deceased,  until  it  was  obtained  by  James  Bledsoe, 
one  of  the  complainants,  with  the  view  of  avoiding  difficulty 
in  filing  this  bill,  but  notwithstanding  this,  Richard  Shelton, 
after  the  death  of  his  father,  sold  his  father's  perishable  prop- 
erty, amounting  in  value  to  $223,  and  made  use  of  the  money, 
and  also  took  into  his  possession  negroes,  Ralph,  Easter  and 
Dave,  the  property  of  his  deceased  father,  and  kept  them  till 
his  death,  and  they  now  remain  in  the  possession  of  his  wife 
and  children. 

This  bill  of  complaint  was  filed  on  the  20th  day  of  August, 
1836,  against  John  Shelton  and  the  widow  and  heirs  of  Rich? 
ard  Shelton,  deceased,  alleging  that  the  deed  and  bill  of  sale 
executed  by  Ralph  Shelton,  deceased,  to  his  son  John,  were 
void,  because  the  said  Ralph  was  rwn  compos  merUU  at  the 
time  they  were  executed,  and  praying  that  the  property  may 
be  divided  according  to  law  between  the  complainants  and  de- 
fendants, the  heirs  at  law  and  distributees  of  Ralph  Shelton, 
and  for  an  account  of  the  rents,  issues  and  profits  thereof. 

The  defendants  seek  to  protect  themselves  against  the  re- 
lief asked,  upon  this  ground.  1st.  That  distributees  have 
not  a  right  to  file  a  bill  for  their  distributive  portions  in  their 
character  as  such,  against  any  person  but  the  personal  repre- 
sentatives of  the  deceased;  and  that  though  in  this  case  one  of 
the  complainants  is  the  administrator  of  Ralph  Shelton,  yet  he 
has  filed  his  bill,  not  in  the  character  of  administrator,  but  as 
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Thurman 
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Shelton 


a  distributee,  and  that  if  this  be  not  so,  the  bill  is  multifarious,  Naihvii«lx, 
because  parties  have  been  joined  who  claim  in  different  rights,  - 
and  therefore  the  suit  cannot  be  maintained. 

2d.  They  deny  that  Ralph  Shelton,  at  the  date  of  the  deed 
and  bill  of  sale  was  insane. 

3d.  They  rely  upon  the  statute  of  limitations,  claimmg  to 
have  held  adverse  possession  of  the  land  for  seven  years,  and 
of  the  negroes  for  three  years,  ^  before  the  commencement  of 
this  suit. 

The  first  ground  of  defence  embraces  three  separate  prop- 
ositions. 1st-  Can  distributees  recover  their  distributive  por- 
tions without  an  administration  on  the  estate  of  their  intestate.' 
We  are  clearly  of  opinion  that  they  cannot.  Personal  prop- 
erty was,  by  the  common  law,  considered  of  so  little  value, 
that  no  provision  was  made  for  its  descent  to  the  heirs  at  law 
of  the  owner.  Indeed,  up  to  the  22d  and  23d  Charles  II, 
the  date  of  the  passage  of  the  statute  of  distributions,  an  ad- 
ministrator was  entitled  exclusively  to  enjoy  the  residue  of 
the  intestate's  effects,  after  the  payment  of  the  debts  and  fu- 
neral expences.  2d  Williams  on  executors,  906.  This 
being  the  case  whoever  can  get  possession  of  personal  prop- 
erty upon  the  owner's  dying  intestate,  can  hold  it  against  any 
person  save  a  creditor,  or  an  administrator;  to  the  first  he  is 
liable  as  an  executor  de  son  tortj  to  the  second,  because  he  is 
the  representative  of  the  deceased,  upon  whom  the  law  casts 
his  rights  to  the  personal  estate  to  be  held  by  him  for  the 
payment  of  debts,  and  since  the  passage  of  the  statute  of  dis- 
tributiou,  for  distribution  among  the  next  of  kin  of  the  in- 
testate. A  distributee  stands  in  neither  of  these  relations, 
and  therefore  cannot  sue  for  the  personal  property  of  the  in- 
testate, nor  demand  a  distribution  of  it  from  any  person  save 
the  administrator. 

2d.  Can  this  be  considered  as  a  bill  filed  by  the  adminis- 
trators of  Ralph  Shelton,  deceased,  in  conjunction  with  dis- 
tributees and  other  heirs  to  set  aside  the  void  conveyance  to 
the  land  and  negroes,  to  regain  possession  *of  his  personal 
property,  and  to  have  a  division  and  distribution  thereof?  We 
think  it  may;  for  though  the  administrator  is  one  of  the  heirs 
and  legatees  of  Ralph  Shelton,  and  the  bill  is  framed  primari- 

VOL.  10.  49 
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NAiHvxLLii.iy  fof  a  divisiou  and  distribution  of  the  estate,  yet  it  express- 
Deceinb<iM837.^^  cliarges  that  James  Bledsoe  has  administered  on  the  estate, 
Tbarman    ^^^  ^^^^^^  ^^  receive  it,  and  to  avoid  any  cavil  that  might  be 
Shelton     jjjgjg  (jy  reason  of  there  being  no  administrator.    Then,  the  ad- 
ministrator is  before  the  court  as  a  complainant  so  described 
and  declared  to  bs,  and  that,  for  the  purpose  of  enabling  it  to 
give  him  relief  as  such,  if  administration  be  necessary — and 
shall  we  say  that  the  suit  is  not  in  his  name,  because  he  has 
pot  pled  his  bill  as  specifically  in  that  character  as  he  would 
have  done  had  he  been  suing  at  law?     We  think  not.     Chan- 
cery deals  less  in  forms  than  law,  and  all  that  it  asks  upon 
questions  of  this  character,  is,  that  the  pleadings  shall  show 
that  the  parlies  entitled  to  the  relief  sought  are  before  the 

court. 

9d.  Is  the  bill  multifarious?  We  are  inclined  to  think  that 
it  is,  inasmuch  as  an  administrator,  heirs  at  law  and  distribu- 
tees, have  been  joined  as  complainants;  but  we  do  not  con- 
sider it  of  any  importance  in  the  present  case,  whether  it  be 
or  not,  as  it  is  a  defect  in  equity  pleading  which  can  only  be 
taken  advantage  of  by  demurrer,  as  was  determined  upon 
solemn  argument  by  this  court  in  the  case  of  William  Holt 
against  Rice  and  others,  not  reported.  There  is  then  nothing 
in  the  first  ground  of  defence. 

The  second  presents  a  question  of  fact  as  to  the  sanity  or 
insanity  of  Ralph  Shelton,  ai  the  date  of  the  deed  and  bill  of 
sale  to  his  son  John.  There  is  a  great  mass  of  testimony 
taken  on  this  point;  it  would  be  a  useless  labor  to  enter  into 
an  examination  of  it  in  a  written  opinion,  and  would  swell  it 
beyond  bounds;  let  it  suffice,  that  the  insanity  at  the  time  is 
expressly  charged  in  the  bill  and  denied  argumentativeJy  and 
evasively  in  the  answer,  and  that  the  wholp  weight  of  the 
proof,  with  the  exception  of  two  or  three  witnesses,  the  near 
relations  of  John  Shelton  by  marriage,  supports  the  fact  of 
the  insanity  at  and  before  the  execution  of  the  deed  an-i  bill 
of  sale,  to  our  minds  satisfactorily  and  conclusively,  and  the 
more  especially  so  when  it  is  admitted  that  no  consideration 
whatever  passed  from  John  Shelton  to  his  father  for  either 
the  land  or  negroes.     Then   the  deed  and  bill  of  sale  wer^ 
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tthinitio  void,  and  passed  do  tide  from  Ralph  Shelton  to  John  nabhtilx.b» 

.,.,,.     '^  '^  December.  1837. 

isitber  in  the  land  or  negroes.  

Tbe  third  and  la^  inquiry  is,  has  the  statute  of  limitation  v 

perfected  the  title  of  the  defendants  either  to  the  land  or  ne-  Shelton 
groes?  Possession  of  the  negroes  and  land  Was  taken  b/ 
John  Shelton  and  Richard  Shelton,  under  the  deed  and  bill 
of  sale,  during  the  lifetime  of  Ralph  Shelton,  and  has  beekt 
continued  from  that  period  up  to  the  time  of  filing  the  bill.  But 
the  proof  establishes  the  fact  that  Ralph  Shelton  was  not  onljr 
insane  at  ihe  time  of  the  execution  of  the  deed  and  bill  of 
$ale,  but  so  continued  until  his  death.  The  statute  of  Hab- 
itations did  not  comn>ence  running  in  his  lifetime,  be  bei^g 
within  one  of  the  savings  of  the  statute.  At  bis  death  bis 
real  estate  descended  to  his  heirs  at  law,  and  from  that  time 
the  statute  commenced  running,  as  to  them,  upon  the  posses- 
sion of  John  Shelton  of  the  tliree  hundred  acre  tract  cop* 
Fejed  to  him  by  his  father  in  his  lifetime,  but  not  as  to  the 
sixty^one  acres  which  he  claimed  by  parol  gift.  Ralph  Sbel*- 
ton  died  in  1818,  and  tlie  bill  was  filed  in  1836,  of  conse- 
quence more  than  seven  years  have  elapsed  since  the  right  of 
action  accrued  to  the  heirs  of  Ralph  Shelton,  for  the  tract  of 
I$nd  of  three  hundred  acres  held  adversely  by  John  SheltOD, 
and  the  same  is  barred  by  the  operation  of  the  statute  of  lini* 
il,atioos.  When  Ralph  Shelton  died,  the  law  cast  the  right 
to  his  personal  property  on  no  one,  till  letters  of  administia* 
tioQ  were  granted  on  bis  estate,  and  of  consequence  there  was 
no  person  who  could  sue  for  a  wrongful  conversion  of  it  uutil 
that  was  done.  As  Ralph  Shelton  was  deranged  from  the  date 
of  the  bill  of  sale  to  his  death,  the  statute  of  limitations  as  to 
his  personal  estate  could  not  begin  to  run  in  favor  of  an  adverse 
holder  under  the  bill  of  sale,  but  from  the  date  of  the  administra-  . 
tion,  because  it  could  not  run  against  him,  he  being  within  the 

'■  savings  of  the  statute,  and  when  he  died,  there  was  no  person 

against  whom  the  property  could  be  held  adversely,  as  no  one 
had  any  right  thereto  until  he  acquired  it  by  becoming  admin- 

i  istrator  of  the  estate.     It  is  a  well  settled   principle  of  law, 

that  before  the  statute  of  limitations  can  operate  as  a  bar  to  the 
recovery  of  property,  there  must  not  only  have  been  an  ad- 

i  verse  holding  for  the  time  prescribed  by  tbe  statute,  but  there 
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Dc^*^r*^8S7'  ^^^^  ^^^^  been  some  person  in  existence  capable  of  suing  for 
— ;-; the  recovery,  and  not  within  the  savines  of  the  statute.     Let- 

Thurman  i.      ,     .   .         -  i      .      i  i  r  t*  i   l 

V  ters  of  administiacion  were  obtained  on  the  estate  oi  Kalpb 
Sbelton,  by  James  Bledsoe,  one  of  the  complainants,  within 
three  years  before  the  filing  of  this  bill,  and  the  statute  of 
Kraitations  is  no  bar  to  a  recovery  by  him  of  the  personal  es- 
tate of  his  intestate  in  the  hands  of  the  defendants.  Upon 
the  whole  of  this  case,  the  conrt  think  that  the  complainants 
are  entitled  to  a  division  of  the  tract  of  land  containing  sixty 
acres,  and  an  account  of  the  rents  and  profits  thereof  from 
John  Shelton.  James  Bledsoe,  the  administrator,  is  entitled 
to  recover  possession  of  all  the  negroes  and  their  increase, 
which  belonged  to  the  estate  of  Ralph  Shelton,  deceased,  at 
the  time  of  his  death,  as  well  those  specified  in  the  bill  of 
sale  to  his  son  John,  as  others  in  the  hands  of  the -defendants: 
but  inasmuch  as  Richard  Shelton  is  dead,  and  his  administra- 
tor is  not  before  the  court,  he  is  not  entitled  to  have  an  ac- 
count of  the  perishable  property  belonging  to  Ralph  Shelton, 
which  was  sold  by  him,  nor  for  hife  of  the  negroes  from  the 
time  he  took  them  into  possession  till  his  death;  and  that 
inasmuch  as  the  administrator  has,  by  filing  this  bill  with  other 
distributees  assented  to  a  distribution  of  the  estate  by  the 
court,  the  parties  are  entitled  to  have  it  without  further  unne- 
cessary delay,  A  decree  will  be  drawn  in  accordance  witb 
their  views. 

Decree  accordingly. 


f! 
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Nashvills, 

Dcceinlicr,  1837. 


Lttle  vs.  Etherly.  ^^y^i® 

V 

Etherly 
To  redeem  property  sold  at  execution  sale,  under  the  provisions  of  the 

act  of  1824,  c  20,  the  party  must  deposite  the  amount  required  by  law  in 

"money,"  i.  e.  gold  and  silver,  with  the  clerk  of  the  county  court  of  the 

county  wherein  the  property  was  sold. 

A  check  for  money,  drawn  by  two  parties  in  a  banking  house  upon  their 
bank,  indorsed  upon  the  back  thereof,  by  their  cashier,  "good,"  and  de- 
posited by  the  complainant  with  the  clerk  of  the  county  court  to  redeem 
from  the  defendant  land  he  purchased  at  execution  sale,  is  not  a  deposite 
of  "money*'  within  the  meaning  of  the  act  of  1824,  c2  0. 

If  the  amount  of  money  deposited  with  a  clerk  to  redeem  land,  be  not 
sufficient,  the  party  is  not  entitled  to  redeem. 

On  the  21st  May,  1833,  the  defendant  purchased  at  exe- 
cution sale,  in  Davidson  county,  two  small  tracts  of  land  as 
the  property  of  Isaac  Earthman.  The  amount  bid  for  the 
land  by  him  was  one"  hundred  and  forty-four  dollars.  The 
sheriff  afterwards  execufed  to  him  a  deed  for  said  land.  The 
defendant  at  the  time  of  his  purchase  was  the  surety  of  said 
Earthman,  in  an  appeal  taken  from  a  judgment  rendered 
against  said  Earthman  in  the  county  court,  in  favor  of  D. 
Cantrell.  The  judgment  was  affirmed  in  the  circuit  court. 
Upon  this  judgment  the  defendant  paid  the  sum  of  five  hun- 
dred dollars,  and  obtained  judgment  against  Earthman  for 
said  amount  on  the  5th  day  of  April,  1834. 

The  complainant  recovered  a  judgment  against  Earthman 
in  the  county  court  on  the  5th  day  of  November,  1833,  and 
with  a  view  to  redeem  said  land  from  the  defendant,  he  de- 
posited on  the  3d  March,  1834,  for  said  purpose,  under  the 
provisions  of  the  act  of  1824,  c  20,  a  check  for  $154  93, 
(being  the  amount  bid  by  defendant,  and  ten  per  cent,  thereon,) 
drawn  by  Joseph  and  Robert  Woods,  two  of  the  partners  in  the 
banking  house  of  Yeatman,  Woods  &  Co.  upon  their  bank, 
on  the  back  of  which  check  was  endorsed  by  their  cashier, 
the  words  "good."  The  clerk  received  this  check  as  so 
much  money,  and  gave  a  receipt  to  complainant  as  for  so 
much  money. 

The  defendant,  who  resided  in  Montgomery  county,  after 


990  JDSCISIONS    IN    TUK    SUPREBiE    COURT 

Nashville,  he  had  recovered  his  judgment  against  Earthman,    as  afore* 

December  1837.      .,      ,        .  ,  j      .  ,    •  i     j      .  ■      j 

said,  having  heard  that  complainant  had  deposited   money. 

V  with  the  clerk  to  redeem  the   land  purchased  by  him,  called 

Etherly  upon  the  clerk  and  ascertaining  that  a  check  merely  was  de- 
posited, he  thereupon  refused  to  receive  the  check,  and  filed 
his  objection  to  the  tender  or  deposite  in  writing  with  the 
clerk,  and  ref ised  to  perm't  the  complainant  to  redeem,  upon 
the  ground  that  the  deposite  of  the  check  was  not  a  deposite 
of  "money,"  within  the  meaning  of  the  act  of  1824.  In 
November,  18^4,  gold  and  silver  to  the  amount  of  the  check 
was  left  in  its  place,  with  the  clerk,  but  the  defendant  ob- 
jected to  this,  that  it  could  only  be  considered  a  tender  from 
the  time  the  gold  and  silver  was  deposited,  i.  e.  in  Novem- 
ber, 1834,  so  that  counting  ten  per  cent,  upon  the  ori- 
ginal bid,  up  to  that  time,  there  was  not  enough.  He  also 
objected,  that  there  was  no  offer  in  November,  1834,  when 
the  gold  and  silver  was  deposited,  to  credit  Isaac  Earthman 
with  ten  per  cent,  as  required  by  the  act.  Whereupon  the 
complainant  filed  the  bill.  The  cause  was  heard  at  the  Oc- 
tober term  of  the  chancery  court,  1836,  at  Franklin,  and 
the  bill  dismissed,  from  which  an  appeal  was  prosecuted  by 
the  complainant  to  this  court. 

E.  H.  Ewing  and  W.  E.  Jlnderaon^  for  complainants. 

IV.  Thompson  and  Geo.  S.  Yerger^  for  defendant,  con- 
tended, 1st.  That  the  deposhe  of  a  check  on  a  bank,  al- 
tbough  agreed  to  be  paid  in  gold  and  silver  coin,  was  not  ft 
deposite  of  money.  A  check  is  not  ''money,"  nor  equiva- 
lent to  money.     Chitty  on  Bills,  322,  287. 

2d.  That  the  act  of  1824,  c  20,  only  authorised  «  re- 
demption of  land  sold  at  execution  sale,  when  ''money,"  i.  e. 
gold  and  silver  coin  was  deposited  with  the  clerk  of  the  coun- 
ty court  of  the  county  wherein  the  land  was  sold.  That  the 
elerk  was  a  mere  depositary  to  receive  and  hold  the  money, 
that  if  the  statute  required  money  to  be  deposited  with  him, 
he  could  not  depart  from  the  requirements  of  the  statute. 
That  the  authority  delegated  to  him  by  the  statute  was  special 
Und  limited,  and  must  be  strictly  pursued.     1  Cowen\i  Rep. 


OF    THE    STATE    OF    TENNESSEE.  891 

499:    Cowper's  Rep.  26:  Fairtith  vs.    GilberL  2  Term.  Nashvii.l«, 

»^  .     ,^    ^     ,.r  «  ,  -M^   X        ^  ^r        December,  1837. 

Rep.   171:  2  P.  Wms.   13,  19:  Lowry  vs.  McGee^  7  Yer. 

Rep.  I 

3d.  The  assumption  or  agreemeni  of  the  clerk  to  receive  Etherljr 
the  check  in  lieu  of  the  "money"  required  by  ihe  act,  is  not 
a  compliance  with  (he  act,  and  is  not  binding  on  the  party, 
who,  by  law,  is  interested  to  dispute  it.  1  Cowen's  Rep. 
498:  6  John.  Rep.  51.  That  the  clerk  in  making  such 
agreement  exceeded  his  powers,  and  that  such  agreement 
would  not  be  obligatory  upon  the  sureties  in  his  ofdcial  bond. 
Leigh  vs.  Taylor ,  7  Bar.  &  Creswell,  441. 

4.  That  although  the  amount  of  money  called  for  in  the 
check  was  procured  and  deposited  in  November,  1834, 
it  could  only  operate  as  a  tender  from  that  time;  that  counting 
ten  per  cent,  from  the  tirre  of  the  sheriff's  sale,  upon  the 
amount  bid,  up  to  that  time,  the  amount  deposited  was 
not  enough,  besides  no  offer  was  then  made  to  credit  Earth- 
man,  the  debtor,  with  ten  per  cent,  or  more  upon  the  amount 
bid,  as  required  by  the  statute;  that  these  were  conditions 
precedent  to  complainant's  right  to  redeem,  and  must  be 
proved  by  him.     4  Yer.  Rep.  10:  1  Cowen's  Rep.  498. 

TuRLET,  J.,  delivered  the  opinion  of  the  courts 

The  complainant  and  defendant  are  both  cre'ditors  of  Isaac 
Earthman,  and  the  property  in  dispute  is  the  only  means  be 
has  for  the  payment  of  his  debts,  and  which  is  not  sufficient 
to  satisfy  the  demand  of  either  claimant.  The  defendant,  in 
addition  to  his  rights  as  a  creditor,  claims  the  property  by 
virtue  of  a  purchase  at  execution  sale,  which  purchase  was 
however  made  before  he  had  acquired  his  right  as  such. 

The  complainant  insists,  that  before  the  right  of  defendant, 
as  creditor,  attached  to  the  property,  he  had,  under  the 
provision  of  the  act  of  1824,  c  20,  redeemed  the  same  by 
a  payment  to  the  clerk  of  the  county  court  of  Davidson,  (the 
place  where  the  judgment  was  rendered  under  which  be 
claims)  of  the  money  bid  by  him  for  the  property  at  execu- 
tion sale,  and  ten  per  cent,  thereon,  he  at  the  time  being  a 
non-resident  of  Davidson  county.  This  is  denied  by  the  de-. 
fendant. 
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Nashville,      The  proof  shows,  ihat  before  the  defendant  obtained  the 

December,  1837  '  . 

— —judgment  under  which  he  claims  the  right   to  hold  the  pro- 
V  perty,  the  complainant  had,  upon  a  judgment  rendered  pre- 

Eiherly  yiously  thereto,  in  his  behalf,  paid  to  the  clerk  of  the  coun- 
ty court  of  Davidson,  a  check  of  J.  &  R.  Woods,  drawn 
upon  the  banking  house  of  Yeatman,  Wood's  &  Co.  for  an 
amount,  more  than  sufficient  to  redeem  and  pay  the  amount  bid 
by  the  defendant  at  the  execution  sale  under  which  he  claim- 
ed the  property,  before  the  date  of  his  judgment,  which 
check  was  received  by  the  clerk  as  money;  that  the  clerk  was 
a  man  who  had  always  money  at  his  disposal,  and  could  at 
any  time  have  commanded  greatly  more  than  the  amount  of 
the  check  if  it  had  been  demanded  of  him,  that  he  did  not 
cash  the  check  before  the  defendant  was  a  creditor  as  well  as 
purchaser,  at  which  time  the  amount  therecf  was  not  suffici- 
ent to  authorise  a  redemption  of  the  property,  under  our  sta- 
tutory provisions. 

The  dispute  in  this  case  involves  an  abstract  question  of 
righx  between  the  parties;  a  loss  to  one  is  a  gain  to  the  other, 
and  qeither  has  any  superior  equity  over  the  other.  The  con- 
sequence is  that  strict  law  must  govern. 

The  defendant  is  in  the  better  situation,  as  he  holds  the 
property  by  an  execution  sale,  the  consequence  of  which  is, 
that  his  right  fnust  prevail,  unless  the  complainant  can  show 
that  he  has  complied  with  the  provisions  of  the  law,  under 
which  he  claims  to  have  redeemed.  That  law  says,  that  ^^if 
any  person  or  persons  shall  absent  him  or  her,  or  themselves 
from  his  or  their  usual  place  of  residence,  or  shall  reside  out 
of  the  county  where  the  sale  is  made,  it  shall  be  lawful  for  a 
person  wishing  to  redeem,  to  pay  the  redemption  money  to 
the  clerk  of  the  county  court,  who  shall  hold  the  same  for 
the  benefit  of  the  person  entitled  thereto." 

The  question  then  is,  whether  the  payment  of  the  check 
of  J.  &  R.  Woods  is  a  payment  of  money  under  the  provi- 
sions of  the  law.  It  is  argued  that  it  is,  because  the  clerk 
agreed  to  receive  it  as  such ;  that  all  that  was  necessary  to 
make  it  such,  was  a  presentation  at  the  bank  ami  having  the 
amount  passed  to  his  credit,  and  that  if  the  clerk  had  always 
at  bank  an  amount  sufficient  to  pay  the  demand  of  the  defen- 
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danty  that  he  might  take  the  check  and  hold  himseff  respon-  Nabhttlle, 

•It  «»<•!         !•!  1  i»mi.  December,  1837. 

sibie  to  the  defendant  for  the  amount  thereof.     To  this  rea-  - 


soning  we  cannot  assent.     The  clerk  is  a  ministerial  officer, 
whose  duties  and  responsibilities  are  prescribed  by  law,  and 
for  the  faithful  performance  of  which,  security  is  taken,  the 
consequence  is,  that  he  cannot,  so  far  as  his  securities  are 
concerned,  make  them  more  extensive  than  they  are  made 
by  law,  because  they  are  only  responsible  for  their  perform- 
ance according  to  the  law.   Therefore,  a  clerk  who  is  wealthy 
and  has  money  at  command,  can  legally  do  no  more  than  can 
one  who  is  poor  and  dependant  on  his  office  for  support. 
That  a  check  for  money  is  not  money  until  it  has  been  paid 
is  too  self  evident  to  admit  of  argument,  and  the  question  is 
of  necessity   resolved  into  this  proposition,  whether  a  clerk 
can,  by  choosing  to  consider  it  as  money,  make  it  so?     He 
can  as  well  make    any  other  chose  in  action  money  as  this, 
and  if  he  can  make  choses  in  action  money,  there  is  no  rea- 
son why  he  should  not  any  personal  property,  such  as  a  negro, 
a  horse,  &c.     That  this  cannot  be  done  by  an  officer  of  the 
court,  whose   duties  are  prescribed  by  law,  when  money  is 
required  to  be  received,  has  been  determined  in   every  case 
where  the  question  has  been  presented  as  the  court  believes . 
Upon  this  point  see  1  Cowen^s  Rep.  499:  6  John.  51. 

If  a  clerk  has  money  in  bank,  Qud  is  willing  to  appropriate  it 
to  the  redemption  of  property  for  the  benefit  of  another,  and 
take  from  him  something  else  in  consideration  thereof,  before 
he  can  do  so,  the  amount  must  be  severed  from  his  own  by 
some  act  which  will  make  it  the  property  of  the  person  re- 
deemed, such  as  having  it  passed  to  his  credit.  It  will  not 
do  to  permit  him  to  take  property  from  a  person  wishing  to 
redeem,  upon  a  determination  existing  in  his  own  mind,  that 
he  will  consider  a  portion  of  his  money  as  having  been  paid 
to  him  for  that  pupose,  for  inasmuch  as  he  is  not  warranted 
by  law  in  receiving  any  thing  but  money,  his  securities  are 
not  responsible  for  him  until  that  has  been  paid  to  him,  and 
upon  an  attempt  to  charge  them,  the  investigation  as  to  whe* 
ther,  when  he  received  a  horse,  he  did  not  in  his  own  mind 
determine  that  he  would  hold  a  hundred  dollars  of  his 
rou  10.  50 


Lytle 

V 

Etherlj 
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Nasbville,  money,  as  if  it  had  been  paid  to  him  in  lieu  of  the  horse, 

December,  1837.  .  ^  .       , 

;-  would  present  a  strange  spectacle  in  a  court  of  justice. 

y  Qeing  of  the  opinion  then,  as  we  are,  that  the  complainant 

Gilliam  jj^^j  qq  right  to  redeem  but  upon  the  payment  of  the  amoimt 
of  money  required;  that  the  clerk  had  no  right  to  receive  any 
thing  else;  that  a  check  upon  a  bank  is  not  money  till  it  has 
been  paid,  which  in  the  present  case  was  not  done,  until  a 
period  after  the  defendant's  right  as  a  creditor  attached  to  the 
property,  when  the  arnoynt  was  not  sufficient  to  authorise  a 
redemption,  we  think  the  complainant  has  no  right  to  the  re- 
lief sought,  and  dismiss  the  bill. 

Decree  affirmed. 


Parker's  et  al  vs,  Gilliam,  et  al. 

A  party  who  collades  with  an  executor  to  obtain  the  asseta,  or  who  ob- 
tains possession  of  the  assets  by  joining  the  executor  in  the  perpetration  of 
a  fraud  npon  the  estate,  or  who  receives  the  assets  knowing  that  the  execu- 
tor indisposing  of  them,  commits  a  devastavit,  is  liable  to  tlfe  distriba- 
tees,  and  the  assets  may  be  followed  in  his  hands. 

About  1810  or  1312,  David  Dickinson  sold  to  Daniel 
Parker,  the  ancestor  of  complainants,  a  negro  woman  named 
Cresy.  Parker  died  at  New  Orleans  in  the  army  in  l8l4jor 
1815,  leaving  $130  of  the  price  of  the  negro  unpaid,  for  which 
sum  Dickinson  held  his  note  or  notes.  The  defendant,  Pat- 
sy, his  widow,  administered  on  his  estate  at  October  session 
of  the  Rutherford  county  court,  1815.  In  1818,  she  inter- 
married with  the  defendant,  Cato  Freeman.  On  the  13th  of 
July,  1822,  she  settled  her  administration  account,  when  a 
balance  of  $68  48,  was  found  due  the  estate. 

Dickinson  still  held  the  notes  executed  by  Parker,  and ,  as  com- 
plainants allege,  they  were  barred  by  the  statute  of  1789.  This 
being  their  situation,  the  defendant,  Gilliam,  applied  to  him  to 
know  if  he  would  let  him  have  the  notes.  Dickinson  refu- 
sed, unless  it  was  the  wish  of  defendant  Patsy,  stating  to  Gilliam, 
that  he  would  neither  himself  distress  her,  nor  put  it  in  the  pow- 
er of  others  to  do  it.  Gilliam  told  him  that  Mrs.  Freeman  wisl^i- 
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fed  him,  Gilliam,  to  have  the  notes.     On  enquiring  of  her  ofNAgMviLL*, 

the  affair,  she  manifested  a  good  deal  of  solicitude  that  Gil-  — -r-r- 

liam  should  get  the  notes,  though  Dickinson  told   her  that  he  y 

would  wait  her  own  lime  for  the  money,  and  advised  her  to  caUam 
keep  the  negro  and  her  children  for  her  family.  He  accord- 
ingly let  Gilliam  have  the  notes.  This  was  after  July  and  be- 
fore October,  1822,  in  which  latter  month,  she  and  defendant 
Oato,  confessed  judgment  to  Gilliam  as  assignees  of  Dickin- 
son, on  the  notes  for  $195  -94,  debt  and  interest. 

About  this  time,  the  defendant.  Freeman,  had  become  indebt- 
ed to  Gilliam  on  his  individual  account,  in  about  the  sum  of 
$250.  Gilliam  caused  a  ^.yb.  to  be  issued  against  defend- 
ants, Cdto  and  Patsy,  as  adniinistrators  of  Parker,  testied  the 
third  Monday  of  October,  1822,  had  it  levied  on  Cresy  and 
her  children,  Joshua  and  Rachael,  all  of  whom  were  sold  by 
the  sheriff  to  satisfy  the  judgment  obtained  by  Gilliam  on 
Parkers  notes  to  Dickinson,  and  purchased  by  Gilliam  (ot 
$600.  Gilliam  paid  the  $600,  by  the  judgment,  and  by  re- 
taining $250  due  from  Freeman  to  him  on  his  individual  ac- 
count. Whether  he  paid  the  sheriff  the  balance  of  the  $600, 
is  unknown,  but  he  admits  that  he  advanced  Freeman  $150 
which  is  about  the  sum  that  would  remain  after  deducting  the 
judgment  and  Freeman's  private  debt. 

Gilliam  admits  in  his  answer  that  he  knew  the  negroes  be< 
longed  to  the  estate  of  Parker. 

The  chancellor  believing  that  the  solicitude  displayed  by 
Mrs.  Freeman  that  Gilliam  should  get  Dickinson's  demand 
against  her  former  husband's  estate,  was  occasioned  by  a  wish 
to  enable  her  present  husband.  Freeman,  to  pay  Gilliam  by 
means  of  a  sale  of  the  negroes,  his  individual  debt;  that 
it  was  a  breach  of  trust  in  her  and  Freeman  to  confess 
judgment  on  those  notes  when  they  were  barred  by  the  act  of 
1789;  that  Gilliam  participated  in  this  breach  of  trust,  and  in 
fact  procured  it  to  be  committed,  in  order  to  secure  his  pri< 
vate  demand  against  Freeman,  decreed  for  the  complainants, 
the  children  and  heirs  of  Parker.  * 

R.  J.  Meigs^  for  complainant.  The  question  in  this  case 
is,  whether  the  plaintiffs,  who  arc  distributees,  can  follow  the 
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Nabhvillb,  assets  into  the  hands  of  third  persons  to  whom  the  adtniDistttH 

^ — :-  tor  has  transferred  them?     This  is  the  same  question  so^stan- 

^  *'▼  tially  which  is  discussed  with  great  ability  in  Hill  vs.  Simpaony 
Gflliam  sj  y^g  ^52.  Jt  is  unnecessary  to  refer  to  more  cases,  for 
this  is  directly  to  the  point,  and  of  the  judgment  of  the  Mas- 
ter of  the  Rolls  therein,  Lord  Elden,  in  Lotother  vs.  £01^- 
ther,  13  Yes.  95,  says,  ^^a  more  accurate  and  trulj  learned 
one  never  was  pronounced."  But  if  more  is  necessary,  I  re^ 
ferto  1  Story's  £q.  where  the  doctrinceislucidly  stated,  §422, 
423,  424,  679,  680,  681:  MLoidys.  Dmmmondy  14  Ves. 
261-2,  where  the  application  of  assets  to  pay  an  individual 
debt  of  the  executor  is  considered,  and    17   Ves.    164,  158, 

169,  170,  171. 
These  authorities  prove  the  defendant  who  received  the  as« 

sets  in  discharge  of  an  individual  debt,  due  from  the  executor, 

is  clearly  liable. 

* 

C.  Ready y  for  defendants.  Do  these  transactions  upon 
their  face  furnish  evidence  that  a  devastavit  was  committed  by 
the  administrators?  and  if  they  do,  do  they  also  furnish  evi* 
dence  that  Gilliam  was  connected  with  that  devastavit  under 
such  circumstances  as  in  legal  contemplation  makes  him  tf 
party  to  it?  If  both  of  these  questions  are  decided  in  the  af- 
firmative, then  a  decree  ought  to  pass  against  Gilliam,  but  not 
otherwise. 

(.  Does  the  statute  of  1789,  c  23,  unconditionally  bar  all 
claims  not  sued  for  within  two  or  three  years,  as  the  case  may 
)e,  from  the  qualification  of  the  executor  or  administrator? 
It  does  not.  The  proviso  leaves  a  discretion  in  the  breast  of 
the  executor  or  administrator.  He  may  stipulate  for  indul- 
gence, and  if  it  be  for  five  years,  the  creditor's  claim  is  not 
barred  during  that  time. 

Although  it  is  true  that  the  judgment  in  favor  of  Gilliamf 
against  Parker's  administrator,  was  not  rendered  nor  suit 
brought  until  more  than  two  years  after  administration  granted, 
it  may  have  been  delayed  on  account  of  the  special  request  of 
the  administrator.  Let  it  be  admitted  that  it  is  the  duty  of 
executors  and  administrators  to  plead  the  statute  of  1789,  in 
all  cases  where  special  indulgence  has  not  been  given  upon 
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the  special  request,  &c. ;  yet,  on  the  other  hand,  it  must  be  ad-  ^^mhel^mi. 
mitted  it  is  not  his  duty  to  plead  it  when  the  indulgence  has  f~k^^^^7"heirs 
been  extended  upon  special  request.     There  is  a  presumption  v 

of  law  to  which  it  may  be  necessary  here  to  advert.  It  is, 
that  officers  and  all  persons  charged  with  fiduciary  trusts  have 
done  their  duty,  until  the  contrary  is  proved.  A  judgment  is 
then  rendered  against  an  administrator,  in  a  suit  brought  after  the 
lapse  of  two  years  from  the  grant  of  administration.  He  did 
not  plead  the  statute.  The  presumptton  is  that  he  did  his 
duty;  and  that  he  did  not  plead  the  statute  because  he  had  been 
indulged  upon  his  special  request,  and  this  presumption  must 
stand  until  the  party  charging  him  with  a  want  of  fidelity,  over- 
turns it  by  proof. 

The  decisions  of  the  court  of  Massachusetts  in  regard  to 
the  limitation  of  actions,  furnishes  no  data  for  the  construc- 
tion of  the  statute  of  1789.  The  Massachusetts'  statute 
contains  tio  proviso  like  ours,  and  leaves  no  discretion  to  the 
executor  or  administrator. 

But  if  it  even  be  held  that  the  administrator  committed  a 
devastavit  in  confessing  this  judgment,  is  Gilliam  a  party  to, 
and  affected  by  that  devaetav%t9 

He  was  not  to  blame  for  endeavoring  to  collect  his  debt. 
He  had  the  right  to  sue,  and  the  administrator  might  plead 
the  statute  of  two  years  or  not.  Brown  and  others  vs.  «dn- 
derson^s  adm^r.  13  Mass.  Rep.  201.  If  he  failed  to  plead  it, 
that  could  not  make  Gilliam  a  party  to  the  devastavit^  if  it  be 
one  in  the  administrator.  The  failure  of  the  administrator 
to  plead  payment,  when  hef  might  have  successfully  done  so, 
would  with  equal  reason  make  the  plaintiff  who  recovered  the 
judgment,  guilty  of  a  devastavit, 

2.  Does  the  fact  that  a  part  of  the  price  given  for  the  ne- 
groes. Was  applied  to  the  psyment  of  Gilliam's  private  debts 
against  Freeman,  make  Gilliam  liable  to  account  for  the  ne- 
groes? See  j^Tugent  vs.  Oifford  and  others,  1  Atk.  463, 
where  it  was  held  that  an  executor  having  assigned  over  amort- 
gaged  term  of  his  testator  to  A,  as  a  satisfaction  of  a  debt  due 
to  A  from  the  executor,  it  was  held  a  good  alienation,  and 
that  A  should  have  the  benefit  of  it  against  the  daughters  of 
the  testator,  who  were  creditors  under  a  marriage  settlement » 
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Na8hvii,lie,  gee  also  Mead  vs.  Lord  Orrery  and  others.  3  Alk.  236,  in 

December,  1837.         .  ... 

;; r- which  the  deci: ion  in  ^Nugent  vs.    Gifford  is   recognised  as 

Pflrkcr's  liGiFs  ._ 

V  correct.      Whale  vs.  BoethCy  4  Term  Rep.  625,  note,  Mans- 

Giliiam     field's  opinion:  Sutherland  and  others  vs.  Brushy  Crosby  ^  and 
Palmer,  7  John.  Ch.  Rep.  17. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  bill  charges,  that  Freeman  and  wife,  ad- 
ministrators of  complainants  intestate,  committed  a  devastavit 
of  their  intestate's  estate,  by  confessing  a  judgment  barred  by 
the  statute  of  limitations,  in  favor  of  the  defendant,  Gilliam, 
and  when  the  assets  of  the  estate  were  sold  by  virtue  of  Gil- 
liam's execution,  a  part  of  the  proceeds  of  the  sale  was  mis- 
applied, by  paying  Gilliam  a  private  debt  due  him  from  Free- 
man, and  that  defendant,  Gilliam,  colluded  with  said  admin- 
istrators, in  the  commission  of  said  fraud  on  the  complainants. 
The  answer  admits  the  confession  of  judgment,  the  sale  of 
the  negroes,  and  their  purchase  by  Gilliam;  that  he  knew  they 
were  assets  of  the  estate,  and  that^part  of  their  price  was  ap- 
plied to  Freeman's  individual  debt,  but  denies  all  fraud  or 
collusion  with  the  administrators  to  misapply  the  assets. 

We  think  it  is  very  clear  that  Freeman  and  wife  intended, 
by  the  course  they  adopted  in  this  business,  to  commit  a  fraud. 
If  that  were  not  their  object,  why  had  they  so  much  solici- 
tude that  Mr.  Dickinson  should  trade  the  note  he  held  on 
Parker's  estate  to  Gilliam.  The  reason  given  by  Mrs.  Free- 
man, as  stated  in  Gilliam's  answer,  is  manifestly  a  meie  pre- 
tence. Gilliam's  answer  states  that  Mrs.  Freeman  desired 
him  to  get  the  note  that  it  might  be  paid  and  the  interest  stop- 
ped. Now  if  the  administrators  were  determined  to  pay  the 
note,  to  stop  the  interest,  in  spite  of  Mr.  Dickinson's  repeat- 
edly expressed  willingness  to  indulge  them  as  long  as  they 
might  desu-e,  why  could  they  not  pay  Mr,  Dickinson  as 
easily  as  they  could  Gilliam.  If  they  had  no  means  of  pay- 
ing Gilliam  but  by  the  sale  of  the  negroes,  why  might  they  not 
have  sold  the  negroes  to  pay  Mr.  Dickinson?  It  will  not 
be  pretended  that  a  forced  sale  under  execution  for  cash,  was 
likely  to  be  more  beneficial  to  the  estate,  than  a  sale  made  by 
lliemselvesj  on  a  liberal  cruJil 
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TJie  truth  is,  this  reason  for  refusing  to  accept   the  indul-  Nashville, 
gence  Mr.    Dickinson  offered,  and  for  desiring  that   Gilliam  —*-/*^^^' 
should  get  the  note,  is  so  manifestly  absurd  and  false,  that  it  ^""^^^'^^  ^^'"^ 
cannot  for. a  moment  be*  insisted  on,  and  yet,   it  is  the  only      Gilliam 
reason  the   parties  offer.     As   therefore  there    is  no   reason 
consistent  with  honesty,  that  has  been  given   or  that  can  be 
given,  why  this  arrangement  was   desired,  we  must  conclude 
that  they  were  actuated  by  improper  considerations. 

By  Gilliam's  getting  the  note,  the  estate  of  Parker  would 
be  injured,  but  these  administrators  would  be  enabled  to  pay 
a  private  debt,  get  some  money  into  their  hands  to  embezzle, 
and  Gilliam  would  get  his  private  debt  on  Freeman  paid,  and 
a  family  of  negroes  into  his  hands  without  paying  out  any  mo- 
ney scarcely. 

Gilliam's  account  of  the  circumstances  attending  the  trans- 
action with  Mr.  Dickinson,  is  false.  He  would  have  us  be- 
lieve that  the  sale  of  a  horse  to  Dickinson,  was  the  primary 
matter  of  interest  with  him,  and  that  as  Dickinson  would  not 
pay  money  but  offered  notes  for  horses,  the  note  on  Parker's 
esWe  was  incidentally  spoken  of,  and  so  the  trade  was  brought 
^bout.  Now,  if  this  were  true,  why  would  he  be  so  solicit- 
ous to  get  the  note  on  Parker's  estate.  Mr.  Dickinson  had 
other  notes  which  he  was  willing  to  give,  and  he  was  unwil- 
ling to  give  Parker's  note,  declaring  he  never  would  distress 
the  estate,  or  put  it  in  the  power  of  another  to  do  it.  But 
Gilliam  insisted  on  getting  the  Parker  note,  and  to  induce 
Dickinson  to  give  it  up,  told  him  the  administrators  wished  it. 
Does  not  this  show  that  he  had  some  peculiar  reason  for  wish- 
ing to  get  Parker's  note,  and  that  he  had  beforehand  arranged 
>vith  the  administrators  about  it. 

When  we  look  at  these  circumstances,  we  cannot  resist  the 
conviction  thai  Freeman  and  wife  deliberately  intended  to 
commit  a  fraud  in  the  disposition  of  this  property,  and  that 
Gilliam  actively  co-operated  in  the  iniquity.  Various  other 
circumstances  might  be  mentioned  going  to  confirm  this  view 
of  the  case,  such  as  his  pretence  that  he  would  make  no  ar- 
rangement with  Freeman  about  bidding  for  the  negroes,  and 
yet  buymgthem,  and  paying  no  money,  but  retaining  it  a  long 
time  in  his  hands,  until  by  the  increase  of  his  private  claims  oni 
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^▲8HviLLB,  FreemaO}  he  could  pay  it  that  way,  thereby  furnishing  as  much 
^^"^  ''       *  suspicion  of  his  conduct  as  could  have  been   afforded   by  the 
act  he  was  so  solicitous  to  avoid. 

The  view  we  take  of  the  facts  of  this  case,  entitles  the  com- 
plainants  to  a  decree.  The  principle  laid  down  in  dl  the  au-^ 
thorities  is,  that  a  party  who  colludes  with  an  executor  to  ob^ 
tain  the  assets,  or  who  obtains  the  assets  by  joining  the  execu* 
tor  in  the  perpetration  of  a  fraud  upon  the  estate,  or  who  re- 
ceives the  assets,  knowing  that  the  intention  of  the  executor 
in  disposing  of  them,  was  to  commit  a  devastavit  or  fraud 
upon  creditors  or  distributees,  is  liable,  and  the  assets  may  be 
followed  in  his  hands.  1  Atk.  463:  7  John.  Ch.  Rep.  17; 
I  Story^s  Eq.  §  422,  519,  680. 

Decree  for  complainants. 


Thomas  et  al.  vs.-  Scruggs  et  al 


When  trustees  and  execatore  in  a  will,  or  either  of  them,  are  direeted  to 
■ell  land  and  reinvest  the  proceeds  in  other  lands,  and  they  receive  and  di- 
vide the  trust  fund  between  them,  in  part  execute  the  trust,  but  violate  it  in 
other  respects  by  omitting  to  carry  into  effect  the  positive  injunctions  of  the 
testator,  they  are  all  equally  responsible  for  the  acts  of  each  other. 

As  to  the  liability  of  trustees  in  general  for  the  acts  of  each  other,  vide 
Dtaderick  and  other  $  vs.  Wkarton  and  others ,  ante  page  268. 

The  bill  is  filed  by  complainants  as  legatees  of  Jesse 
Thomas 9  against  Phineas  Thomas  and  Finch  Scruggs,  the  ex- 
ecutors, and  alleges  that  the  testator  died  in  Virginia  in  1805; 
that  the  executors  were' directed  to  sell  real  estate  in  Virginia, 
and  with  the  proceeds  and  £400,  purchase  real  estate  in  Ten* 
nessee,  which  was  given  to  the  widow  during  her  life,  and  at 
her  death,  to  be  divided  between  certain  named  children; 
that  the  executors  sold  the  real  estate  in  Virginia,  and  in  part 
laid  out  the  proceeds  in  land  in  Tennessee;  that  the  execu- 
tors sold  and  suffered  to  be  sold  by  execution  thereof,  the  ne* 
groes  given  to  the  widow,  to  pay  the  debts  of  the  estate,  when 
there  was  sufficient  money  to  pay  the  debts;  that  a  large 
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amount  of  personal  properly  came  to  ihe  hatids  of  the.-€xec- Nashville, 

Derenibur  1B37> 

utors,  for  which  they  never  accoumed;  that  Anthony  Thomas ~ 

died  after  the  death  of  the  testator,  intestate,  and  without  is- 
sue, in  the  lifetime  of  the  widow,  witlrout  having  reduced  to 
possession  his  portion  of  the  estate;  that  ihe  widow  died  in 
1 334. 

The  bill  was  taken  pro  confosso  as  to  Thomas.  The  answer 
of  Scruggs  admits  the  death  of  the  testator,  and  states  that 
himself,  the  widow,  and  Phineas  Thomas,  were  nominated  ex- 
ecutors; that  at  the  death  of  the  testator  he  resided  in  Ten- 
nessee, and  on  his  arrival  in  Virginia,  Thomas  and  the  widow 
had  qualified  as  executors,  and  had  sold  all  the  real  estate  and 
personal  property,  and  had  taken  the  notes  payable  to  them- 
selves; that  after  his  arrival  he  also  qualified,  and  some  years 
after  went  again  to  Virginia  and  received  about  5^500  from 
the  attorney  in  whose  hands  the  widow  and  Thomas  had 
placed  the  notes  for  collection;  and  that  he  collected  about 
$400  from  another  source;  that  after  the  removal  of  the  fam- 
ily to  Tennessee  he  acted  as  executor,  and  with  the  other  ex- 
ecutors purchased  land  for  which  he  alone  paid  $1000;  that 
he  has  paid  other  debts  which  consumed  aU  the  nssets  that 
came  to  his  hands;  that  the  sales  of  the  negroes  were  neces- 
sary for  payment  of  debts. 

The  money  received  by  Thomas  was  misapplied  by  him; 
tindthis  bill  was  filed  to  make  Scruggs,  his  co-executor,  liable 
therefor.  The  facts  upon  which  his  liability  depends  are  sta- 
ted in  the  opinion  of  the  court. 


R.  Alexander^  for  complainants,  insisted;  1st.  That  the  de- 
fendants are  both  jointly  liable  for  the  amount  for  which  the 
testator's  plantation  was  sold,  after  deducting  therefrom  the 
purchase  money  of  the  two  plantations  bought  in  Tennessee, 
with  interest  from  the  time  they  collected  the  money,  or  the 
increased  value  of  the  land,  and  this  for  the  following  reasons; 

1.  The  defendants  acted  as  partners  in  complete  concert 
in  collecting  that  money.  The  answer  of  Scruggs  states  that 
he  acted  as  co-executor  with  Phineas  and  Mary  Thomas, 
from  the  time  of  his  qualifipation  in  the  fall  of  1805  till  1834; 

V 

that  he  supplied-Phineas  with  money  to  go  to  Virginia  on  busi- 
voL.  10.  51 
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NAiHvxLLE.ness  of  the  estate,  and  that  he  went  four  times  to  VimDio  oa 

December,  1037.  ,.^,  ,„  ,  -,.  - 

■ —  business  of  the  estate,  and  collected  part  ot  this  money  from 

V  Wilson,  the  attorney  in  whose  hands  the  notes  were  placed  for 

Scruggs  collection,  and  for  theseservices  he  claims  compensation.  The 
deposition  of  Phineas  Thomas  proves  that  Scruggs  acted  in 
concert  with  him  as  co-executor  in  selling  the  property  end 
collecting  the  money;  that  they  both  collected  this  purchase 
nooney  for  the  land,  and  that  Scruggs  went  different  times  to 
Virginia  to  collect  it,  and  did  collect  more  of  it  than  be  did. 
So  that  we  see  ihey  kept  no  separate  accounts:  each  one  had 
full  power  to  collect  it,  and  they  assisted  one  another  in  doing 
so,  and  now  they  do  not  know  or  do  not  show  what  part  each 
one  did  collect.  Jeremy's  Eq.  Jurisdiction,  159,  160-1-2: 
2  Wms.  Ex.  1119:  Willis  on  Trustees,  194-5:  Deaderick 
ys.  Cantrell^  decided  at  this  term. 

2.  The  will  created  a  trust,  and  by  taking  probate  of  the 
will,  and  acting  under  it,  the  defendants  accepted  the  trust, 
and  by  failing  to  perform  the  trusts  of  ttie  will  according  to 
its  true  intent  and  meaning,  each  trustee  became  personally 
liable  for  the  whole  los?  or  devastavit  occasioned  by  such 
breach  of  trust.  2  Williams  Ex.  1104,  1105:  Deaderick 
vs.  Cantrelly  decided  this  term:  MuckUno  vs.  Fuller^  Ja- 
cob's Rep.  198,  in  4  Eng.  Ch.  Rep.  Con.  93:  Bone  vs. 
Cook,  13  Price's  Rep.  329,  in  6  Eng.  Ex.  Rep.  117,  120, 
128:  Oliver  vs.  Courts  3  Ex.  Rep.  312,  334-5,  from  8 
Price,  127:  Keble  vs.  Thompson,  3  Bro.  C  C.  Ill:  5  Eng. 
C.  R.  487:  6  Eng.  C.  R.  531 :  Shipbrook  vs.  Hinchinbrook, 
11  Vesey's  Rep.  252:  16  Vesey,  477:  Underwood  vs. 
Woodham,  J  Merivale's  Rep.  712:  3  Swanst.  Rep.  58. 

R.  C  Foster^  for  the  defendant  Scruggs,  insisted,  I  at. 
That  be  is  only  liable  for  the  assets  which  came  to  bis  hands 
and  for  his  own  acts;  the  true  rule  being  that  each  executor  is 
liable  only  for  his  o\^n  acts,  and  for  what  be  receires  or  applies, 
unless  he  hands  over  ihe  money  c6llected  or  received  to  his 
co-executor,  or  joins  in  the  direction  or  misapplication  of  the 
assets,  and  that  an  executor  joining  in  a  receipt  with  a  co-ex- 
ecutor does  not  make  him  responsible  only  for  so  mtich  as 
comes  to  his  hands.     1  Pierre  Wms.  81 :  Felloips  vs.  Owen, 
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1  £den's  Rep.  90:    Wesley  vs.  Clark,  1  Piere  Wms.  241:  Nashvillh, 

Churchill  vs.  Hobaon J  2  Vernon's  K.  670:  Murrillvs,  Cox^ — ^ — '■ ' 

4  Ves.  596:  Harvey  vs.  Blackmafiy  1  Dallas,  311 :  Toller  on  r 

Executors,  118:  5  John.  Ch.  R.  283:  7  John.  17:  19  John.      ®^"M» 
427:  Monahan  vs.  Gibbons,   1  Scho.  and   Lef.  341:  Joycs 

vs.  Campbell,  2  Scho.  and  Lef.  230:  Doyle  vs-  Blahe^  i 
Devereaux's  Rep.  55,60,  119:  4  Eng.  Condensed  Chan. 
Rep.  326:  4  Johns.  23;  11  Johns.  16,  21:  16  Johns.  272: 

2  Day,  536:  4  Desaus.  Ch.  Rep.  65.  The  authorities  that 
hold  the  reverse  of  this  rule,  are  Prec.  in  Chan.  173:  Amb. 
218:  3  Alk.  584:  2  Bro,  Ch.  114:  7  Ves.  186:  11  Vcs. 
319:  16  Ves.  479. 

2.  Defendant  Scruggs  insists,  that  under  the  old  rule  char- 
ging one  executor  for  the  act  of  another,  and  for  joining  in  fl 
receipt,  he  would  be  responsible  to  creditors,  but  not  to  lega- 
tees and  distributees  of  the  testator.  2  Williams  on  Exrs. 
1126:  1  Piere  Williams,  241:  3  Bacon's  Ab.  31:  2  Scho. 
and  Lef.  239,  240:  1  Dallas,  311. 

3.  Defendant  Scruggs  insists  that  the  executors  are  res- 
ponsible to  the  administrator  of  Anthony  Thomas,  for  his 
portion  of  the  estate,  and  not  to  complainants. 

4.  He  insists  that  complainants  are  not  entitled  to  relief  for 
any  portion  but  the  negroes  alleged  to  be  sold,  because  more 
than  twenly-five  years  have  elapsed  from  the  time  the  cause 
of  action  accrued,  none  of  the  complainants  laboring  under 
disability.  JDickerson  and  others  vs.  Burton  and  others,  3 
Yerger's  Rep.  212. 

Rekse,  J.  delivered  the  opinion  of  the  court. 

In  1805,  Jesse  Thomas,  of  the  commonwealth  of  Virginia, 
made  bis  last  will  and  testament  and  died.  The  first  clause  of 
the  will  directed  that  his  executrix  and  executors,  or  either 
of  them,  should  sell  as  they  might  think  fit,  the  land  and  plan* 
tation  whereon  the  testator  then  lived,  and  the  proceeds  of 
the  same,  with  a  further  sum,  not  exceeding  four  hundred 
pounds,  should  be  by  his  executrix  or  executors,  or  either  of 
them,  laid  out  in  a  tract  or  tracts  of  land  lying  within  the  State 
of  Tennessee,  which  said  land  so  purchased  should  be  to  tb0 
use  of  his  wife,  the  executrix,  during  her  natural  life,  and 
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MA8HVI1.1.K,  ii^jjt  3j  }^er  death,  the  land  should  be  equally  divided  amon^ 

December,  1837,  '  *        ■'  ^ 

— ^h  ^^'^  ^^^  John  Thonoas,  Anthony  Haggart  Thomas,  and  Na* 

V  thaniel  Haggart  Thomas,  and  their  heirs  forever. 

Scruggs^  'The  bill  charges  that  there  was  personal  estate  enough  to 
pay  all  the  debts  and  to  raise  the  sum  of  four  hundred  pounds, 
to  be  invested  in  land  in  Tennessee  ss  directed;  that  the  ex- 
ecutors sold  the  tract  of  land  devised  to  be  sold  for  a  large 
sura  of  money;  that  a  part  of  the  proceeds  was  by  them  in- 
vested in  the  purchase  of  land  in  Tennessee  as  directed;  but 
that  a  large  portion  of  the  trust  fund  they  omitted  to  invest 
and  retained  in  their  hands. 

The  bill  also  alleges  that  after  the  death  of  the  testator,  and 
before  the  death  of  the  tenant  for  life,  Anthony  H.  Thomas, 
one  of  the  devisees  in  remainder,  died  intestate;  his  personaF 
representative  is  not  before  the  court.  The  widow  died  be- 
fore the  filing  of  the  bill.  They  claim  two-thirds  of  the  un- 
invested trust  fund,  and  two-sixths  of  the  other  third,  as  the 
heirs  at  law  of  Anthony  H.  Thomas.  The  defendant,  Phin- 
eas  Thomas,  has  not  answered  the  bill,  and  as  to  him  it  is  taken 
for  confessed. 

The  defendant  Scruggs  answers,   that  at  the  death  of  the 
testator  he  was  residing  in  Tennessee,  and  some  months  af- 
terwards went  on  to  Virginia  and  qualified,  the  other  execu- 
tors having  previously  qualified,   and  before  his  arrival,  sold 
the  land  mentioned  in   the  will.     He  insists  that  so  much  of 
the  trust  fund  as  he  received  he  expended  either  in  the  pur- 
chase of  Tennessee  lands,  according  to  the  trust  in  the  will, 
or  in  payment  of  the  debts  of  the  estate,  and  argues  that  he  is 
not   liable  beyond  the  amount  he   actually  received.     And 
whether  his  liability  should  be  so    restricted,  constitutes  the 
main  question  which  has  been  discussed  in  the  cause.     It  has 
been  strenuously  insisted,  that  as  by  the  terms  creating  the 
trust,  the  concurrent  act  of  the  co-trustees  was  not  made  ne- 
cessary to  give  vahdity  to  the  transaction  of  either  a  sale  or  a 
purchase,    they   should  not   be    made  responsible   for   each 
other  in  either  acting  amiss  or  refusing   to  act.     But  the  an- 
swer of  Scruggs  shows  that  he  accepted  this  trust;  that  be 
entered  upon  its  discharge  by  receiving  a  portion  of  the  trust 
fund,  and  by    purchasing  a  portion  of  the  land  directed  to  be 
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purchased.     His  answer  itself  shows  that  he  violated  the  trust  ^^'*"^^^i'ii' 

•  ^  ^  ^  Deccinl)er,  1837. 

by  misapplying  the  proceeds  arising  from  the  sale  of  the  land 
to  other  purposes;  and  then  the  testimony  of  his  co-trustee,  v 

Thomas,  taken  at  his  instance,  establishes  that  he  had  equal  ®<^*""gs® 
control  with  himself  over  the  trust  fund  arising  from  the  sale 
of  the  land,  and  indeed  that  he  received  a  larger  portion  of  it 
than  the  witness  Thomas  did.  Elere  then  is  a  case  of  co- 
trustees receiving  between  them  a  trust  fund,  executing  the 
trust  in  pait  by  the  purchase  of  lands,  violating  the  trust  by 
the  palpable  misapplication  of  the  funds  to  other  objects,  and 
violating  it  also  by  omitting  to  carry  into  effect  a  positive  in- 
junction of  the  trust,  in  not  vesting  the  balance  of  the  fund  in  the 
manner  directed.  Scruggs,  by  having  done  so  much,  and  by 
so  far  co-operating  with  Thomas,  placed  himself  in  an  atti- 
tude to  make  him  responsible  for  doiog  the  whole.  Thomas 
cannot  say  that,  because  Scruggs  had  some  of  the  funds  in 
his  hands,  and  by  the  terms  of  the  will,  had  power  without  his 
concurrent  act  to  make  a  valid  purchase,  that  he  is  not  res- 
ponsible, nor  shall  Scruggs  be  heard  to  say  it.  Both  were  guil- 
ty of  a  plain  breach  of  trust,  and  they  will  not  be  permitted 
to  say  we  have  disobeyed  the  positive  directions  of  the  testa- 
tor, but  then  we  have  divided  between  us  the  trust  fund,  and 
each  may  be  held  liable  for  the  separate  amount  in  his  hands. 
No  case  can  be  found,  it  is  believed,  tending  at  all  to  sanc- 
tion such  a  course. 

This  is  a  much  stronger  case  than  that  of  Deaderick  vs. 
fVhaf'ton^s  Executors^{a)  just  determined  by  us.  Here  both 
the  trustees  violated  their  duty  and  the  trust  assumed  by  them, 
by  acting  as  they  should  not  have  done,  and  by  omitting  to 
act  as  they  should.  From  the  proof,  however,  this  extends 
only  in  the  case  of  Scruggs,  to  the  fund  arising  from  the  sale 
of  the  Virginia  land.  As  to  the  four  hundred  pounds  it  does 
not  appear  that  it  came  to  the  hands  of  Scruggs.  The  ad- 
nriinistration  had  for  some  time  proceeded  before  he  reached 
Virginia,  and  he  seems  only  to  have  had  joint  action  and  con- 
trol with  Thomas,  as  relates  to  the  proceeds  of  the  real   es- 

(a)  Ante  page  263. 
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Nashvxllk,  tate^  and  he  professes  to  be  ignorant,  and  there  is  no  proof 
-that  lie  knew  what  had  been  previously  received,  or  what 
debts  had  been  paid.  Thomas,  however,  against  wlK>m  the 
bill  is  taken  for  confessed,  must  be  held  answerable  for  the 
wliole  trust  fund,  and  Scruggs  for  the  whole  proceeds  of  the 
sale  of  the  land  in  Virginia. 


Moore 
vs. 
Wilson 


MooRR  v8.  Wilson's  Mtninistrators. 


By  the  treaty  of  1783,  Great  Britain  and  the  United  Statea  became  res- 
pectively entitled,  as  agsinst  each  other,  to  the  allegiance  of  all  persons 
who  were  at  the  time  adhering  to  the  governments  respectively,  and  tfaoM 
persons  became  aliens  to  the  government  to  which  they  did  not  adhere. 

Where  it  is  shown  that  a  native  of  Scotland  was  domiciled  here  before  the 
close  of  the  revolutionary  war,  prima  facie,  he  is  to  be  considered  a  citi- 
zen of  the  United  States.  If  alienage  is  asserted,  it  must  be  proved  that 
*'he  adhered  to  the  British  government." 

Where  a  party  was  resident  in  the  United  States  prior  to  the  treaty  of 
1788,  adherence  to  the  British  government,  and  not  his  foreign  birth,  con- 
stitutes him  an  alien. 

By  the  provisions  of  the  act  of  1809,  c  58,  an  alien  resident  in  the 
United  States,  and  next  of  kin  to  an  intestate,  who  dies  without  issue,  is 
entitled  to  inherit  his  estate. 

The  complainant  filed  this  bill  for  an  account  of  the  per- 
sonal estate  of  Thomas  Wilson,  deceased,  and  prays  for  a 
decree  against  the  defendants  for  the  amount  in  their  bands. 
The  complainant  alleges,  that  she  is  the  sister  and  only  distri- 
butee of  said  Wilson.  The  defendants,  in  their  answer, 
state  that  they  do  not  know  whether  the  complainant  is  the 
sister  of  said  Wilson  or  not,  and  require  proof.  They  also 
tillege,  that  complainant  was,  at  the  time  of  Thomas  Wilson's 
death,  an  alien,  and  that  by  operation  of  the  act  of  1809,  c 
53,  she  was  not  entitled,  but  was  in  fact  excluded,  if  there 
ware  relations  of  the  deceased  residing  in  the  United  States, 
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who  were  citizens,  and  that  the  son  of  complainant,  who  was  Nashville, 

/  *  Decemter,  IC37 

a  Citizen,  was  entitled  if  any  person  was. 

The  proof  in  the  case  is  voluminous.  The  court  however 
were  satisfied  that  complainant  was  the  sister  of  Wilson.  The 
proof  also  shows,  particularly  the  deposition  of  William  Ball, 
that  complainant  emigrated  from  Scotland  to  this  country 
sometime  about  the  year  1780,  and  was  twice  married  to 
American  citizens.  There  was  no  proof  that  she  ever  was 
naturalized  according  to  the  ;icts  of  Congress.  It  was  also 
proved  she  has  a  son  living  who  was  Lorn  in  the  United 
States. 

The  chancellor  was  of  opinion,  that  she  was  entitled  to  the 
relief  prayed  for  in  her  bill,  and  decreed  accordingly.  From 
this  decree  the  defendants  appealed  to  this  court. 


J.  Rucks  and  R  J.  Meigs^  for  complainant.  By  the 
treaty  of  peace  of  1783,  Great  Britain  and  the  United  States 
became  respectively  entitled  as  against  each  other,  to  the  al- 
legiance of  all  persons  who  were  at  that  time  adhering  to  their 
respective  governments,  and  those  persons  became  aliens  to 
the  government  to  which  they  did  not  adhere.  3  Peters  Rep. 
164,  242:  2  Kent's  Com.  69:  2  Mass.  236,  244,  note:  2 
Bar.  &  Cres.  779. 

If  therefore  complainant  came  over  and  joined  us  before 
the  treaty  of  peace,  they  became  aliens  to  England  and  citi- 
zens of  America,  for  this  right  of  election  is  well  establish- 
ed. Vat.  b.  1,  c  3,  §  33:  1  Dal.  Rep.  58:  2  Do.  234:  20 
John.  Rep.  332:  2  Mass.  Rep.  179,  236,  244,  note:  2 
Kent's  Com.  49. 

As  there  is  no  proof  that  she  came  over  since  the  treaty 
of  peace,  this  defence  fails.  But  the  act  of  1809,  tf  fcS, 
ptits  this  question  at  rest. 

By  the  first  section,  the  real  and  personal  estate  shall  de- 
scend to  the  next  of  kin  to  the  decedent,  resident  within  the 
United  States  to  the  exclusion  of  aliens  in  a  nearer  degree. 
And  if  a  person  shall  die  leaving  no  relations  within  the 
United  States,  his  estate  shall  go  to  the  trustees,  &c. 

Now  a  resident  may  be  an  alien.  The  word  alien  is  here 
used  in  contradistinction  to  the  word  resident.     The  meaning 
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Nashville,  ijj,  if  a  man  have  relations  residing  in  the  United  Stales,  and 

'■ ^nearer    relations  residing   abroad,  those   here    shall   inherit. 

«   *    V  And  thFs  is  made  more  plain  by  the  latter  part  of  the  section, 

Wilson       which  gives  the  estate  to  the  trustees  only  where  there  are  no 
relations  of  decedent  within  the  United  Stales. 

And  this  is  confirmed  and  made  more  plain  by  the  second 
section,  which  gives  the  non-resident  twelve  months  to  re- 
move within  ihe  United  States,  and  take  the  benefit  of  the 
naturalization  laws,  which  if  he  fails  to  do  the  estate  shall  de- 
scend to  the  next  of  kin  to  the  decedent  resident  within 
the  United  States.  Our  legislature  went  upon  the  ground 
that  our  institutions  were  se  superior  to  all  others  that  every 
resident  was  a  citizen  or  would  be.  They  could  ^ot  brook 
the  national  disgrace  of  seizing  the  property  of  a  brother  for 
public  use,  and  leaving  his  sister,  who  came  over  with  him, 
to  starve  among  strangers. 

This  is  not  a  case  where  time  operates  as  a  witness  against 
complainant,  but  the  contrary.  Her  right  but  lately  accrued; 
was  but  lately  discovered;  she  is  driven  back  to  a  distant  pe- 
riod to  prove  it.  The  court  will  not  require  such  proof  as  if 
the  occurrence  happened  but  yesterday.  We  however  believe 
the  proof  is  abundantly  sufficient  to  establish  the  fact  that  she 
is  the  sister  of  Wilson. 

Geo,  S.  Yerger^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  this  case  there  are  two  questions  for  our  determination: 
1st.  Is  Mary  Ann  Moore,  the  complainant,  the  sister  and 
heir  at  law  of  Thomas  Wilson,  deceased.^  The  evidence, 
we  think,  fully  sustains  her  claim  to  heirship. 

2d.  Does  the  defence  of  the  administrators,  on  the  ground 
of  the  alienage,  either  of  Wilson  the  deceased,  or  of  the 
complainant,  avail  them  in  this  case.^  It  seems  probable 
from  the  proof  that  the  deceased  and  the  complainant  reached 
the  United  States  from  Scotland,  their  native  country,  and 
became  residents  and  had  their  domicil  here  in  and  before 
the  close  of  the  revolutionary  war  and  the  formation  of  the 
treaty  of  peace  of  1783,  prima  faciej  therefore  the  said  Tho- 
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mas  Wilson  and  complainant  were  not  aliens,  for  if  as  is  said  nashvills, 

by  Judge  Kent  "the  course  and  prevailing  doctrine  now  is, '- ^ 

that  by  the  treaty  of  peace  of  1783,  Great  Britain  and  the  v  ^ 

United  States  became  respectively  entitled  as  against  each 
other,  to  the  allegiance  of  all  persons  who  were  at  the  time 
adhering  to  the  governments  respectively;  and  that  diose  per- 
sons became  alien  to  the  government  to  which  they  did  not 
belong,"  those  who  impute  alienage  in  this  case,  must  show 
that  Wilson  adhered  to  the  British  crown  in  the  contest.  For 
such  adherence,  his  residence  being  at  that  time  within  the 
United  States,  and  not  his  foreign  birth,  would  constitute 
him  an  alien,  and  upon  those  who  impute  alienage  rests  th6 
burthen  of  proving  such'adherence.  Besides,  the  complain- 
ant has  resided  since  1780  within  the  United  States,  and  has 
been  twice  married  to  American  citizens,  and  she  therefore 
lis  not  an  alien. 

But  by  the  provisions  of  the  act  of  1809,  c  53,  she  can 
claim  as  heir  of  the  deceased,  whatever  may  have  been  her 
condition  with  respect  to  allegiance  and  citizenship.  The 
decree  of  the  chancellor  in  thid  case  will  be  afErmed. 

Decree  affirmed. 

VOL.  10.  62 
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December  1837. 

g^J]i  Hill  vs.  Bostick. 

V 

Boskick  A  note  dae  to  a  bank,  which  is  taken  up  by  the   proceeds  of  a  note  dis^ 

counted  to  renew  it,  is  in  general  extinguished. 

A  endorsed  a  note  for  B,  which  was  about  to  fall  due.  B  applied  Ur  A 
to  endorse  another  note  for  the  purpose  of  renewing  the  first,  which  A  re- 
fused to  da,  C  however  agreed  with  Bto  endorse  it,  provided  A  should^  be 
held  responsible  as  endorser  on  the  first  note.  The  first  note  was  protested, 
and  A  duly  notified;  B,  thereupon  executed  a  note  which  was  endorsed  bj 
C,  with  the  express  understanding  between  him  and  B,  that  A  was  to  re- 
main responsible.  This  note  was  discounted,  and  the  proceeds  of  it  applied 
to  take  up  the  first  note.  O  then  sued  A  as  endorser  on  the  first  note:  Held, 
that  the  first  note  was  extinguished  and  A  was  not  liable 

If  the  holder  of  a  note  take  a  further  security,  and  agree  to  give  time,  be 
thereby  discharges  the  endorser  or  surety. 

If  no  express  agreement  by  the  holder,  to  give  time  to  the  principe] 
debtor  is  proved,  yet  if  he  take  a  collateral  security  payable  at  a  future 
time,  in  the  absence  of  proof  to  the  tTontrary,  an  engagement  to  wait  until 
the  security  beeomes  due  will  be  implied. 

This  was  an  action  brought  by  Hill,  a?  surviving  partner  of 
the  firm  of  F.  Porterfiold  &  Co.,  as  the  holder  of  a  note  of 
Joseph  Litton,  for  $787  66,  dated  4th  April,  1832,  and 
payable  at  the  office  of  deposite  of  the  Bank  of  United 
States,  at  Nashville,  four  months  after  date,  against  Bostick, 
the  first  endorser.  The  declaration  is  in  the  usual  form  in 
assumpsit^  and  the  pleas  are  non-assumpsit^  payment,  accord 
and  satisfaction,  &c.  Or>  the  trial  in  the  circuit  court,  it 
was  proved  that  the  note  on  which  suit  was  brought  was  dis- 
counted in  bank,  and  the  proceeds,  credited  to  F.  Porter* 
field,  the  last  endorser  thereon.  That  at  the  proper  time  for 
discounting  a  note  to  renew  said  note,  there  vvas  a  new  note 
executed  by  said  Joseph  Litton,  for  precisely  the  same 
amount,  at  four  months,  endorsed  by  H.  R.  W.  Hill  and 
P.  Prrterfield,  discounted  at  the  same  bank,  and  that  F. 
Porterfield  was  credited  with  the  proceeds  of  this  klter  note, 
and  that  Litton  at  no  other  time  had  a  note  of  about  that 
amount  discounted. 

It  was  also  proved  by  Joseph  Litton,  that  the  second  note 
above  mentioned  was  given  on  account  of  the  first  note,  and 
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to  renew  it,  and  that  the  proceeds  of  the  second  note  was  Naimvxlle, 
applied  to  the  payment  of  the  first  note.  He  also  proved  -f  ' 
that  in  the  account  which  F.  Porterfield  had  against  him,  he 
was  credited  with  the  proceeds  of  the  discount  of  the  first  Bostick 
note,  and  charged  witii  the  payment  of  it,  and  was  credited 
with  the  proceeds  of  the  discount  of  the  second  note,  upon 
which  Hill  was  an  endorser.  Liiton  also  proved  that  the  se- 
cond note  was  made  and  endorsed  by  Hill  before  the  first 
was  protested,  and  that  in  fact  said  second  note  had  been  dis* 
counted  before  the  first  was  protested.  That  an  arrangement 
between  himself  and  Hill  was  made  in  the  absence  and  with- 
out the  consent  or  knowledge  of  Bostick,  and  that  it  was  a 
part  of  this  arrangement,  between  Litton  and  Hill,  that  the 
first  note  at  the  proper  time  should  be  protested,  and  that 
Hill  should  hold  Bostick  responsible  thereon,  which  protest 
was  accordingly  afterwards  made.  Litton  also  proved,  that 
Bostick  was  his  accommodation  endorser  on  the  first  note, 
and  that  although  he  had  not  much  credit,  he  had  unincum* 
bered  property  sufficient  to  pay  the  note  for  six  months  after 
it  was  protested,  and  that  Bostick  refused  to  endorse  the  se- 
cond note.  Upon  these  facts  the  jury,  under  the  charge  of 
the  circuit  court,  returned  a  verdict  for  the  defendant  Bos- 
tick. A  new  trial  was  asked  by  Hill,  which  was  denied. 
The  charge  of  the  court  is  stated  in  the  opinion  of  the 
court. 

J.  Camp&e//,  for  plaintifif  in  error.  1st.  If  the  proceeds 
of  the  second  note  were  intended  to  pay  the  debt  due  the 
bank,  but  wef%  not  intended  to  discharge  the  liability  of  the 
drawer  or  endorser  of  the  first  note,  they  still  remain  liable. 

2d.  If  the  proceeds  of  the  second  note  legally  belonged 
to,  and  was  under  the  control  of  Porterfield,  as  most  assured^ 
]y  they  were  by  agreement  with  Litton,  in  consideration  of 
which,  and  of  which  oply.  Hill  and  Porterfield  endorsed  the 
second  note,  and  be,  Porterfield,  took  those  proceeds  and 
paid  them  in  discbarge  of  his  own  liability  upon  the  first,  and 
took  up  the  first  note  as  owner,  then  he,  Porterfield,  bad  bis 
recourse  upon  the  first  note,  and  the  court  should  so  have 
instructed  the  jury. 
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NAs^v».LE,     3d.  If  Porterfield  had  paid  his  own  money  in  discharge  of 

r the  debt  due  the  bank,  the  presumption  would  be,  that  he 

V  paid  it  in  discharge  of  his  own  liability  upon  his  endorse- 
Bostick  nient,  and  not  in  discharge  of  the  liability  of  Bostick  or  Lit- 
ton. If  Porterfield  stipulated  with  Litton  before  he  endorsed 
the  second  nofie,  that  upon  its  being  discounted  he  must  hare 
tlie  proceeds  as  his  own,  to  pay  over  to  the  bank,  and  be 
would  not  pay  it  over  but  in  discliarge  of  his  own  liability, 
in  other  words,  that  he  would  reserve  his  recourse  upon  the 
note  and  previous  indorsement,  then  such  payment  by  Por- 
terfield, out  of  the  proceeds  of  the  note,  is  precisely  the 
same  thing  in  effect  as  though  he  had  paid  his  own  money 
raised  from  other  sources. 

4.  By  looking  into  the  cases  where  renewals  of  notes  are 
held  to  discharge  the  previous  endorsers,  it  will  be  seen  they 
all  go  upon  the  principal,  that  time  has  been  given  to  the 
drawer  of  the  note  or  acceptor  of  the  bill.  This  is  the  rule 
that  governs  the  cases  and  no  other.  See  Chitty  on  Bills,  5 
London  edition,  371  it  seq.y  where  all  the  authorities  are 
collected. 

To  make  the  renewal  in  this  case  exonerate  Bostick,  it 
must  be  shown  that  the  taking  of  the  second  note  from  Litton 
was  giving  time  to  Litton  upon  the  first  note.  Now  so  far 
from  this  being  done,  so  far  from  time  having  been  given  to 
(ritton,  the  drawer  of  the  note,  Porterfield  expressly  reserves 
his  recourse  upon  the  first  note;  so  far  then  from  giving  time, 
be  expressly  refuses  to  give  time.  Bull  N.  P.  271:  Gould 
and  others  vs.  Robson  Sf  Keymer^  8  East  Rep.  576:  Wal- 
wyn  vs.  St,  Quintiny  i  B.  and  P.  656:  Reese  vs.  Reming- 
tony  2  Ves.  Jr.  540. 

Taking  an  additional  security  will  not  discharge  the  debtor, 
Sthrubriek^s  exer.  vs.  Russell^  1  Dessaus.  Ch.  Rep.  315: 
Greenes  ex  r.  vs.  Warrington^  I  Dessaus.  Rep.  430:  yet  the 
judge  in  effect  told  tiie  jury  this  would  discharge  the  endorser. 
He  says,  if  the  second  note  was  a  new  security  given  by 
Litton  for  the  first  debt,  this  would  release  Bostick.  See 
also  Lynch  vs.  Reynolds^  16  J.  R.  41:  Hubly  vs.  Brown^ 
16ih  J.  R.  70:  English  vs.  Darley,  2  B.  and  P.  61:  2  ,L 
C.  R.  560. 
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J.  MarshalL  for  defendant  in  error/"  1st.   If  the  proceeds Nabhville, 

'  ^  *^  December,  1837. 


J 
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of  the  second  note  were  applied  by  Porterfield  or  Hill  to  the 
payment  of  the  first  note,  Bostick,  the  endorser  is  discharg-  v 

ed  thereby.  »^"^'«^ 

2(1.  If  the  second  note  was  given  by  Litton  to  renew  the 
first  note,  or  if  it  was  taken  as  new  security  given  by  Lit- 
ton for  the  original  debt,  Bostick  is  discharged,  though  Hill 
reserved  the  right  to  hold  Bostick  responsible,  provided  Bos- 
tick did  not  concur  in  the  arrangement.  The  renewal  of  the 
note  by  the  debtor,  or  the  giving  of  a  new  security  by  him  for 
the  debt,  discharges  the  endorser.  12  Wheaton,  564,  Mc- 
Lemore  vs.  Powell:  Chitty  on  Bills,  (edition  of  1836,)  441, 
442,  and  the  cases  cited  in  the  notes:  Chitty  on  Bills,  444: 
1  Yer.  145:  Theobald  on  Principal  and  Surety,  203-4:  16 
Johnson,  73,  42:  4  Wendel,  367:  9  Conn.  Rep.  ?64:  2 
Campbell,  179.  Will  the  reservation  of  the  right  to  hold 
Bostick  responsible  alter  the  rule.^  It  is  insisted,  that  it  will 
not;  the  case  of  Gould  vs.  Robson^  8  East.  576:  and  Eng- 
lish vs,  Darley^  2  Bos.  &  Pul.  61,  in  note  g:  Chitty  on 
Bills,  440,  441,  are  in  point. 

One  of  the  reasons,  that  giving  time  to  the  acceptor  of  a 
bill  ^r  the  maker  of  a  note  discbarges  the  endorsers  is,  that 
the  effect  of  such  an  arrangement  between  the  holder  and 
the  maker  or  the  acceptor,  is  that  the  maker  becomes  less  ac- 
tive in  endeavoring  to  satisfy  the  note  than  he  otherwise  would 
be,  without  such  an  arrangement,  which  inactivity  operates 
to  the  prejudice  of  the  endorser,  should  he  remain  bound. 
Chitty  on  Bills,  442. 

If  the  reservation  of  recourse  on  the  endorser,  without  bis 
concurrence,  has  the  effect  of  continuing  his  responsibility, 
as  it  is  contended,  then  the  endorser  would  sufTerthe  prejudice 
of,  without  having  the  protection  against  such  arrangement, 
and  yet  be  equally  as  innocent,  and  need  the  protection 
equally  as  much  as  if  no  such  recourse  had  been  reserved, 
Theobald  on  Principal  and  Surety,  203,  204:  Russel  vs. 
Berrington^  2  Ves.  Jr.  540. 

3.  An  accord  and  satisfaction  of  the  first  note,  discharges 
the  endorser  on  it,  that  is,  as  between  holder  and  maker. 
The  renewal   of  the  first  note  by  Litton,  or  the  giving  the 
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Nashville,  gecond  note  as  a  new  security  by  Litton  for  the  original  debt, 

Decemtor,  1837  ./-././-  -3  -n 

'  is  an  accord  and  satisfaction  of  tiie  first  note.     1   Yer.  Rep. 
145. 

4.  The  acceptance  of  the  second  note  by  Hill,  for  the 
debt  specified  in  the  first  note,  is  a  suspension  of  HilPs  right 
to  sue  on  the  first  note,  until  the  second  note  reaches  matu- 
rity. Chitty  on  Bills,  195:  2  Gill  and  Johnson,  403:  2 
Br.  C.  C.  579:  6  Dow.  Rep.  233:  2  Ves.  540:  3  Meri- 
vale,  272:  Theobald,  132,  286,  287;  and  consequently 
discharges  Bostick. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  asB\%mfs%i  by  Hill,  surviving  partner 
of  F.  Porterfield  &  Co.,  as  the  last  endorser  of  a  note  drawn 
by  Joseph  Litton,  for  $787  56,  dated  4th  day  of  April, 
1832,  payable  four  months  after  date,  at  the  office  of  dis- 
count and  deposite  of  the  bank  of  the  United  States  at  Nash- 
ville to  the  defendant  John  Bostick,  who  was  the  first  en- 
derser.  This  note  fell  due  4-7th  of  August,  and  was  re- 
newed by  a  note  for  the  same  amount,  dated  the  4lh  of  Au- 
gust, and  endorsed  by  Hill  and  Porterfield.  When  the  first 
note  fell  due,  Litton  applied  to  Bostick  to  endorse  another 
note  to  renew  it,  which  he  refused  to  do.  Porterfield  also 
refused  to  endorse,  unless  Bostick  would  become  the  first 
endorsor.  Hill  afterwards  agreed  to  endorse,  provided  Bos- 
tick should  be  held  responsible  on  the  first  note.  This  was 
agreed  to  between  Hill  and  Litton,  and  the  first  note  was  pro* 
tested,  and  the  necessary  steps  were  taken  to  fix  Boslick's 
liability.  The  second  note  was  given  to  meet  the  first  note, 
and  Hill  endorsed  the  second  note  upon  condition,  that  he 
would  hold  Bostick  liable  on  the  fii*st  note.  Bostick  was  ab- 
sent and  knew  nothing  about  this  agreement.  The  first  note 
was  paid  by  Porterfield,  when  it  fell  due,  and  was  delivered 
to  him  by  the  bank,  and  he  charged  Litton  wiih  the  pay- 
ment, and  afterwards  credited  him  with  the  proceeds  of  the 
second  note.  The  court,  among  other  things,  charged  the 
jury  that,  1st.  If  they  found  from  the  evidence  that  the  se- 
cond note  drawn  by  Litton  was  discounted  in  bank,  and  the 
proceeds  applied  by   Hill  or  Porterfield  to   the  payment  of 
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the  note  endorsed  by  Boslick,  the  endorser  is  discharged.  {J^^^'^J/^e^' 

2.  If  they  found  from  the  evidence  that  the  note  endorsed  by — 

Bostick  was  not  paid,  but  that  the  second  note  was  given  by  v 

Luton  to  renew  the  first,  or  that  it  was  a  new  security  given 
for  the  original  debt  by  Litton,  though  the  renewal  was  made 
or  note  given  with  a  reservation  to  Hill  or  Porterfield,  that 
Bostick,  the  endorser,  was  still  to  be  responsible  to  Porter- 
field  or  Hill  upon  his  endorsement  on  the  first  note;  still,  if 
the  renewal  was  made,  or  the  note  given,  without  the  con- 
currence of  Bostick,  he  is  discharged.  3.  Or  if,  from  the 
evidence  you  find  that  the  holder  of  the  first  note  contracted 
with  Litton,  the  drawer,  to  give  time  and  not  to  sue,  and 
that  contract  was  made  upon  a  good  and  valid  consideration  in 
law,  then  the  endorser  would  be  discharged.  To  the  first 
part  of  the  charge,  exception  is  taken,  but  we  think  without 
reason.  The  second  note  was  drawn  by  Litton;  Hill  and 
Porterfield  were  his  accommodation  endorsers,  and  the  note 
was  negoiioted  for  the  benefit  of  Litton,  and  the  proceeds 
applied  to  Porterfield,  who  had  paid  the  first  note.  Then 
the  judge  was  right  in  saying,  that  "if  the  proceeds  of  the 
second  note  were  applied  to  the  payment  of  the  first,  Bostick 
was  discharged. 

The  chief  objection,  however,  is  urged  against  that  part 
of  the  charge  contained  under  the  second  head.  It  is  insist- 
ed, 1st.  That  the  taking  a  new  security  does  not  discharge 
an  endorser,  unless  time  be  given.  2d.  That  if  such  were 
the  law  in  ordinary  cases,  where  no  stipulation  was  made, 
still  that  such  would  not  be  the  effect  in  this  case,  because  of 
the  express  stipulation  that  Bostick  was  to  remain  liable. 

It  is  certainly  true,  that  if  the  holder  of  a  note  take  a  fresh 
security  and  agree  to  give  time,  he  thereby  discharges  the 
endorsers.  If  there  be  no  express  agreement  for  time,  but 
a  further  security,  payable  at  a  future  time  is  received,  that 
would  in  general  imply  an  engagement  to  wait  till  it  becomes 
due.  Chitty  on  Bills,  441-2,  (8th  edit.)  The  plaintiff's 
counsel  attempt  to  show,  and  argue  very  ingeniously,  that  the 
second  note  was  negotiated  in  discharge  of  Porterfield's  lia- 
bilities only,  and  that  both  Litton  and  Bostick  continued  to  be 
liable  to  him  on  the  first  note,  and  that  he  was  under  no  ob- 
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Nashville,  lifiralion  lo  wait  with  either  the  drawer  or  first  endorser,  hav- 
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-  ing  expressly  stipulated  that  they  should  still  remain  liable  on 
the  first  note.     The  facts  of  the  case,  however,  do  not  jus- 
tify this  position.     It  is  true  there  was  a  stipulation  that  Bos- 
tick was  to  remain  liable,  but  there  is  no  proof  that  such  was 
the  understanding  as  to  Litton.     He  had  drawn  the  second 
note,  and  when  the  money  was  received,  he  was  credited  on 
the  books  of  Porierfield  with  the  proceeds.     So  far   from 
their  being  any  intention  to  proceed  against  Litton,  the  very 
object  of  the  second  note  was  to  give  him  time.     JPorterfield 
had  paid  the  first  note,  the  second  note  was  negotiated  for 
Litton's  benefit,  and  the  money  that  was  raised  on  it,  belong- 
ed to  him.     Porterfield  so  treated  it,  by  giving  credit  for   it 
on  his  books,  thus  applying  it  to  the   payment  of  the  sum  he 
had  advanced  on  the  first  note.     What  claim,  after  this,  could 
he  have  against  Litton,  upon  the  first  note?     We  think  none 
at  all;  at  any  rate,  he  could  not  have  sued  Litton  until  the 
second  note  fell  due.     It  is  true,  if  Porterfield  had  advanced 
his  own  money  in   payment  of  the  first  note,  or  if  he  had 
made  any  other  arrangement,  so  that  the  liability  of  Litton 
should  not  be  discharged  or  suspended,  he  might  have  pre- 
served his  remedy  against   Bostick.     But  according  to  the 
facts  of  this  case,  Porterfield  had  no  right  to  proceed  against 
Litton,  until  after  the  second  note  fell  due,  because  the  se- 
cond  note  was  executed  by  Litton  to  renew  the  first,  and  no 
such  right  was  reserved  in  the  contract  with  Hill,  its  stipula- 
tion   having  relation  to  Bostick  alone.     In  this  view  of  the 
case,  Bostick  the  endorser  is  discharged,  for   although  the 
Ihe  execution  of  the  second  note  by  Litton  might  not  extin- 
guish the  debt  against  him,  yet  it  suspended  Porterfield's  re- 
medy against  him,  until   the  second  note  was   dishonored. 
Chitty  on  Bills,   195;  (8th  edit.)   Theo.  on  Sur.  237-8. 

The  plaintiff's  urge  their  claim  to  a  recovery,  principally 
upon  the  ground  of  the  contract,  that  Bostick  should  still 
be  held  liable.  The  argument  proceeds,  however  upon 
the  supposition,  that  the  legal  effect  of  the  whole  arrange- 
ment was,  that  Litton  and  Bostick  should  both  continue  (o 
be  liable  to  be  sued,  at  any  time,  upon  the  first  note.     This 
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it  has  been  shown  is  a  mistaken  view  of  the  facts  and  of  the  Nashvillb, 

,         ,  /•  1  December,  1837. 

legal  consequences  from  them.  — iF^ 

The  question,  therefore,  is  reduced  to   the  consideration  v 

of  the  legal  effect  of  the  reservation  of  the  liability  of  Bos-  ^ 

tick,  the  endorser,  in  the  contract  between  Lilton  and  Hill. 
We  think  this  reservation  could  not  effect  the  rights  of  the 
endorser.  He  was  not  present,  nor  assenting  to  it,  and  to 
say  thai  he  should  be  bound  by  it,  would  be  to  hold  him  to 
an  obligation  different  from  that  to  which  he  had  assented, 
and  would  be  inconsistent  with  the  obligation  of  the  surely. 
Theo.  on  Surety,  203-4.  Upon  the  whole  we  think  there  is 
no  error  in  this  record,  and  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


KiMBRO  V8.   LyTLE. 

A,  led  blank  endorsements  of  his  name  with  B  with  a  view  to  aid  Bin  hia 
business  and  to  sustain  bis  credit.  No  restriction  was  imposed  as  to  the  use 
to  be  made  of  them.  B  filled  up  a  nolo  with  A*s  endorsement  thereon,  and 
passed  it  to  C  as  a  surety  for  an  existing  liability  of  B:  Held  that  A  was 
responsible  to  C  upon  such  endorsement. 

Whore  an  endorsement  in  blank  is  left  with  A  generally  and  without  res- 
triction, it  is  an  assent  by  the  endorser  that  A  may  pledge  it  as  security  for 
his  existing  liabilities,  or  use  it  any  other  way  lawful  and  necessary  for  bis 
accomodation  and  credit. 

On  the  9th  July,  1834,  Cantrell  &  Allen  executed  to  Wm. 
Lytle  their  promissory  note  for  $3,000,  due  (our  months  after 
date,  payable  at  the  office  of  discount  and  deposiie  of  the  bank 
of  the  United  States  in  Nashville,  for  value  received.  This 
note  was  endorsed  by  Wm.  Lyte  and  Fielding  Deadrick,  and 
negotiated  to  Joseph  Kimbro,  under  circumstances  hereafter 
stated.  When  the  note  fell  due,  it  was  difly  protested  for 
non-payment,  and  notice  of  the  dishonor  given  to  the  endor- 
sers, after  which  this  suit  was  brought  by  Kimbro  against  Ly- 
tle and  Deadrick,  the  endorsers,  to  recover  the  amount  of  the 
note  from  them  as  endorsers  thereof,  Cantrell  &  Allen  having 

since  become  insolvent. 

VOL.  10.  53 
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Na»hvxi«149,      The  followiDg  are  the  circumstances  under  which,  and  the 

' '  consideration  for  which  the  note  was  endorsed  to  the  plaintiff. 

V  Kimbfo  was  an  endorser  for  Cantrell  &  Allen,  on   a  note  to 

^^^  John  Shute,  for  $1,600.  When  that  note  was  about  to  come 
due,  Shute  was  willing  that  it  should  be  renewed  if  Kimbro 
would  endorse  it.  Kimbro  was  sent  for,  and  when  he  came 
to  Nashville,  C(iintrell  and  Allen  requested  him  to  endorse  the 
note.  He  replied  that  he  was  already  an  endorser  on  many  notes 
for  Cantrell  &  Allen,  on  one  note  to  Ensley,  (among  others,) 
for  $3,000,  and  observed  he  would  endorse  the  note  to  Shute 
for  $1,500,  if  Cantrell  and  Allen  would  get  the  name  of 
Fielding  Deadrick  before  him,  and  give  him  another  note  to 
secure  him  on  the  endorsement  of  the  $3,000  note  to  Ensley, 
which  was  agreed  to.  In  consequence  of  this  agreement, 
Cantrell  &  Allen  gave  Kimbro  the  $3,000  note  now  sued  on, 
with  Lytle's  name  thereon  as  first  endorser,  and  had  the  note 
for  $1,500  drawn  payable  to  Fielding  Deadrick,  and  by  him 
endorsed  as  first  and  Kimbro  as  second  endorser,  which  waa 
delivered  to  Shute.  Kimbro  afterwards  paid  the  note  to 
Ensley,  on  which  he  was  first  endorser.  LytJe  was  not  pres- 
ent when  the  agreement  was  made  with  Kimbro. 

The  proof  shows  that  Lytle  was  the  general  accommoda- 
tion endorser  of  Cantrell  &  Allen  in  bank,  that  he  from  time 
to  time  left  blank  endorsements  with  Cantrell  &  Allen,  to  be 
used  by  them  in  their  business,  that  the  above  note  of  $3,000, 
delivered  to  Kimbro  as  collateral  security,  with  Lytle  as  en- 
doi^er  thereon,  was  given  without  the  knowledge  of  Lytle, 
that  is,  Allen,  one  of  the  firm  of  Cantrell  &  Allen,  wrote  the 
above  note  for  $3,000  on  one  of  the  pieces  of  paper  left 
with  Cantrell  &  Allen  by  Lytle,  with  his  name  endorsed  in 
blank  thereon.  No  consideration  passed  between  Kimbro 
and  Cantrell  &  Allen,  other  than  is  above  stated. 

On  the  trial  of  the  cause  in  the  circuit  court,  the  plaintifi^ 
moved  the  court  to  instruct  the  jury,  1st.  that  if  the  note  in  the 
declaration  mentioned,  was  endorsed  by  Lytle  and  Deadrick, 
for  the  accommodation  of  Cantrell  &  Allen,  and  no  restric- 
tion was  imposed  by  the  endorsers  upon  Cantrell  &  Allen,  as 
to  the  manner  in  which  they  should  use  it,  then  Cantrell  & 
Allen  would  be  authorised  to  pledge  the  note  to  Kimbro,  to 
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indemnify  him  for  a   previous  endorsement  of  a  note  of  the  NA#Hvii-f.», 

same  amount  made  by  Kimbro  for   the  accommodation  6/ — — : — 

Cantrell  &  Allen,  and  if  Kimbro  received  the  note  from  Cant*         y 
rell  &  Alien  upon  that  consideration,  be  would  be   autborisad       ^^^* 
to  recover  from  the  endorsers. 

2.  If  the  note  was  endorsed  by  Lytle  and  Deadrick  in 
blank,  for  tha benefit  of  Cantrell  &  Alien,  to  be  used  by  them 
for  tlieir  own  benefit,  that  would  authorise  Cantrell  &  Alien  to 
pledge  the  note  (o  Kimbro,  to  indemnify  Kimbro  for  his  en- 
dorsements or  securityship  for  Cantrell  &  Allen,  or  for  a  lia- 
bility incurred  by  Kimbro  at  the  time  he  received  tbe  note,  to 
Shute  as  stated  in  the  evidence. 

3.  If  Kimbro,  at  the  time  the  note  was  transferred  to  biro 
by  Cantrell  &  Allen,  became  responsible  for  Cantrell  &  Allen 
on  tbe  note  to  Shute,  and  this  was  in  part  the  consideration  of 
the  contract,  this  would  be  a  negociation  of  the  note  in  tbe 
usual  way  of  trade,  and  if  Kimbro  received  the  note  upon 
the  consideration  stated  in  the  testimony  of  William  Allen, 
(which  is  the  same  before  mentioned,)  that  would  authorise 
him  to  recover  from  the  endorsers. 

Which  instructions  the  court  declined  giving,  but  tbe  court 
did  instruct  the  jury ; 

1.  That  if  Lytle  and  Deadrick  were  accommodation  en- 
dorsers on  the  note  sued  on,  as  stated  in  the  testimony,  Cant- 
rell &  Allen  could  negotiate  or  transfer  the  note  in  the  u^qal 
way  of  trade,  but  could  not  pledge  it  to  Kimbro  to  inderapify 
him  for  a  previous  endorsement  of  a  note  made  by  Kimbro 
for  Cantrell  &  Allen.  That  the  pledging  of  the  note  for  such 
previous  liability  was  not  a  negociation  in  the  u&ual  way  of 
(rade,  and  they  could  not  pledge  it  to  Kimbro  to  indemnify 
him  for  a  previous  endorsement  made  by  Kimbro  for  Cant- 
rell &  Allen.  That  the  pledging  of  the  note  for  such  pre- 
vious liability,  was  not  a  negotiation  in  the  usual  way  of  trade 
and  would  not  form  a  eufiScient  consideration  to  stistaiB  tbis 
action  against  Lytle  and  Deadrick,  the  accommodation  endors- 
ers. That  Lytle  and  Deadrick  might  have  bound  themselves 
upon  the  accommodation  endorsement  if  they  had  agreed  the 
note  should  be  pledged  to  Kimbro,  but  unless  they   bad   so 
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WA8HV1LLE,  ^QTQQi  CantrcU  &  Allen  could  only  negotiate  it   in  the   usual 

December,  1837,    O  J         a 

— — — way  of  trade. 

V  2.   That  if  the  note  was  endorsed  in  blank   by  Lytle  and 

^y*^®  Deadrick,  for  the  benefit  of  Canlrell  &  Allen,  and  merely  for 
their  accommodation  and  left  with  them  to  be  used  by  them 
for  their  own  benefit,  and  this  was  all  that  took  place,  between 
them,  that  would  not  authorise  Cantrell  and  Allen  to  pledge 
the  note  to  Kimbro  as  an  indemnity  for  his  previous  endorse- 
ments or  security  ship  for  Cantrell  &  Allen,  and  Kimbro  could 
not  recover  from  the  accommodalion  endorsers. 

3.  If  Kimbro,  at  the  time  the  note  was  transferred  to  him 
by  Cantrcil  &  Allen,  became  endorser  for  Cantrell  &  Allen 
on  the  note  to  Shute,  yet,  if  this  last  note  to  Shuie  was  giv- 
en in  renewal  of  a  former  one,  for  which  Kimbro  was  bound 
as  endorser,  the  transfer  of  the  note  uiKler  such  agreement, 
would  not  be  a  ner;otiation  in  the  usual  way  of  trade,  and  would 
not  authorise  Kimbro  to  recover  against  the  accommodalion 
endorsers. 

The  plaintiff  excepted  to  the  opinion  of  the  court  in  refu- 
sing the  instructions  asked  for  by  him,  and  also  for  the  in- 
structions that  were  given.  The  jury  found  a  verdict  for  the 
defendants.  A  new  trial  was  moved  for  and  refused,  and  judg- 
ment given  for  defendants,  to  all  which  plaintiff  excepted,  and 
prayed  an!  obtained  an  appeal  in  the  nature  of  a  writ  of  error 
to  this  court. 

J.  Campbell,  for  plaintiff. in  error.  The  first  proposition 
the  plaintiff  contends  for  is  this,  that  "where  the  endorsers  of 
an  accommodation  no:elend  their  names  to  the  drawer,  with- 
out any  limitation  or  restriction  as  to  the  manner  in  which  the 
note  is  to  be  used,  he  has  the  right  to  apply  it  to  the  payment 
or  security  of  an  antecedent  debt,  or  to  sustain  his  credit  in 
any  other  way."  Grandin  vs.  Lcroy  and  Smith,  2  Paige's 
Ch.  Erp.  509:  Bank  of  Rutland  \s.  Buck,  5  Wend.  66: 
Bank  Chenango  vs.  Hyde,  4  Co  wen  Rep,  677,  575:  Powell 
vs.   Waters,  17  John.  Rep.  176. 

2.  The  cases  most  relied  upon  by  defendants  in  error,  do 
not  militate  against  the  principles  I  have  laid  down  or  the  ca- 
ses I  have  adduced  in  support  of  them.  The  leading  case 
relied  on  by  defendants,  is   that   of  Bay  vs.  Coddington,  20 
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J.  R.  637,  et  sea.  That  was  the  case  where  the   payee  of  a  N^^h^'^J**' 

'  ^  ^  ...     I*ccemb©r,  1837. 

note,  who  was  a  mere  trustee,  havine  no  beneficial  interest  in — ^—7-7 — 
the  note,  pledged  it  for  a  debt  of  his  own.     That  case  so  far  v 

from  supporting  the  principle  contended  for  here  by  defend-  ^*  ® 

ants,  makes  directly  against  it.  The  trustee  in  the  case  of 
Bay  vs.  Corf </wig/or?,  committed  a  gross  fraud  in  negotiating 
the  note,  and  as  he  did  not  do  it  in  the  usual  way  of  trade,  but 
merely  pledged  it  for  a  debt  of  his  own,  the  person  to 
whom  the  note  was  pledged  could  not  hold  it  against  the  true 
owner. 

The  case  of  .Napier  vs.  Elam^  6  Yer.  Rep.  108,  is  ano- 
ther case  of  the  same  discription,  where  the  holder  of  the 
note  was  guilty  of  a  fraud  and  breach  of  trust  in  negotiating 
the  note.  So  in  the  ciise  of  Hunt  vs.  Sand/ord^  6  Yer.  Rep. 
388,  the  holder  of  the  note  committed  a  fraud  in  trading  the 
note,  and  the  purchaser  bought  it  under  suspicious  circum- 
stances. 

The  case  of  Wardell  vs.  Ilouellj  9  Wend.  R.  170,  is 
distinguishable  from  this.  That  was  a  case  where  a  note  was 
given  for  a  particular  purpose,  that  is,  to  renew  a  former  one, 
and  the  holder  pledged  it  as  collateral  security  to  pay  another 
and   a  different  note. 

The  case  of  Rosa  vs.  Brethersoriy  10  Wend.  R.  85,  says, 
that  where  the  creditor  receives  the  transfer  of  a  note  in  pay- 
ment of  a  precedent  debt,  he  takes  it  though  transferred  be- 
fore maturity,  subject  to  all  equities  existing  between  ibe  orig- 
nal  parties.  This  case  proves  nothing  against  the  proposition 
advanced  by  the  plaintiff.  The  transfer  of  a  note  in  payment 
of  a  precedent  debt,  says  the  case,  is  not  a  negotiation  in  the 
usu.il  way  of  trade,  but  it  cannot  be  pretended  that  an  accom- 
modation endorser  in  such  a  case  is  not  bound  upon  his  en- 
dorsement, except  where  a  gross  fraud  has  been  practised  up- 
on him. 

The  case  of  Kasson  vs.  Smithy  8  Wend.  R.  437,  merely 
establishes  the  principle,  that  an  accommodation  note  execu- 
ted for  one  purpose,  cannot  be  taken  and  applied  to  another 
purpose  by  a  person  cognizant  of  the  circumstances. 

The  case  of  Dickerson  and  others  vs.  Tillinghast  and 
others,  4  Paige's  Rep.  215,  was  a  case  where  a  debtor  gave 
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Nashville,  joi,n.  Rgp.  537;  9  Wend.  Rep.  170: 10  do.  85:  11  do.  533: 

Ddcember,  1837  *  *^ 

-^.^^^^^      12  do.  600-1:  13  do.  570,  605:  1  Paige's  Ch.  Rep.  131 :   4 
"v  '*^      do.  215:  6  Ser.  and  R.  537:   4  Bin.  356:  6  Conn.    R.  521. 
^^'®  In  neither  ease  was  the  note  passed  upon   a  sufficient  con- 

sideration; no  credit  was  given  to  it  by  which  a  debtor  liability 
or  loss  accrued.  To  constitute  the  transfer  of  the  note  a  nego- 
tiation in  the  usual  course  of  trade,  the  credit  must  be  given  or 
the  liability  incurred  at  the  time  upon  the  credit  of  the  note.  If  the 
holder  is  left  in  the  same  situation  that  he  was  before  the  trans- 
fer of  the  note,  he  cannot  complain.  20  John.  Rep.  637,  652, 
657:  9  Wend.  170:  10  do.  85:  11  do.  533:  12  do.  600-i: 
13  do.  570,  605:  1  Paige's  Ch.  Rep.  131:  4  do.  205:6 
Ser.  and  R.  537:  4  Bin.  366:  6  Conn.  Rep.  521. 

If  a  creditor  receive  a  note  as  security  for  an  existing  debt 
or  liability,  merely  endorsed  in  blank,  this  is  such  a  circum- 
stance as  should  put  him  upon  his  inquiry,  and  if  taken  by  him 
without  obtaining  the  consent  of  the  endorser,  will  let  the  en- 
dorser into  his  defence  of  a  want  of  consideration.  See  cases 
above  cited. 

It  is  true,  that  the  consideration  actual  given  can  be  recov- 
ered by  the  holder  generally  and  no  more.  13  John.  Rep. 
52:  7  do.  361:  15  do.  44:  Chilty  on  Bills,  69,  70:  Hunl  vs. 
Sandford  and  Cook,  6  Yer.  Rep.  387. 

.  Yet'if  the  circumstances  were  such  as  would  have  auiounted 
to  notice,  no  recovery  at  all  can  be  had  of  the  endorser. 
Hunt  vs.  Sandford  and  Cook^  6  Yer.  Rep.  387:  5  Wend. 
Rep.  566:  3  Kent's  Com.  2d  ed.  80-1:  1  Eng.  Ch.  Rep. 
656:  6  Yer.  Rep.  108:  8  Wend.  437:  3  Pick.  Rep.  5,  298: 

5  do.  223. 

II.  It  is  argued  that  the  endorsement  of  the  $1,500,  to 
Shute,  was  a  sufficient  consideration  for  the  transfer  of  this 
note. 

1.  This,  to  make  the  most  of  it,  would  only  create  a  con- 
sideration for  that  sum,  and  being  taken  under  the  above  cir- 
cumstances, would  let  in  the  endorser  to  show  the  want  of 
consideration  in  the  whole.     Hunt   vs.  Sandford  and  Cook^ 

6  Yer.  Rep.  387. 

2.  But  this  is  not  even  true.  The  Shute  note  already  ex- 
isted.    Kimbro  was  already  liable  upon  it.     He   did  not  be- 
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come  SO  liable  by  reason  of  this  nole  being  transferred.     It  Na8uvills« 

was  an  existing  debt,  and  if  this  note  was  passed  in  order  to : — *- ■* 

continue  that,  it  is  still   given  to  secure  an    existing  liability.  y 

20  John.  Rep.  637:  9  Wend.  Rep.  170:  10  do.    85:  11  do.        ^ytla 
533:  12  do.  600-1:  13  do.  570,  605:  I  Paige's  Ch.  Rep.  131: 
4  do.  205. 

3.  The  discharge  of  Lyile  and  Deadrick  from  this  endorse- 
ment^ still  leaves  Kimbro  where  he  was  when  it  was  transfer- 
red, neither  better  nor   worse.     If  left  in  this   situation,  he 
cannot  claim  to  be  a  holder  bona  fide  in  the   usual  course   of  * 
trade.     20  John.  Rep.  637,  657. 

III.  It  is  argued  that  Kimbro  but  for  the  transfer  of  this 
note,  would  not  have  endorsed  the  note  to  Shute  a  second 
time,  and  could  have  secured  himself,  and  that  this  is  such 
credit  given  to  the  endorsement  as  will  entitle  him  to  recover. 

1 .  The  possibility  or  probability  that  a  party  would  have  ob- 
tained other  indemnity,  is  not  sufficient  to  make  him  a  bona 
fide  holder.     20  John.  Rep.  637,  648:  12  Wend.  600-1. 

2.  The  Shute  note  already  existed,  and  his  endorsement 
of  it  was  a  mere  continuation  of  a  pie-existing  liability.  20 
John.  Rep.  637:  12  Wend.  600-1:  10  do.  85:  9  do.  170: 
13  do.  570,  605. 

3.  The  proof  shows  fully  that  this  note  was  taken  as  a  se- 
curity on  the  Ensley  note,  and  that  Deadrick  was  to  be  placed 
first  endorser  to  secure  the  Shute  note. 

IV.  Whether  the  nole  was  transferred  to  secure  the  Ensley 
or  Shute  debt,  can  make  no  difference.  It  was  passed  to  se- 
cure or  continue  a  liability  that  already  existed,  and  as  such 
cannot  enure  to  the  party  taking  it,  with  a  knowledge  of  the  cir- 
cumstances. Hunt  vs.  Sandford  and  Cook^  6  Yer.  Rep. 
387:  20  John.  Rep.  637:  9  Wend.  170:  10  do.  85. 

Reese  J.  delivered  the  opinion  of  the  court. 

We  consider  the  preseat  case  as  submitting  to  our  determi- 
nation this  general  question,  is  one  who  becomes  endorser 
upon  a  note  for  the  accommodation  of  the  maker,  with  a  view 
to  aid  him  in  his  business  and  to  sustain  bis  credit,  and  with- 
out enquiry  or  restriction  as  to  the  use  to  be  made  of  it,  lia- 
ble to  a  holder,  who  received  it  from  the  maker  as  a  security 
VOL.   10.  54 
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Naikvilx^x.  for  existing  liabilities?     This  question  is  answered  in  the  affir- 
mative by  the  present  chancellor  of  New  York,  in  the  cose  of 


Grandin  vs.  Le  Roy,  2  Paige's  Cb.  Rep.  510,  in  which  be 
Lytlo  says,  that  if  the  complainants  in  the  case  "lent  to  F  their  en- 
dorsement without  any  restriction  as  to  the  manner  in  which 
it  was  to  be  used  and  without  any  inquiry,  he  had  a  right  to 
use  it  in  the  way  be  had  done,  to  pay  or  secure  an  antecedent 
debt,  or  tp  sustain  his  credit  in  any  other  way  which  was  not 
illegal." 

The  chancellor  in  that  case  did  not  think  that  ^'the  facts 
raised  the  question,  whether  an  accommodation  note  made  and 
endorsed  for  a  particular  purpose,  and  afterwards  negotiated 
for  another  purpose  to  a  third  person  with  notice,  or  in  pay- 
ment or  security  for  an  antecdent  debt,  can  be  recovered  against 
the  endorser."  The  chancellor  to  sustain  the  principle,  de- 
termined in  this  case,  refers  to  the  cases  of  the  Bank  of  Rut* 
land  vs.  Bucky  5  Wend.  66,  and  the  Bank  of  Chenango  vs. 
HydCy  4  Cow.  Rep.  566.  In  the  former  of  those  cases,  the 
note  was  made  by  Spear  and  Everett,  and  signed  by  Buck  as 
surety,  payable  to  the  bank;  it  was  made  to  enable  Spear  and 
Everett  to  raise  money  for  their  own  accommodation.  Upon 
jt3  being  offered  at  the  bank  for  discount,  the  bank  refused  to 
discount  it,  and  it  was  subsequently  and  before  it  was  due,  de- 
livered over  to  Bonse  and  others,  as  collateral  security  for  the 
payment  of  a  judgment  in  their  favor  against  Spear  &  Everett. 
The  suit  was  brought  in  the  name  of  the  bank,  but  for  the 
use  of  Honse  and  others.  It  was  objected  that  the  object  for 
whice  the  note  was  made,  being  to  raise  money  from  the 
bank,  and  that  object  having  failed,  it  ought  to  have  been  re- 
turned to  the  surety.  It  was  admitted,  that  if  the  bank  re- 
fused to  advance  the  money,  and  a  third  person  had  done  so, 
as  in  the  case  of  the  Bank  of  Chenango  vs.  flydej  4  Cow. 
Rep.  567,  the  surety  would  have  been  bound,  as  the  sub- 
stantial object,  the  raising  of  money,  would  have  been  ob- 
tained. It  was  further  objected,  that  the  note  was  not  re- 
ceived in  the  ordinary  course  of  commercial  business,  and  so 
as  to  be  governed  by  the  law  merchant.  But  Ch.  J.  Savage, 
delivering  the  opinion  of  the  court  says,  ^^l  can  see  no  well 
formed  objection  to  a  recovery  upon  this  note.     It  was  drawn 
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for  the  purpose  of  raising  money  for  the  accommodation  of  the  NAflHTii.LB» 
two  makers,  Spear  &  Everett,  who  have  had   the  benefit  of ' * 

Rimbrd 

it."     He  relics  upon  the  case  of  Powell  vs.  JViUers^  17  John.  v 

Rep.  176,  and  Chenango  Bank  vs.  Ilyde,  as  sustaining  the  ^y^^* 
case,  and  distinguishes  it  from  the  case  of  fVoodhall  vs. 
Holman^  10  John.  Rep.  231,  and  the  case  of  Skelding  vs. 
Hoightj  15  John.  Rep.  274,  upon  the  ground  that  a  fraud 
was  committed  in  putting  the  note  in  circulation  in  those  ca- 
ses;" and  he  adds,  here  had  the  plaintiffs  obtained  a  discount 
at  the  bank,  they  might  have  paid  the  money  to  Honse  &  Co. 
and  Buck's  liability  would  have  been  the  same,  his  situation 
is  not  changed,  nor  is  there  any  fraud." 

Without  further  citation  of  cases,  we  think  that  upon  the 
authority  of  the  two  cases  above  referred  to,  and  those  relied 
on  to  sustain  them,  so  consonant  to  reason  and  to  the  objects 
and  principles  of  commercial  law,  we  too  may  answer  the 
question  with  which  this  opinion  commences,  in  the  affirma- 
tive. 

It  is  not  denied,  indeed  it  is  admitted,  that  one  who  be- 
comes endorser  of  a  note  for  the  accommodation  of  the  maker, 
in  the  conduct  of  his  business  and  to  sustain  his  credit,  with- 
out restriction  or  enquiry  as  to  the  use  of  the  note,  would  be 
liable  to  the  holder,  who  might  receive  it  in  payment  of  ex- 
isting debts,  or  as  a  security  for  existing  liabilities,  if  he  had 
assented  to  such  use  of  it.  But  does  he  not  assent  to  this  or 
any  other  use  of  it,  lawful  and  necessary  to  the  accommoda- 
tion and  credit  of  the  maker,  when  he  endorses  it  for  his 
benefit  generally,  and  without  reference  to  any  end  more 
special,  than  that  with  it  he  might  raise  money  to  sustain 
credit.^  We  certainly  think  him  as  much  bound  as  if  he  had 
given  his  express  assent.  In  this  case,  as  in  the  that  of  the 
Bank  of  Rutland  vs.  Buck^  it  may  be  remarked,  that  if  the 
money  had  been  raised  upon  the  note  endorsed  by  Lytle,  and 
the  responsibility  of  Kimbro  to  Ensley  extinguished  by  means 
of  it,  the  liability  of  Lytle  would  have  been  just  the  same. 
His  situation  would  not  have  been  changed. 

But  it  is  contended  that  where  one  endorses  a  note  for  the 
general  credit  and  accommodation  of  the  maker,  without  restric- 
tion as  to  the  purpose  for  which  it  may  be  used,  still  there  is 
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Nasbvillb,  a  restriction  arising  from  the  operation  of  the  law  merchant, 

~ — — 'which limits  the  responsibility  of  suoh  endorser  to  the  claim 

*^  '°     upon  him  of  that  holder  only,  who  has  received  the  note  in  the 
^y^*®       due  course  of  commercial  transactions,  that  is  in  other  words, 
who  has  given  his  money  for  it,  his  goods  or  bis  credit,  at  the 
time  of  receiving  it,  or  who  then  on  account  of  it,  sustained 
some  loss  or  incurred  some  liability.     To  sustain  this  position 
much  elaborate  argument  has  been  used,  and  many  authorities, 
insisted  upon  as  relevant   have  been  cited.     We  deem   none 
of  them  as  resting  upon  grounds   which  will  sustain  the  pur- 
pose for  which  they  are  relied  on.     They   are  of  that  class, 
where  the  note  having  been  stolen  or  found,  or   fraudulently 
obtained,  or  fraudulently  put  into  circulation,  and   the  holder, 
innocent  though  he  may  have  been,  has   received   it,  not   in 
due  course  of  trade  as  above  explained,   but   as  paynient  or 
pledge  for   a   pre-existing  debt  or  liability.     Such  was  the 
great  case  of  Bay  vs.  Coddington,  20   John.  Rep.   637,  so 
fully  discussed  and  so  well  considered,  which  has  carried  the 
restrictions  upon   the  negotiability  of  commercial  paper  to  a 
point,  where  this  court  is  willing  to  carry  it  and  where  it  is  dis- 
posed to  leave  it.     Such  also  are  the   subsequent   cases  of 
Wardellvs.  Honellj9  Wend.  R.  170:  Rose  vs.   Brothesafij 
10  Wend.  it.  85:  Kosson   vs.    Smithy   8  Wend.  R.    637: 
Clovellvs.  The   Tradesman's  Bank^    1    Paige's  Rep.    131. 
In  these  cases,  in  general,  there  was  some  equity  as  between 
the  original  parties,  arising  upon  the  ground  of  fraud  or  other 
cause,  which  stood  in  the  way  of  the  holder,  in  collecting  the 
note,  because  he  had  not  received  it  in  the  due   course  of 
trade.     But  in  this  case  as  between  the  makers  and  the  hold* 
er,  the  note  was  valid  and  founded  on  good  consideration,  and 
what  equity,  as  it  has  been  called,  against   the   plaintiff,  has 
Lytle,  who  endorsed  the  note  for  the  credit  of  the  makers  to 
sustain  them  in  their  business,  without  enquiry  or   restriction 
as  to  its  use,  because  they  chose  to  give  it  to   the   plaintiff  to 
secure  him  for  his  responsibilities  in  their  behalf?     We   think 
he  is  not  in  the  attitude  in  this  transaction  to  enable  him  to  re- 
sist the  claim  of  the  plaintiff,  and  thinking  so  on   the  general 
.  ground  which  we  have  stated,  it  is  not  necessary  to  look  into 
the  agreement  between  the  makers  of  the  note  and  the  plain- 
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tiff,  touching  the  endorsement  by  the  latter  of  Shute's  note,  SLtemtir^^s? 
for  the  purpose  of  enquiring  whether  the  plaintiflf  did  not  at  —  - .  . — 
the  time  of  receiving  the  note  sued  on,  give  for  it  his  credit  _y 
and  incurred  a  new  liability. 

Upon  the  whole,  we  think  that  the  judgment  of  the  ch*cuit 
court  is  erroneous,  that  it  must  be  reversed,  and  a  new  trial  of 
the  cause  be  had,  when  the  law  will  be  charged  conformably 
to  this  opinion. 

Judgment  reversed  < 


NicHOL,  Hill  &  Co.  vs.  Bate. 

No  equities  existing  between  the  original  parties  to  a  note  can  be  set  up 
against  a  bona  fide  holder,  when  taken  and  received  hy  him  in  a  "due 
coarse  of  trade." 

A  note  taken  in  "a  d^e  course  of  trade/*  is,  where  the  bolder  has  given 
for  the  note  his  money,  goods  or  credit,  at  the  time  of  receiving  it,  or  sus<- 
tained  some  loss  or  incurred  some  liability. 

Where  a  note  is  taken  in  payment  of  a  debt  due  and  secured  by  endorse- 
ment of  a  third  person,  which  last  note  is  given  up  and  discharged:  Heidi 
that  the  note  is  taken  "in  a  due  <fourse  of  trade.'* 

In  all  cases  of  notes  endorsed,  where  one  is  fairly  received  in  renewal  of 
another,  it  discharges  the  first,  and  the  second  is  taken  «jn  the  usual  coarse 
of  trade,*'  and  for  a  good  consideration  passing  at  the  time. 

This  IS  an  action  of  assumpsit  against  Bate,  as  endorser  of 
a  note  of  Rogan,  Carr  and  Roberts.  The  proof  shows  that 
Rogan,  Carr  and  Roberts  owed  Nichol,  Hill  &  Co.  an  ac- 
count, for  which  they  had  given  them  their  note,  with  L.  Win- 
chester, as  endorser;  that  the  note  had  fallen  due  and  been 
protested  at  Bank,  and  was  taken  up  by  Nichol,  Hill  &  Co. 
That  sometime  thereafter  they  applied  to  Bate  to  endorse  a 
note  for  them  for  a  small  amount,  that  Bate  refused  to  en- 
dorse it,  but  was  induced  to  endorse  a  blank  note,  upon  its 
being  represented  to  him  that  it  was  to  be  filled  up  for  about 
$600,  to  take  up  a  note  then  about  to  fall  due  in  bank,  on 
which  Bates  was  Rogan,  Carr  and  Roberts'  endorser;  that 
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Nabhvillb,  Roberts,  one  of  the  firm  of  Roean,  Carrand  Roberts,  brought 
-  ihe  Wank  to  Nashville,  and  filled  it  up,  or  it  wcs  filled  up  by 
Thomas  J.  Read,  the  clerk  of  Nichol,  Hill  &  Co.  for  about 
$2600,  to  take  up  a  note  on  which  Winchester  was  endorser, 
and  to  secure  an  account  that  Roberts  owed  to  Nicbol,  Hill 
&  Co.  and  that  the  note  on  which  Winchester  was  endorser 
was  given  up.  This  was  all  done  without  Bate  being  pres* 
ent  or  knowing  anything  of  the  matter.  The  court  charged 
the  jury,  among  other  things,  that  if  the  note  was  taken  out 
of  the  usual  course  of  trade,  without  a  sufficient  consideration 
paid  therefor  at  the  time,  that  it  would  not  be  good  against 
the  endorser,  although  it  might  he  good  against  the  makers; 
that  if  it  was  filled  up  contrary  to  Bate's  consent,  for  more 
than  he  had  agreed  upon,  and  was  passed  to  pay  a  debt  of 
Roberts  then  due,  and  not  contracted  upon  the  faith  of  the 
note;  or  if  it  was  passed  to  discharge  a  debt  of  Winchester, 
not  contracted  upon  the  faith  of  the  note,  the  consideration 
would  not  be  such  as  would  entitle  the  holder  to  recover,  as 
it  would  not  be  taken  in  a  due  course  of  trade.  The  jury 
found  a  verdict  for  the  defendant.  Motion  for  a  new  trial  was 
overruled,  and  an  appeal  in  the  nature  of  a  writ  of  error  pros- 
ecuted to  this  court. 

jP.  B.  Fogg  and  J.  Campbell^  for  plaintiffs  in  error.  We 
think  the  judge  erred  in  his  charge.  The  note  was  an  accom- 
modation note,  so  far  as  regards  the  maker  and  the  defendant, 
and  was  wholly  ineffectual  as  between  them  until  the  maker 
passed  the  note  for  value.  See  McDonald  vs.  Magruder^  3 
Peters,  470.  The  first  endorser  by  endorsing  his  name  in 
blank  gave  credit  to  the  note,  made  the  maker  his  agent  to  fill 
it  up  in  favor  of  a  bona  fide  endorser  to  any  amount,  and 
when  that  second  endorser  paid  the  note,  he  stood  procisely 
in  the  situation  of  the  holder,  who  had  advanced  the  money 
in  the  first  instance.  See  the  following  cases:  Russell  vs. 
Langslaffy  Douglass,  614:  Violet  vs.  jPa/Zon,  5  Crancb,  142: 
Putnam  vs.  Sullivan^  4  Mass.  Rep.  45:  2  Paige's  Rep.  509, 
27:  E.  C.  Law  Rep.  234:  5  Barn,  and  Ad.  Q09:  Chitty,  33. 

/.  S.  Yergefy  for  the  defendant  in  error,   made  the  same 
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points  and  cited  the  same  authorities  which  he  relied  on  in  Nashville, 

the  case  of  Kimbro  vs.  Luile.     lie  however,   remarked   in ^ ^^ 

addition,  v 

1.  The  authorities  proved  that  where  the  endorsement  was        ^^** 
in  blank,  and  without  restriction,  to  charge  the  endorser  the 

note  rrust  be  negotiated  for  a  consideration  passing  at  the  time; 
that  ii  this  be  not  so,  yet  if  the  enidorser  restricted  the  note 
to  be  discounted  at  bank  for  a  particuJar  purpose,  and  the  ma- 
ker divert  it  from  its  original  design,  and  fraudulently  put  the 
note  in  circulation,  the  case  is  much  stronger,  and  the  right 
of  the  holder  to  recover  is  destroyed,  if  he  advanced  nothing 
on  the  faith  of  the  note,  but  received  it  in  payment,  or  as  se- 
curity of  a  pre-existing  debt.  He  must  have  received  it  in 
good  faith,  in  the  ordinary  course  of  trade,  and  have  paid 
for  it  a  valuable  consideration.  10  John.  Reports,  231:  15 
John.  Reports,  270:  5  Wend.  66,  566:  6  Wend.  615:  17 
John.  Rep.  176:  4Cowen,  567:  8  Wend.  Reports,  437:  9 
Wend.  Rep.  172:  2  Paige's  Ch.  Rep.  209,  and  the  author- 
ities cited  in  those  cases:  10  John.  Rep.  198. 

Here  the  design  of  Bate  was  to  endorse  a  note  on  which 
money  was  to  be  raised  to  take  up  a  note  on  which  he,  Bate, 
was  an  endorser,  but  Roberts  fraudulently  diverted  the  note 
from  its  original  design,  and  applied  it  in  payment  of  his  own 
debt,  which  already  existed  and  was  not  created  upon  the  faith 
of  this  note. 

2.  But  it  is  argued  that  the  giving  up  the  note  on  which 
Winchester  was  endorser,  released  Winchester,  and  was  a 
sufficient  consideration  for  the  promise,  and  was  a  taking  in 
the  course  of  trade.     This  is  not  so,  because, 

1st.  There  is  no  evidence  which  shows  that  notice  of  pro- 
test was  ever  given  to  Winchester.  •  If  this  was  not  done, 
Winchester  was  disciiarged,  and  nothing  was  given  up  which 
will  form  a  sufficient  consideration.    12  Pickering's  Rep.  399. 

2d.  The  note  on  which  Winchester  was  endorser  was  giv- 
en up  after  it  was  due,  and  if  he  had  notice  of  its  non-pay- 
ment, was  the  debt  of  Winchester  as  well  as  Roberts.  If 
Roberts  could  not  transfer  the  note,  under  the  circumstances, 
in  payment  of  his  own  debt,  he  could  not  in  payment  of  the 
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Nabhvxllx,  debt  of  another  person,     it  was  not  created  on  the  faith  of 

December,  1B37.  ' 

this  note.     See  cases  above. 

\^  3d.  The  circumstances  were  such  as  should  have  aroused 

B^^®  suspicion,  and  therefore  entitle  Bate  to  set  up  the  want  of 
consideration.  The  note  was  taken  in  fraud  of  him.  I  Eng. 
Ch.  Rep.  660:  6  Yerger's  Rep.  387:  2  Kent's  Co.  2d  ed- 
80,  81:  6  Wendal's  Rep.  666:  8  Wend.  Rep.  437:  3  Pick. 
6,  298:  6  Pick.  223:  JO  Wendal,  86:  9  Wendal,  170. 

4th.  The  giving  up  the  note  of  Winchester  does  not  re- 
lease him,  if  his  liability  was  fixed  by  proper  steps.  It  is 
not  giving  up  a  security  for  the  debt,  occasioning  a  loss,  as  a 
pledge  for  instance.  If  the  parties  do  not  recover  of 
Bates  any  part  of  this  note,  or  if  the  note  now  sued  on 
was  not  paid,  they  were  remitted  to  their  remedy  against 
Winchester  in  the  same  way  that  they  were  against  Roberts, 
and  consequently  formed  no  consideration.  2  John.  Rep. 
466:  Chitty  on  bills.  Bed.  441,442:  6  Wendal,  490:  3 
John.  C.  R.  71:  7  John.  R.  311:  8  Connecticut  Rep.  472: 
9  Con.  Rep.  23:  2  Gill  and  J.  493:  2  Hawks  Rep.  326:  4 
East,  147:  1  M'Cord,  449:  2  Stark.  Ev.  2d  ed.  694,  note 
1:  1  Cowen,  290:  9  John.  Rep.  310:  2  Eng.  Co.  L.  R. 
118:  6  John.  Rep.  68:  1  Yerger's  Reports,  151,  164-6:  6 
Yerger's  Rep.  62:  2  Bos.  and  P.  618. 

6tb.  The  demand  against  Winchester  was  merely  suspend- 
ed, not  released.  2  Stark.  Ev.  2d  ed.  696,  note  1:  8  John. 
Rep.  389. 

6th.  The  only  liability  Winchester  was  under  was  for  mo- 
ney paid  and  advanced  for  him.  This  could  not  be  paid  by 
Bate's  note  any  more  than  the  same  demand  against  Rogan, 
Carr  and  Roberts. 

TuRLET,  J.,  delivered  the  opinion  of  the  court> 

After  the  determination  of  the  two  cases  of  Kimbro  vs. 
l^tle  and  Hill  vs.  Boslicky  at  the  present  term  of  this  court, 
there  remains  but  little  to  observe  upon,  in  the  case  now  un- 
der consideration.  In  the  case  of  Kimbro  vs.  /jytk^  we 
have  recognized  the  authority  of  the  case  of  Bay  vs.  Cod- 
dingtony  20  John.  Rep.  637;  and  the  question  now  is,  does 
the  present  case  fall  within  the  principles  therein  determined* 
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Fn  that  case,  notes  were  fraudulently  passed  by  an  agent  to  se-  jj^y ^'y^* 
cure  the  defendant  against  responsibilities  assumed  by  bim  as  - 
endorser  of  bis  notes,  and  It  was  held,  that  the  notes  not  be- 
ing received  in  the  usual  course  of  trade,  nor  for  a  present 
consideration,  the  defendant  was  not  entitled  to  hold  them 
against  the  true  owner.  What  is  the  present  case?  Nicbol, 
Hill  &  Co.  were  the  last  endorsers  on  a  note  drawn  by  Ro- 
gan,  Carr  and  Roberts,  in  favor  of  Lucillius  Winchester, 
payable  in  the  United  States  Bank,  at  Nashville.  The  note, 
at  maturity,  was  protested^  for  non-payment,  and  taken  up  by 
Nichol,  Hill  &  Co.  After  this  was  done,  Rogan,  Carr  and 
Roberts  offered  to  Nichol,  Hill  &  Co.  their  note,  endorsed 
by  the  defendant,  H.  Bate,  for  the  purpose  of  renewing  the 
previous  note,  which  was  received  by  them,  and  upon  their 
endorsement,  discounted  in  bank.  This  note,  at  maturity, 
was  also  protested  for  non-payment,  and  taken  up  by  Nichol, 
Hill  &  Co.  who  are  now  prosecuting  this  suit  against  Bate, 
the  first  endorser.  There  is  no  doubt  that  the  note  was  en^ 
dorsed  by  Bate,  when  it  was  blank,*  and  that  in  filling  it  up 
for  the  amount  and  for  the  purpose  for  which  it  was  used, 
a  gross  fraud  was  practiced  by  the  drawers  upon  Bate,  who 
only  intended  to  endorse  a  note  for  $600,  to  renew  one  en 
which  he  was  already  liable  for  Rogan,  Carr  and  Roberts,  as 
endorser;  but  it  was  equally  true,  that  Nichol,  Hill  &  Co. 
were  no  participators  in  the  fraud,  and  that  they  had  no  cause 
to  suspect  the  honesty  of  the  transaction.  The  only  ques- 
tion then  is.  did  Nichol,  Hill  &  Co.  receive  the  note  in  the 
due  course  of  trade,  or  for  a  present  consideration.  We  are 
of  opinion  that  they  did.  In  the  case  of  Kimbro  vs.  Lytle, 
this  court  has  said  that  due  course  of  irade  is  where  the  hold- 
er has  given  for  the  note  his  money,  goods  or  credit,  at  the 
time  of  receiving  it,  or  has,  on  account  of  it,  sustained  somd 
loss,  or  incurred  some  liability.  To  apply  this  principle, 
Nichol,  Hill  &  Co.  were  the  last  endorsers  of  the  pt6vious 
note,  Lucilius  Winchester  was  the  first,  and  as  such,  respon- 
sible to  them.  When  the  new  note,  endorsed  by  the  defend- 
ant, was  presented,  it  was  taken  by  the  plaintiffs  in  discharge 
of  that  responsibility,  and  that  it  was  a  full  and  complete  dis- 
charge, this  court  has,  at  the  present  term,  in  the  case  of 
VOL.  10.  55 
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Nashville,  mn  vs.  Bostick  determined.     This  constitutes  a  marked  dif- 

^^^HJl ."  ference  between  this  case  and  that  of  Bay  vs.  Coddington; 

^  V*  there  the  notes  were  given  as  collateral  security  for  liabilities 
Beasly  incurred  as  endorser,  here  it  was  given  in  payment  of  a  debt 
due  and  secured  by  the  endorsement  of  Winchester;  there 
the  notes  could  be  appropriated  to  the  true  owner,  without 
placing  the  person  to  whom  they  had  been  endorsed  in  a  dif- 
ferent situation  from  that  which  he  would  have  occupied  if  he 
had  never  received  them,  for  we  cannot  deprive  Nichol,  Hill 
&  Co.  of  their  recourse  against  the  defendant,  without  de- 
priving them  also  of  the  ample  security  for  the  payment  of 
them,  in  the  endorsement  of  Winchester,  and  which  they 
gave  up  when  the  last  note  was  received.  In  short,  in  all  cases 
of  notes  endorsed,  when  one  is  fairly  received  in  renewal  of 
another,  it  discharges  the  first,  and  we  think  it  has  bee!)  taken 
ID  the  usual  course  of  trade,  and  also  for  a  good  considera- 
tion, (if  that  were  necessary,)  passing  at  the  time.  The 
present  case  then,  is  not  within  the  operation  of  Bay  vs* 
Coddington^  and  the  law  as  applicable  to  the  rights  of  the 
plaintiffs,  has  not  been  correctly  stated  by  the  court  below. 
The  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded for  a  new  trial,  when  the  law  will  be  charged  in  con- 
formity with  this  opinion. 

Judgment  reversed. 


Griffith  vs.  Beaslt. 

An  action  will  not  lie  in  this  State  against  the  executor  of  an  executor,  for 
a  devcutavit  committed  by  the  latter. 

A  judgment  was  obtained  against  A  as  executor  of  B.  A  died,  and  ap- 
pointed C  hb  executor:  Held,  that  an  action  of  debt,  suggesting  a  deoostomt, 
would  not  lie  on  the  judgment  agaiut  C  as  executor  of  A. 

This  was  an  action  of  debt  brought  by  Barnet  Beasly, 
against  Mary  Griffith  and  Benjamin  B.  Griffith,  executor  and 
executrix  of  Samuel  Griffith,  deceased.  The  action  was 
founded  on  a  judgment  recovered  by  said  Beasly  against  said 
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SamueJ  Griffith  in  bis  lifetime,  as  executor  of  John  Griffith,  wabhvillb, 

J  J         rrvi        I      1  I  r        '  December,  1837. 

decea  ed.      The  declaration,  after  slating  the  recovery  of  the : 

judgment,  and  the  death  of  Samuel  Griffith,  averred  that  said  v 

Samuel,  at  the  time  the  judgment  was  recovered  against  him       ^eaaly 
as  executor  of  John  Griffith,  had  unadministered  assets  of  the 
said  John's  estate  sufficient  to  pay  said  judgment,  but  that  the 
said  Samuel  failed  to  pay  the  judgment  and  wasted  the  assets. 

Several  pleas  were  filed,  upon  some  of  which  issue  was  ta- 
ken and  the  issues  found  for  the  plaintiff  below. 

To  those  of  the  pleas  not  replied  to,  the  plaintiff  demurred. 
Several  questions  were  raised  and  argued  upon  the  pleadings; 
but  as  the  demurrer  to  the  pleas  operated  as  a  demurrer  to  the 
declaration,  and  the  opinion  of  the  court  is  conGned  to  the 
plaintiff's  cause  of  action,  as  stated  in  the  declaration,  it  is 
deemed  unnecessary  to  state  them.  The  circuit  court  ren- 
dered a  judgment  for  the  plaintiff,  from  which  a  writ  of  error 
was  prosecuted  to  this  court. 

J.  Campbell^  for  the  plaintiff  in  error,  contended,  1st. 
That  at  (he  common  law  no  action  would  lie  against  the  ex- 
ecutor of  an  executor,  for  a  devastavit  committed  by  the  lat- 
ter. A  devastavit  was  a  personal  tort  or  wrong,  which  died 
with  the  person.  He  cited  2  Levintz  Rep.  120:  2  Williams 
on  Executors  1063,  1223,  1235,  and  authorities  there  cited. 

2d.  Thai  the  statutes  of  30  Ch.  II,  c  7,  and  4  and  5  Wil- 
liam, and  Mary,  c  24,  §  12,  which  authorizes  an  action  of  debt 
to  be  brought  in  such  case,  is  not  in  force  in  Tennessee. 

R.  C,  Foster^  for  defendant.  1.  The  representatives  of 
the  intestate  or  testator  are  liable  at  common  law  for  torts  ari- 
sing from  malfeasance  or  non-feasance  of  a  duty  or  contract. 
3  Bacon's  Ab.  96,  97,  98:  2  Will,  on  Executors,  1064. 

2.  The  defendants  are  liable  as  the  executors  of  6.  Grif- 
fith, because  by  the  first  judgment  the  plaintiff's  debt  was  es- 
tablished, and  assets  found  in  the  hands  of  S.  Griffith  suffi- 
cient to  pay  it,  and  therefore  the  original  judgment  became  a 
debt  due  by  6.  Griffith  as  much  as  if  he  bad  given  his  note. 
1  Saunders,  217. 

3.  At  the  common  law  the  administrator  or  executor  gave 
po  bond  to  the  ordinary.     By  the  statute  of  Tennessee  a 
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Nabbvills,  i)QQ  j  is  given  by  which  a  contract  is  formed  between  the  rep- 

iMMiDMr  I837*  r^ 

—  — resentative  and  die  legatees  and  creditors;  and   the  power  to 

V  act  as  administrator  or  executor  does  not  attach  until  such 

^    ^      bond  is  given,  and  for  the  violation  of  that  contract,  even  by 

the  common  law  the  executor  of  an  executor  is  liable,  though 

a  tort.     1  Will,  on  Executors:  Acts  of  1715,  c  48. 

4.  That  the  securities  of  S.  Griffith  are  liable  under  the 
bond  for  the  devastavit  of  S.  Griffith  at  common  hw,  none 
can  doubt.  Upon  what  principle  of  law  or  reason  then  can 
the  representatives  of  S.  Griffith  be  held  irresponsible?  The 
liability  of  the  securities  arises  under  the  contract,  and  from 
the  non-performance  of  that  contract  by  the  principal,  and  if 
so,  are  not  the  representatives  of  the  principal  liable  for  the 
non-performance  of  the  same.     3  Bacon's  Ab.  96. 

5.  The  various  acts  of  the  legislature  in  relation  to  the  du- 
ties and  powers  of  executors  and  administrators,  radically 
changing  the  common  law,  necessarily  create  new  liabilities 
and  causes  of  action  which  are  qognizable  ia  courts  of  com- 
mon Ijaw.,  for  whenever  the  law  creates  a  duty  or  an  obligation 
ijl;  will  give  a  remedy  at  common  law  for  the  non-performance 
of  that  duty,  or  violation  of  that  obligation. 

6.  The  act  of  1836,  c  77,  liberally  construed  will  give  the 
action. 

T^.  By  the  30  Ch.  II,  c  7,  this  action  is  expressly  given, 
a^d  that  statute  having  been  passed  previous  to  the  years  1715 
and  1778,  is  in  force  in  this  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  m  error  prosecuted  an  action  of  covenant 
against  Samuel  Griffith,  administrator  of  John  Griffith,  and 
recovered  a  judgment.  Samuel  Griffith  then  died,  leaving  a 
will  wherein  the  plaintiffs  in  error  were  appointed  executor  and 
executrix,  and  they  have  qualified  as  such.  The  defendant 
in  error  then  brought  this  action  of  debt  upon  said  judgment, 
suggesting  a  devastavit  of  the  estate  of  John  Griffith,  by  his 
administrator,  Samuel  Griffith,  the  testator  of  the  present  de- 
fendants. Several  questions  arise  upon  the  pleadings,  and 
have  Jjeen  debated  at  the  bar,  which  it  is  unnecessary  now  to 
DOtiqe, 
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The  plaintiffs  in  error  insist  that  ibere  is  error  in  the  iudg-N^»^^^^!;*i.» 

'  ^  ...  .  December,  1837. 

ment  against  them,  because  this  action  is  for  a  tort  committed  by  —  — 

their  testator,  for  which  no  action  will  lie  against  them.     It  is  a  v 

principle  of  the  common  law  that  where  an  action  arises  ex  ^"*  ^ 
delicto^  and  the  declaration  imputes  a  tort  done,  either  to  the 
person  or  property  of  another,  and  the  person  by  whom  the 
injury  was  committed,  dies,  no  action  for  such  injury  can  be 
brotight  against  his  executor  or  administrator.  2  Williams 
on  Executors,  1063-4:  1  Saund.  216,  a  note  (1.) 

"So,"  says  the  author  above  referred  to,  ''at  the  common 
kw,  if  a  man  was  appointed   an  executor,   and  committed  a 
devastavit  and  died,  the  executor  of  such  executor  was  not 
liable  for  the  devastavit,  upon  the  principle  that  it  was  a  per- 
sonal tort  in  his  testator,   which  died  with  the  person."     2 
Williams  on  Ex.  1064  :*3  Leon.  241.     This  defect  of  the 
common  law  was  remedied  by  the  statutes,  30  Char.  II.  c  7, 
and  4  and  5  W.  and  M.  c  24,  §  12,  so  that  since  these  stat- 
utes, if  a  judgment  be  recovered  against  an  executor,  who  af- 
terwards dies,  an  action  may  now  be  brought  against  his  ex- 
ecutor or  admrnislrator  suggesting  a  devastavit  by  the  first  ex- 
ecutor.    Statutes  at  large,  3  volume,  532.     But  these  stat- 
utes are  not  in  force  in  this  State,  there  being  no  evidence 
that  they  were  ever  in  force  and  use  in  North  Cai'olina.     The 
common  law  principle  above  stated   rriust  be  considered  as 
existing  in  full  vigor,  unless  it  has  been  changed  by  some  stat- 
ute of  our  own.     This  w-e  think  has  not  been  done.     Our 
statutes  regulating  the   duties  and  liabilities  of  executors  and 
administrators,  do  not  affect  this  question.     It  is  insisted,  that 
because  our  statutes  require  the  executor  to  give  bond  for  the 
faithful  performance  of  his  duties,  which  he  thus  by  contract 
undertakes  to  do,  that  his  non-performance  is  a  breach  of  his 
contract,   for  which  this  action  will  lie.     It  is  true,  his  bond 
is  a  contract  upon  which  an  action  will  lie  against  his  execu- 
tors for  a  breach  of  any  of  its  conditions.     But  this  does  not 
alter  the  nature  of  a  devastavit,  and  convert  it  from  a  tort  into 
a  contract.     This  suit  is  not  upon  the  bond,  but  for  the  wrong 
done  in  wasting  the  estate  of  John  Griffith. 

It  is  true  that  Samuel  Griffith  was  fixed  with  assets  by  the. 
judgment  against  him,  but  it  did  not  necessarily  follow  that  he 
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Nashville,  had  committed  a  devastavit^  or  could  be  made  personally  lia- 

7^ ^ble.     If  an  adininistrulor  pleads  a  plea  thai  admits  assets,  and 

V  it  be  found  against  him,  the  judgment  is  tD  be  levied  of  the 

Beasly      goods  of  the  intestate,  &.c.  and  is  conclusive  to  show  that  he 
has  assets  to  satisfy  it. 

If  no  goods  can  be  found  which  were  of  the  intestate,  or 
not  enough  to  satisfy  the  judgment,  an  action  of  debt  may  be 
brought  upon  the  judgment  suggesting  a  devastavit,  and  a 
judgment  rendered  against  the  administrator  de  bonis proprius. 
But  the  administrator  may  defend  himself  in  such  suit,  (if  the 
fact  be  so,)  by  proving  that  there  were  goods  of  the  intestate 
which  mi^ht  have  been  taken  in  execution.  2  Williams  on 
Ex.  1225. 

It  follows  from  tliese  principles  that  the  judgment  against 
Samuel  GriflSth  did  not  become  his^ebt,  or  necessarily  cre- 
ate a  personal  liability.  He  could  only  have  been  made  lia- 
ble in  an  action  against  himself,  had  he  lived,  by  proving  that 
he  bad  wasted  the  goods  of  his  intestate.  Hence  the  devas- 
tavit charged  in  the  declaration  is  the  gist  of  the  action,  and 
being  a  tort,  it  will  not  lie  against  his  executors. 

It  may  be  that  there  were  goods  of  John  Griffith  remain- 
ing in  specie  at  the  time  of  Samuel  GriSith's  death  amply 
sufficient  to  satisfy  this  judgment.  If  so,  such  goods  would 
rightfully  go  into  the  bands  of  the  administrator  de  bonis  non 
of  John  Griffith,  and  while  this  action  seeks  to  charge  the  es- 
tate of  Samuel  Griffith,  there  may  be  goods  enough  which  are 
primarily  liable  to  satisfy  the  judgment. 

The  judgment  of  the  court  below  is  therefore  erroneous, 
9Dd  roust  be  reversed, 

Judgment  reversed. 
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Jewell  and  McKee  vs,  Blankenship. 


Deceittber,  1837* 
Jewell 


Where  parties  to  a  suit  submit  it  and  the  cause  of  dispute  involved   in    ».     /      , . 
it  to  arbitration,  and  the  submission  is  not  made  a  rule  of  court,  such  sub- 
mission operates  as  a  discontinuance  of  the  suit. 

This  was  an  actioD  comrbenced  in  the  circuit  court  of  Wil- 
son county.  After  the  cause  had  been  some  time  pending, 
it  was  submitted  to  arbitrators.  No  rule  of  court  was  made 
for  that  purpose.  The  defendants  below  pleaded  pais  dat'^ 
rein  continuance,  that  the  plaintiff  below,  and  Jewell  for  him* 
self  and  McKee  by  their  bond,  submitted  the  matter  in  dis-^ 
pute,  then  pending  in  court,  to  five  disinterested  ueighbors^ 
The  plaintiff  replied,  that  the  arbhrators  had  taken  the  case 
under  consideration,  and  refused  to  decide  it.  To  this  re* 
plication  defendants  demurred.  The  court  overruled  the  de- 
murrer. The  defendants  then  moved  a  discontinuance  of 
the  suit,  which  motion  was  also  overruled.  The  plea  shows 
that  there  was  uo  time  limited  in  which  an  award  was  to  be 
made. 

J.  S.  Verier,  for  plaintiffs  in  error.  1.  If  a  submission 
of  a  cause  then  pending  be  made  by  bond,  and  the  proviso 
limits  no  time  in  which  the  award  is  to  be  made,  ihe  submis* 
sion  may  be  pleaded  in  bar  of  the  further  prosecution  of  ihe 
suit.  Kyd  on  Awards,  96,  389:  Do.  383,  387,  388 1 
Watson  on  Arb.  147:  Laws  on  Plead.  493:  2  Esp.  Rep. 
604:  9  East.  497:  1  Chiity  on  Plead.  651:  2  Do.  469:  13 
Wend.  293. 

2.  The  submission  to  arbitrators  is  a  discontinuance  of  the 
cause,  and  may  be  so  relied  on  by  the  defendant's  plea.  It  is 
a  voluntary  withdrawal  of  the  suit  from  the  jurisdiction  of  the 
court.  13  Wend.  Rep.  293:  1  John.  Rep.  315:  18  Do. 
22. 

3.  Though  McKee  was  not  a  party  to  the  bond,  yet  he 
may  plead  the  submission  of  his  co-defendant  as  an  agreement 
in  bar  of  the  action.  Kyd  on  Awards,  388,  389:  I  Young 
and  Jarvis,  19:  1  Harrison's  Dig.  121. 

4.  If  after  the  reference  the  arbitrators  refuse  to  decide, 
this  does  not  prevent  the  discontinuance,  it  is  the  submission 
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Nashville,  ([^^y  discontinues  the  suit  and  not  the  award.     The  refusal  of 

December,  1337 

— ; — —■ — the  arbitrators  does  not  revoke  the  submission.     If  the  sub- 
Jewell 

V  mission  be  by  bond,  by  a  deed  also  must  it  be  revoked.     6 

Blankenship  ^^^   ^  ^,j    ^q^ .  g  j^j^^^    j^^,^    j^S:  2  Pertersdorf 's  Abr. 

marg.   121:  Kyd  on  Awards,  30,  31:  Watson  on  Arb.   16, 
17:   16  John.  205:   1  Cowen,  335:  3  Hay.  Rep.  42. 

If  the  submission  discontinues   the  suit,  a  revocation  the 
most  formal  cannot  reinstate  it  in  court.   13  Wend.  Rep.  293. 

R,  L.  Caruihers  and  R,  M.  Burton^  for  defendants,  cited 

«  

and  reHed  on  Elliot  vs.  Wilkerson^  8  Yer.  Rep.  411. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  the  record,  for  the  consi- 
deration of  the  court  is,  whether  the  parties  to  a  suit  baving 
by  bond,  and  not  by  rule  of  the  court,  submitted  the  action, 
and  the  cause  of  dispute  involved  in  it,  to  arbitration,  such 
reference  shall  have  the  effect  to  discontinue  the  suit?     And 
we  think  it  has  such  effect.     If  parties  having  a  suit  in  court, 
by  their  own  voluntary  act,  submit  the  action  and  cause  of 
action  to  another  tribunal,  selecfed  by  themselves,  and  do 
not  choose,  by  making  their  submission  a  rule  of  the  court, 
to  continue  its  jurisdiction  over  the  cause,  and  to  subject  the 
arbitrators  and  their  action  to  the    control  of  the   court,    the 
jurisdiction  of  the  court  has  been   determined  by  their  own 
act,  and  the  cause  will  be  discontinued.     This  seems  to  be 
so  upon  principle,  and  it  is  so  also  upon  authority;  see  the 
case  of  Green  vs.   Patcher^   13  Wind.    Rep.  294,  and  the 
cases  there  referred  to.     The  judgment  of  the  circuit  court 
will  therefore  be  reversed,  in  overruling  the  demurrer  of  the 
defendants  to  the  replication  of  the  plaintiff  to  the  fourth  plea; 
and  this  court  proceeding  to  give  such  judgment  as  the  cir- 
cuit court  ought  to  have  given,  sustain   the  demurrer,  and 
give  judgment  for  the  defendant  below,  that  he  go  hence  and 
i-ecover  his  costs,  &c.  ^ 

Judgment  reversed; 
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Na»hvills, 
White   I;^.    PuRYEAR.  December,  1337. 

White 
Where  by  a  rule  of  court,  a  cause  is  referred  to  arbitration,   and  no       p   ^ 
time  is  limited  within  which  to  make  the  award:  Held,  than  an  award 
made  and  returned  the  second  term  after  the  order  was  made  is  valid. 

If  a  time  be  fixed  by  a  submission,  either  by  contract  or  rule  of  court, 
within  which  to  make  the  award,  the  arbitrators  have  no  power  to  act  after 
the  time  elapses. 

If  no  time  be  limited  within  which  to  make  an  award,  the  arbitrator* 
may  act  at  any  time  until  their  authority  is  revoked. . 

No  counsel  appeared  for  plaintiff  in  error. 

Geo    S.  Yergerj  for  defendant. 

Green,  J.  delivered  tlie  opiuion  of  the  court. 

At  the  June  lerno,  1836,  of  the  Giles  circuit  court,  the 
following  order  was  made,  viz.  "By  consent  of  the  parties  by 
their  attorneys,  all  the  matters  in  difference  between  them  in 
this  suit  are  referred  to  the  final  determination  of  Charles  C. 
Abernathy,  whose  award  thereupon,  is  to  be  m^detlje. judg- 
ment of  the  court,  and  the  same  is  ordered  accordingly."  At 
the  Februaiy  term,  1S37,  Abernaihy  relumed  lo  court  his 
award,  by  which  he  decided  that  the  plaintiff  in  error,  who 
was  defendant  below,  was  indebted  to  Puryear  $109  76, 
which  award  was  confirmed  and  made  the  judgment  of  the 
court.  There  was  no  notice  taken  of  the  cause  at  the  Octo- 
ber term,  1836,  and  the  question  is,  whether  the  power  of 
the  arbitrator  to  make  the  award,  expired  at  the  succeeding 
term,  after  the  submission  was  made  a  rule  of  the  court. 

We  have  no  statute  upon  the  subject  of  arbitrations,  and 
must  therefore  be  governed  by  principles  and  the  usage  of  the 
courts  in  settling  the  practice  on  the  subject. 

In  England  before  the  passing  of  the  Statute  of  the  9th  & 
lOlh  Will,  c  3,  §  15,  the  courts  were  in  the  practice  of  re^ 
ferring  causes  to  arbitration  by  rule  of  court.  Watson  oi> 
Arb.  and  Aw.  25.  The  courts  of  this  state  have  been  con- 
stantly in  the  habit  of  making  such  references,  and  so  far  as- 

we  are  advised,  of  acting  afterwards  upon  the  subject  accord- 
VOL.  10.  66 
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NASHYXLLB,  \^v  tQ  the  temis  of  the  order.     Most  usually,  the  order  mak- 

^  Decomber ,1837.     ^  -^ ' 

— -— ing  the  reference,  directs  the  award  to  be  returned  to  the  next 

V         term  of  the  court.     In  such  case,  if  no  award  be  nnade,  the 
Poryear     Qyjgj.  jg  considered  as  no  longer  obligatory,  and  may  be  set 
aside  at   the  instance  of  either  party;  or  if  the  agreement  to 
arbitrate  still  continue,  an  order  extending  the  time  of  mak- 
ing the  award  is  made.     This  practice  would   seem  to  follow 
from  the  character  of  the  submission.     The  parties  in  agree- 
ing to  the  rule  of  court,  limit  the  time  within  which  the  arbi- 
trator may  act,  and  as  all  bis  power  is  derived  from  the  agree- 
ment  of  the  parties  contained   in  the  rule  of  court,  it  fol- 
lows, that  his  award  cannot  bind  them,  if  made  after  the  time 
limited  in  his  power.     This  view  of  the  subject  is  suppprted 
by  the  authority  of  the  supreme  court  of  Massachusetts.   The 
statute  of  that  state  directs,  that  the  awards  be  returned  to 
the  succeeding  term  of  the  court,  after  the  submission.   Upon 
this  statute  it  is  determined^  1  Mass.  Rep.  23,  that  an  award 
made  after  the  term,  at  which  it  should  have  been  presented, 
is  not  binding  upon  the  parties.     But  as  the'decision  is  placed 
expressly  upon  the  requisitions  of  the  statute,  Ft  would  seem 
to  follow,  that  if  there  were  no  statute,  and  the  submission 
contained  in  the  rule  of    court,  were  indeBnite'  as   to   the 
t^me.  within  which  thjB  a.ward  should  be  made,  the  arbitrator 
would  have  power  to  act  at  any  time,  so  long  as  the  submis- 
sion remained  unrevoked.     Either  party  may  countermand 
the  authority  of  an  arbitrator  at  any  time   before  the  award 
be  made,  whether  the  submission  is  by  rule  of  court,  or  by 
a  contract  of  the  parties.     Watson  on  Arb.   and  Aw.    16. 
But  although  the  arbitrator's  authority  would   be  determined 
by  such  revocation,  yet,  if  made  contrary  to,  and   in  viola- 
tion of  the  agreement  of  submission,  an  action  will  lie  on  the 
submission  against  the  party  revoking.     lb.  23.     If  the  revo- 
<^ation  be  of  a  submission  which   has  been  made  a  rule  of 
court,  it  has  been  held  a  contempt  of  court,  for  which  an 
attachment  might  issue  against  the  party.     SaHc.  73. 

But  if  no  time  be  limited  in  the  submission  for  the  arbi- 
trator to  make  his  award  in,  if  the  arbitrator,  after  request, 
neglect  or  refuse  to  make  his  award  within  a  reasonable  time, 
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either  party  may  revoke  the  arbitrator's  authority.     Wat.  on  Nashvill«, 

A    1  1    A        \.r.  Deccrober,  1837. 

Arb.  and  Aw.  23.  — — : 

It  seeras  from  these  principles  and  authorities  that  if  there  ▼ 

be  a  time  fixed  in  the  submission,  whether  it  be  by  rule  of  "y*** 
court  or  contract,  within  which  the  award  is  to  be  roade^ 
the  arbitrator  has  no  power  to  act  after  that  time  elapses;  but 
that  if  no  time  be  limited  in  the  submission  the  arbitrator  may 
act  at  any  time,  until  his  authority  is  revoked.  In  the  pre- 
sent case  there  is  no  time  limited  for  making  the  award,  and 
the  authority  conferred  on  the  arbitrator  remaining  unrevoked, 
he  had  power  to  make  the  award  at  the  time  it  was  done, 
and  it  was  properly  made  the  judgment  of  the  court.  Kid 
on  Awards,  2C,  27.     Affirm  the  judgment. 

Judgment  affirmed. 
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1    lOY  444  Na«HV ILLS, 
if  116    308  I^ccember,  1837. 

Hoover 

T 

Gregory 


Hoover's  lessee  vs  Gregort  and  Wife. 

In  the  constructio'n  of  a  will  the  court,  in  endeavoring  to  arrive  at  a 
knowledge  of  the  testator's  intention,  must  take  into  consideration  the  cir- 
cnmstances  as  they  existed  at  the  time  the  will  was  ralide. 

If  the  court  is  satisfied  from  the  language  of  a  will  what  the  testator's 
intention  was  when  he  made  it,  such  intentior.  must  prevail,  how  differ- 
ent soever  the  circumstances  of  his  family  may  Inve  afterwards  beeamei 

A  testator  devised  a  house  and  lot  to  his  daughter,  the  rents  of  which 
were  to  be  appropriated  to  her  maintenance  and  education,  but  if  the  house 
rented  for  more  than  was  necessary  for  her  support  and  education,  what- 
ever surplus  there  was  over,  he  gave  to  his  wife  and  only  son.  He  then 
devised  the  residue  of  his  estate  **equally  between  his  wife,  and  two  chil- 
dren aforesaid.*'  Ho  next  appointed  his  executors,  and  then  follows  this 
clause,  **I  do  further  will,  that  if  my  said  daughter  should  die  before  she 
is  of  age  and  without  issue,  her  estute  herein  devised  to  go  to  the  survi- 
vor." Held,  that  the  testator  meant  by  this  the  survivor  of  his  two  chil- 
dren, and  that  upon  the  death  of  both,  without  issue,  the  wife  surviving^ 
she  was  not  entitled  to  the  property  devised  to  the  daughter. 

Where  a  person  takes  the  same  estate  in  land  by  a  will,  which  without 
the  will  he  would  have  taken  by  descent,  he  will  bold  the  estate  by  descent 
and  not  by  devise. 

Where  lands  descend  to  a  child  from  the  father,  the  mother  will  not, 
upon  the  death  of  the  child  without  issue,  be  entitled  to  a  life  estate  in  the 
land  by  operation  of  the  act  of  1784,  c  22,  §  7. 

This  is  an  action  of  ejectment  brought  by  the  heirs  of 
Sarah  Elizabeth  Hoover,  to  recover  possession  of  a  house 
and  lot  in  Nashville,  in  possession  of  Gregory,  who  married 
the  mother  of  Sarah  Elizabeth  Hoover.  The  facts  of  the 
case  were  agreed  upon  by  the  parties,  and  are  set  forth  and 
stated  in  the  opinion  of  the  court.  The  circuit  court  gave 
judgment  for  the  defendants. 

jr.  Campbell  and  Geo,  S.  Yerger^  for  plaintiffs  in  error. 
1.  The  first  question  to  be  considered  is,  what  estate  did 
Sarah  Elizabeth  Hoover  take  in  the  property  in  controver- 
sy.^ She  was  the  only  child  and  heir  of  her  father,  that 
survived  him,  of  course  she  took  precisely  the  same  estate 
under  the  will  that  she  would  have  taken  without  it.  The 
fact  of  the  support  and   education  of  Sarah  Elizabeth,  and 
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the  support  of  the  mother  being  charged  upon  the  rent  of  the  p/e*"J/\«^* 

house  and  lot,  for  a  Hmited  time,  makes  no  difference,   Sa 

rah  Elizabeth  was  still  in  possession  as  heir,  and  not  as  de-  v 

visee.     1  Salk.  242:  2  Ld.  Raymond,  829;  Plovvd.  546:  6      ^'^^°'y 
Cruise's  Dig.   135,  from   §1-8  and  13:  2  Str.  1270:  Cro. 
Eliz.  431:  Doe   vs.    Temming^   1    B.   and   Alderson,  430: 
McKoy  vs.   Hendon^  3  Murph.  209. 

2.  If  Sarah  Elizabeth  Hoover  is  in  by  descent,  ihe  question 
IS  settled  that  the  lessors  of  the  plaintiffs  are  her  heirs,  by  the 
case  of  Roberts  vs.  Jackson^  4  Yer.  Rep.  30S:  same  point, 
University  vs.  Halstead^  2  Tay.  Rep.  406:  2  N.  C.  L. 
fteps.  406:  Doe  vs.  ^hepard^  3  Murph.  353:  JViley  vs. 
Sawyer^  1  Murphy,  493:  Hilliard  vs.  JVIoore^  2  N.  C.  L. 
Rep.  599:  Buthr  vs.  King^  2  Yer.  Rep.  115. 

3.  But  even  supposing  Sarah  Elizabeth  Hoover  held  by 
devise  from  her  father,  the  paternal  and  not  the  maternal  kin- 
dred are  the  heirs.     See  acts  of  1784,  c  22,  and  October, 
1784,  c  10,  Caruthers  and  Nicholson  Revlsal,  247  to  249. 
The  principle   here  contended    for  is    clearly  settled  hy  the 
principle  decided  in  the  case  of  Roberts  vs.  Jackson^  4  Yer. 
Rep.  30J^.    If  the  father  give  land  to  his  child,  and  the  child    v/ 
dies  without  issue,  or  brothers  and  sisters,  the  father  inherits,  ^ 
and  not  the  mother,  by  the  express  provision  of  the  7th  sec- 
tion of  the  act  of  1784,  c  22,  and  the  cause  of  this  express 
provision  was,  that  it  was  the  object  of  the  act  to  keep  the 
estate  in  the  blood  of  the  acquiring  ancestor.     So  if  the  fa- 
ther died  intestate,  the  lands  that  descended  to  his  child  shall 
never  be  inherited  by  the  mother.  Jackson  vs.   Roberts^  4    ^ 
Yer.  Rep.  330. 

4.  The  defendants  in  error  say,  supposing  all  this  is  so, 
yet  Philip  Hoover,  by  the  last  clause  in  his  will  says,  *'I  do 
further  will  and  devise,  that  if  my  said  daughter  should  die 
before  she  is  of  age,  and  without  issue,  her  estate  herein  de- 
vised, to  go  to  the  survivor."  They  say  that  the  word  sur- 
vivor, in  this  clause,  includes  the  mother — that  she  is  the 
survivor,  and  entitled  to  take  under  the  will.  The  plaintiff 
contends,  that  as  the  brother  as  well  as  the  mother  of  Sarah 
Elizabeth  Hoover  were  alive  when  the  will  was  made,  the 
language   of  the  will   is    to   be    interpreted,  according  to  the 
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Hoover 

V 

Gregory 


Nashville,  state  of  ihines  then    existing.     If  the  son,  James  PriestJy 

December,  1H37  °  .  ...  /. 

Hoover,  had  been  alive  \^hen  his  sister  died,  no  person  would 
hesitate  to  say  he  was  tlie  person  intended  to  be  included  in 
the  word  survivor.  The  circumstance  of  his  dying  after  the 
will  was  made,  and  before  his  father,  cannot  alter  the  mean- 
ing of  the  word  survivor.  Suppose  it  were  equally  uncertain 
to  which  this  word  survivor  applied,  the  mother  or  the  son, 
the  son  being  the  nearest  in  blood  and  entitled  to  the  inhe- 
ritance according  to  the  statute  of  descents,  is  the  one  to 
whom  the  law  would  make  the  application  of  the  word  survi- 
vor. The  statute  of  descents  and  distributions  are  statutory  wills. 
When  a  party  fails  to  make  a  will,  or  to  devise  a  piece  of  pro- 
perty, the  law  disposes  of  it  as  it  supposes  the  ancestor 
himself  would  dispose  of  it,  if  he  had  made  a  will,  and  hence^ 
wherever  a  clause  in  a  will  is  doubtful,  having  one  meaning 
in  conformity  with  the  statute  of  descents,  and  the  other  op- 
posed to  it,  and  it  is  equally  uncertain  which  was  meant,  the 
words  of  the  will,  fitting  either  interpretation,  the  court  will 
adopt  the  construction  that  it  is  in  conformity  with  the  statute 
of  descents  and  not  that  which  is  opposed  to  it.  See  the 
case  of  McKinnty^  Pearce  and  others  vs.  James  Davis  and 
others^  decided  at  Sparta. 

The  counsel  also  contended,  that  the  limitation  to  the  sur- 
vivor was  two  remote,  it  means  an  indifiinite  failure  of  issue 
and  was  void;  but  as  the  case  was  decided  on  other  grounds, 
the  argument  on   this  point  is  omitted. 


W.  Thompson  and  E,  H,  Ewingj  for  defendants,  con- 
tended, 1.  That  the  limitation  in  this  case  to  the  survivor 
was  good  as  an  executory  devise — that  the  testator  did  not 
mean  an  indefinite  failure  of  issue,  because  the  general  words 
"die  without  issue"  were  restricted  by  the  terms  of  the  will. 
Anderson  vs.  Jackson^  16  John.  Rep.:  2  Mass.  Rep.  67: 
Claihorn  vs.  LemSy  5  Yer.  Rep.  469:  Fearn  on  Remain- 
ders, 106,  160,  149,  163,  444:  Purefry  vs.  Rodgers^  2 
Saunders  Rep.  388:  Porter  vs.  Bradley,  3  T.  Rep.  146: 
Roe  vs,  Jeffry^  7  Term.  Rep.  596:  Pells  vs.  Brown,  2  Cro. 
Rep.:  Fisdick  vs.  CorneHc,  1  John.  Rep.  440:  Jackson 
vs.    Blanham,  3  John.  Rep.    12:  Mojat   vs.    Strongs  10 


OF*    THE    STATE    OF    TENNESSEE.  f  .r  ^  447 

John.  Rep.   12:  Jackson  vs.   Slaats^   11    John.  Rep.  397:  Nashville, 
BameVs  lessee  vs.    Casey^  7  Cranch  Rep.   456:  4  Kent's 

Cctffc  Hoover 

om.  276.  y 

2.  That  if  the  limitation  to  the  survivor  is  good,  then  the     Gregory 
property  vested  in  the  testator's  wife.     That  his  wife  and 
children  were  all  the  objects  of  his  bounty,  all  were  mentioned 

as  devisees  in  the  will,  and  that  his  intention  was  to  give  the 
property  to  the  survivor  of  the  three;  and  as  she  is  the  sur- 
vivor, the  express  words  of  the  will  give  her  the  property. 
They  cited  on  this  point  Povvel  on  Devises,  426. 

3.  That  if  they  were  mistaken  upon  the  construction  of 
the  will,  and  the  property  vested  in  Sarah  Ann  Hoover  ab- 
solutely, on  the  death  of  her  father  and  brother,  still  Mrs. 
Hoover,  the  mother,  was  enlitled  to  a  life  estate.  They 
cited  and  commented  on  Butler  vs.  King,  2  Yer.  Rep.  115: 
Roberts  and  Wife  vs  Jackson^  4  Yer.  Rep.  SOB:  J^ichol  vs. 
Dupree^  7  Yer.  Rep,  415:  7  Cranch.  Rep.  464. 

Green,  J.  delivered  ihe  opinion  of  the  court. 

The  facts  of  this  case  are  presented  in  the  agreement  of 
the  parties,  which  is  as  follows,  to  wit,  ''It  is  agreed  in  this 
case,  that  Philip  Hoover  was  the  owner  of  the  house  and  lot 
in  tlie  declaration  mentioned  and  described  at  the  time  of 
his  death,  that  he  died  in  the  year  1831,  having  made  a  will 
which  was  duly  proven  and  recorded,  and  a  copy  of  which  is 
as  follows,  to  wit:  "I,  Philip  Hoover,  of  Nashville,  in  the 
county  of  Davidson,  and  State  of  Tennessee,  do  make  and 
publish  this  my  last  will  and  testament,  I  give  and  bequeath 
to  my  daughter,  Sarah  Elizabeth  Hoover  and  her  heirs,  my 
house  and  lot  on  Market  Street,  in  the  town  of  Nashville, 
being  twenty-three  feet  nine^inches  front,  and  being  the  same 
that  was  conveyed  to  me  |jy  John  Young,  through  his  attor- 
ney in  fact,  Robert  Woods.  I  order  and  direct  that  the 
rents  and  profits  arising  therefrom  shall  be  appropriated  for 
her  support,  maintenance,  and  education,  but  if  such  pre- 
mises shall  rent  for  more  than  will  accomplish  these  purposes, 
whatever  surplus  there  may  be,  I  give  and  bequeath  to  my 
wife,  Mrs.  Sarah  Ann  Hoover,  and  my  son,  James  Priestly, 
(only  son)  and  after  my  said  daughter  marries,  or  comes  of 
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Nashville,  qctq    gij  i\^q  j-f.^ts  qj^j   profits  of  said  liouse,  and  the  house 

December,  1837.    °    '  ^  '  ,  ^ 

— and  tenement  itself,  to  be  her's  exclusively.     I  also  cive  and 

noover 

vs.         bequeath  to  my  daughter,   Sarah  Elizabeth,  above  named,  all 
regory     ^^  ^-^^^^  ^^^  ^j^j^^  ^^  ^  negro  girl,  named  Willey,  and  her  ia- 

crease,  now  in  possession  of  Mrs.  Wilson,  of  Nashville,  and 
conveyed  to  me  by  Walter  Willis  by  bill  of  sale,  bearing 
date  8th  January,  1829.  It  is  my  will,  that  after  my  debts 
are  paid,  all  the  rest  and  residue  of  my  estate  of  every  des- 
cription shall  be  divided  and  apportioned  equally  between  my 
said  wife  and  my  two  children  afoVesaid.  I  appoint  my  friend, 
Addison  East,  of  Nashville,  executor  of  this  will,  and  direct 
be  shall  not  be  compelled  to  give  security  for  the  trust  hereby 
reposed  in  him.  I  do  further  will  and  devise,  that  if  ray 
said  daughter  should  die  before  she  is  of  age  and  without 
issue,  her  eslale  herein  is  to  go  to  the  survivor.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  8th  day 
of  March,  in  the  year  of  our  Lord,   1831. 

''PHILIP  HOOVER,  [seal.] 

"Published  and  declared  in  the  presence  of  the  undersign- 
ed, James  Grizzard,   Samuel  IIcManus." 

It  is  also  agreed,  that  James  Priestly  Hoover,  the  devisee 
and  son  of  the  testator  in  said  will  mentioned,  died  before 
his  father,  the  said  Philip  Hoover;  that  Sarah  Elizabeth 
Hoover,  the  daughter  and  devisee  of  the  testator  in  said  wiH 
mentioned,  survived  her  father,  and  has  since,  but  before  the 
commencement  of  this  action  died  under  twenty-one,  leav- 
ing no  issue — she  never  having  been  married;  that  the  mother 
of  said  Elizabeth  and  James  P.  Hoover,  and  the  widow  of 
the  testator,  is  the  defendant  in  this  suit,  and  was  in  the  pos- 
session of  the  premises  mentioned  in  the  declaration,  at  and 
before  the  commencement  of  this  suit;  that  Philip  Hoover, 
the  testator,  left  two  brothers,  him  surviving,  to  wit,  Abel 
Hoover^and  Michael  Hoover,  both  of  whom  have  since  died. 
The  lessors  of  the  plaintiff  are  their  heirs  at  law,  and  also 
are  the  heirs  at  law  of  Sarah  Elizabeth  Hoover,  unless  the 
act  of  North  Carolina  or  tliis  state  makes  the  mother  the  heir 
of  the  daughter  either  for  life  or  otherwise.  The  question 
js,  what  interest,  if  any,  the  defendant,  the  widow  of  said 
Philip  Hoover,  takes  in  the  premises,  under  the  will  of  the 
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said  Philip  Hoover;  or  what  right  aod  interest  she  has  in  the  Naskvxllx* 
premises  by  law  as  the  mother  of  said  £lizabetb  Hoover. 


The  circuit  court  gave  judgment  for  the  defendant,  from 
which  judgment  the  plaintiffs  prosecute  this  appeal. 

In  construing  the  will  before  us,  the  first  question  present- 
ed for  the  consideration  of  the  court  is,  as  to  the  meaning 
and  application  of  the  word  survivor,  as  used  in  the  last 
clause.  The  court,  in  endeavoring  to  arrive  at  a  knowledge 
of  the  intention  of  the  testator,  must  take  into  consideration 
the  circumstances  as  they  existed  at  the  time  the  will  was 
made.  The  testator  necessarily  used  the  language  employed 
in  his  will,  in  reference  to  the  state  and  condition  of  his  fam- 
ily at  the  time  he  employed  the  expressions,  and  if  we  can 
be  satisfied  as  to  the  meaning  that  was  in  his  mind,  when  he 
used  the  language,  we  must  give  to  his  will  the  same  mean- 
ing, how  difilsrent  soever  the  circumstances  of  his  family  may 
have  become.  To  whom  then  does  the  word  survivor  refer? 
We  answer,  to  the  son  of  the  testator,  James  Priestly  Hoo- 
ver. In  the  clause  but  one,  before  the  one  in  which  this  word 
^'survivor"  occurs,  he  had  devised  the  residue  of  his  estate 
equally  between  his  wife  and  two  children  aforesaid.  Then  he 
appoints  his  executor,  and  then  comes  the  clause  in  which  he 
devises  the  estate  he  had  given  to  his  daughter,  in  case  of  her 
death  before  she  was  of  age,  without  issue,  to  the  survivor. 
The  children  were  united  in  his  mind  in  the  residuary  clause, 
in  which  he  speaks  of  them  as  his  'Mwo  children  aforesaid," 
and  keeping  them  in  his  mind  as  his  two  children;  and  declaring 
that  if  one  should  die  without  issue,  the  estate  should  go  to 
the  survivor,  he  could  only  mean  by  the  survivor,  the  other 
one  of  the  two  that  thus  occupied  his  attention.  If  the 
clause  appointing  the  executor  had  not  been  introduced  be- 
tween these  two  clauses,  it  is  not  probable  any  doubt  would 
have  existed  as  to  the  meaning  of  the  testator.  But  we  think 
the  introduction  of  this  intermediate  clause  should  make  no 
difi^erence  in  the  construction.  It  contains  no  disposition  of 
property — is  merely  the  nomination  of  his  executor,  and  w^is 
not  calculated  to  draw  off  his  mind  from  that  which  occupied 
it  in  the  preceding  clause.  If  this  clause,  appointing  the  ex- 
ecutor, were  omitted,  and  those  two,  in  which  the  property 
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NAi^Vf I.LK,  ]s  disposed  of,  restored  to  their  natural  order,  it  would  readf 
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as  follows:  It  is  my  will,  that  after  the  payment  of  my  debts, 
all  the  rest  and  residue  of  my  estate  of  every  description, 
shall  be  divided  and  apportioned  equally  between  ray  said 
wife  and  my  two  children  aforesaid.  I  do  further  will  and  de- 
sire, that  if  my  said  daughter  should  die  before  she  is  of  age, 
and  without  issue,  her  estate  herein  devised  to  go  to  the  sur- 
vivor. Considered  in  this  connexion,  it  is  most  apparent 
that  the  testator,  by  the  word  survivor,  intended  his  son  only. 
That  he  meant  by  that  word  his  wife,  if  she  survived,  has 
no  plausible  reason  for  its  support. 

But  it  is  insisted  in  argument,  that  he  meant  both  his  wife 
and  son,  and  that  the  word  is  to  be  construed  as  though  it 
had  been  written  in  the  plural,  and  for  this  Powell  on  Devises, 
420,  421,422,  is  cited.  It  is  true,  that  the  construction  con- 
tended for,  has  been  given  to  that  word,  very  properly  in  some 
cases,  but  they  were  cases  where  the  meaning  could  not  be 
otherwise  ascertained,  and  the  bequest  would  be  void  for  un- 
certainty. But  there  is  no  such  reason  in  this  case.  If  this 
word  "survivor"  be  permitted  to  have  its  natural  meaning,  there 
is  no  difficulty  in  understanding  it  to  refer  to  the  other  of  the 
two  children  mentioned  in  the  preceding  clause.  To  sup- 
pose the  testator  intended  his  son  and  wife  both,  is  not  justi- 
fied by  the  connexion  in  which  they  had  been  mentioned  in 
the  previous  clause  of  the  will,  nor  by  the  relation  in  which 
they  stood  to  him.  The  son,  should  he  survive  his  sister, 
would  by  law  be  the  heir  to  her  estate,  and  as  we  are  not  to 
suppose,  unless  the  purpose  be  manifest,  that  a  testator  intends 
to  disinherit  his  heir,  so  neither  are  we  to  suppose  in  this 
pase,  that  the  testator  intended  to  give  this  property  a  differ- 
ent direction  from  that  in  which  it  would  go  by  the  law.  But 
we  are  asked  to  violate  this  obvious  principle,  and  to  turn 
the  singular  number  in  which  this  word  is  used  into  the  plu- 
ral, to  make  it  include  this  devisee,  whose  ni-me  had  been  used 
in  no  such  connexion  as  to  make  it  probable  she  was  intend- 
ed, and  all  this,  when  it  has  a  natural,  easy,  and  almost  ir- 
resistable  reference  to  the  son  only. 

Upon  the  whole,  we  do  not  doubt  but  that  the  devise  in 
question  was  to  the  testator's  son,  James  Priestly  Hoover. 
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Having  this  view  of  the  case,  and  seeing  that  James  Priestly  JJ:!^*^T5'-"L» 
Hoover  died  before  his  sister,  the  question  which  has  been 
so  ably  and  elaborately  debated  at  the  bar,  whether  this  de- 
vise over,  should  Sarah  Elizabeth  die  withoOt  issue,  would  be 
good  as  an  executory  devise,  does  not  arise  for  the  (decision 
of  the  court.  From  the  views  heretofore  talcen  of  this  will, 
it  follows,  that  Sarah  Elizabeth  acquired  the  entire  fee  to  the 
estate  devised  to  her;  and  as  her  brother  died  before  the  death 
of  the  testator,  she  would  have  acquired  precisely  the  same 
lestaie  by  descent,  if  he  had  made  no  will,  that  she  took  as 
devisee  under  the  vvill.  This  beiiig  the  case,  it  is  well  set- 
tled, that  one  who  holds  the  same  estate  by  devise,  that  the 
law  casts  on  trim  by  descent,  is  in  by  descent  and  not  by  de« 
vise.  6  Cruise's  Dig.  135,  §  1,  8,  and  13«  Regarding 
Sarah  Elizabeth  as  holding  this  property  by  descent  from  her 
father,  the  only  ren'aining  question  is,  who  is  entitled  to  it, 
ber  mother  or  her  paternal  uncles. 

This  question  is  settled  by  the  case  of  Roberts  vs.  Jiick- 
BOfiy  4  Yer.  Rep.  308,  where  it  is  decided,  that  the  words 
^*otherwjse  acquired,"  used  in  the  the  act  of  1784,  c  22,  § 
7,  and  1784,  c  10,  §  3,  do  not  mean  lands  descended  from 
either  parent.  The  estate  of  Sarah  Elizabeth  Hoover  does 
not  therefore  vest  in  her  mother  for  life,  but  descends  to  the 
lessor  of  the  plaintiffs.  The  judgment  of  the  circuit  court 
must  be  reversed,  and  this  court  proceeding  to  give  such 
judgment  as  that  court  should  have  given,  order  that  judg- 
ment be  entered  for  the  plaintiffs  in  error. 

Judgment  reversed? 
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Thompson  vs.  French. 

Actions  of  debt  and  indebitaiut  assumpsU  are  concurrent  remediea  m 
eases  of  simple  contracts  for  the  payment  of  money »  either  express  or  im- 
plied. 

Debt  lies  to  recoTer  compensation  for  work  and  labor  done,  although  there 
is  no  express  contract  as  to  the  amount  of  compensation  to  be  paid. 

In  all  cases  where  the  consideration  has  been  executed,  and  where  there 
issn  express  or  implied  promise  to  pay  in  money,  the  value  thereof,  ind^^ 
bitatiu  assumpsit  or  debt,  is  the  proper  remedy. 

In  all  cases  where  the  consideration  is  not  executed,  or  if  it  be  and  the 
promise  to  be  performed  in  consideration  thereof,  is  not  to  pay  money,  but  to 
do  some  other  thing,  neither  indebitatus  assumpsit  nor  debt  will  lie,  but  the 
remedy  is  by  a  special  action  on  the  case. 

Wager  of  law  has  never  been  allowed  or  recognised  in  the  courts  of  this 
State,  and  wherever  it  is  not  allowed,  debt  will  lie  against  an  executor  npona 
simple  contract  made  by  his  testator.  But  if  it  were  allowed,  and  debt 
werebronght,  the  error  can  only  be  taken  advantage  of  by  demurrer. 

To  revive  a  debt  barred  by  the  act  of  limitations,  there  must  be  an  ex- 
press promise  to  pay,  or  an  admission  of  an  existing  debt  still  due,  which 
the  debtor  is  willing  to  pay. 

What  will  be  sufficient  to  revive  a  debt  barred  by  the  act  of  limitations, 
is  a  muced  question  of  law  and  fact — the  jory  must  find  the  facts,  and  the 
court  must  declare  the  law,  arising  upon  said  facts. 

It  is  the  legitimate  province  of  the  court  to  examine  the   proof  adduced 

upon  a  plea  of  the  statute  of  limitations,  in  order  to  see  whether  the  finding 

is  correct;  and  it  is  not  bound  by  the  verdict  to  the  same  extent,  as  when  the 

question  is  one  of  unmixed  fact,  and  when  the  conclusions  tbereen  are  to  be 

^rawn  by  the  jury. 

Where  the  testator  frequently  spoke  of  the  services  rendered  to  him  by 
the  defendant,  and  always  declared  a  determination  to  remunerate  him,  and 
said  in  reference  to  those  services,  "that  as  yet  he  had  made  him  but  little 
remuneration,  but  that  he  would  compensate  him  tenfold:*'  Held,  that  this 
was  an  admission  of  an  existing  liability,  and  a  willingness  to  pay,  which 
took  the  case  out  of  the  operation  of  the  act  of  limitations. 

It  is  not  necessary  in  order  to  revive  a  debt  barred  by  act  of  limitations, 
that  the  admission  or  promise  should  be  for  a  specific  sum  tn  ntimero. 

In  debt,  where  the  damages  recovered  are  morn  than  the  amount  laid 
in  the  declaration,  it  is  not  error. 


OF    THB    STATii:    OF    TENNESSEE.  453 

Where  the  declaration,  in  debt,  for  aenrices  rendered,  stated  the  debt  to  NAaHvii.i.K, 
be  due  lat  January,  1986:  Held  that  aa  time  in  such  case  was  not  material,  '^"^"'^'''  ^"^^' 
'interest  could  be  recovered  from  the  time  the  debt  was  due,  although  it  was    Thompson 
due  anterior  to  the  time  laid  in  the  declaration. 


French 


A  party  cannot  read  as  evidence  for  himself,  his  own  answer  to  a  bill  of 
discovery;  but  where  he  proposed  reading  bill  and  answer,  and  the  defend- 
ant said,  "you  may  read  the  bill,'*  and  he  then  read  both  bill  and  answer: 
Held,  that  the  verdict  will  not  be  set  aside  upon  this  ground,  especially 
where  the  reading  of  the  bill  and  answer,  could  not  not  have  varied  the 
result. 

F»  B.  Fogg  an  I  J.  Campbell^  for  plaintiff  in  error. 
R,  J.  Meigs  and  Geo.  S.  Yerger^  for  defendant. 
TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  defendant  in  er- 
ror to  recover  compensation  for  services  rendered  the  plain- 
tiff's intestate  in  his  life  time,  as  a  general  superintendant  of 
his  property  and  business.  The  declaration  contains  the 
indebitcUus  count  for  work  and  labor  done,  and  a  count  upon 
a  quantum  meruit  for  the  same  services.  The  pleas  are  nil 
debity  and  the  statute  of  limitations.  The  jury  found  a  verdict 
for  the  defendant  in  error,  upon  which  the  court  gave  judg- 
ment, and  to  reverse  which,  this  writ  of  error  is   prosecuted. 

The  proof  shows  abundantly,  that  Wm.  P.  French,  the  plain- 
tiff in  the  circuit  court,  was  assiduously  engaged  in  attention 
to  the  business  of  Thomas  Hopkins,  the  intestate,  almost  con- 
tinually from  the  year  1821,  to  the  year  1836,  but  vakhout 
any  special  contract  as  to  the  amount  or  nature  of  ihe  com- 
pensation to  be  given  therefor,  and  out  of  this,  the  fii  si  cause 
of  error  is  assigned,  viz.  that  the  action  of  debt  is  not  the 
proper  remedy,  because  1  st.  the  damages  being  unliquidated 
and  uncertain,  the  proper  remedy  is  assumpsit  and  not  debt, 
and  2d.  the  action  is  not  maintainable  against  an  administrator 
upon  the  simple  contract  of  his  intestate  by  the  principles  of 
the  common  law. 

That  the  actions  of  debt  and  indebitatus  assumpsit  are  con- 
current remedies  in  cases  of  simple  contracts  for  the  payment 
of  money,  either  express  or  implied,  has  been  so  repeatedly 
held,  that  it  is  deemed  unnecessary  to  enter  into  an  examina- 
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HviLLK,  tioii  of  the  authorities  in  support  of  the  proposition,  and  we 

nbnr  1837.  .  .  '  '  r 

are  satisfied  with  a  reference  to  the  case  of  Hickman  vs.  Seat' 

V  "*       cyh  £x.,  9  Yer.  Rep.  47,  where  this    point  is  expressly  so 
French       adjudicated  by  this  court. 

T!\\dXindehilalu8  as>umpsll\s  a  proper  remedy  to  recover 
compensation  for  work  and  labor  done,  cannot  be  denied — in- 
deed, (if  the  action  of  debt   be    not  proper,)    it   is  the  onJy 
remedy,  where  the  amount  of  compensation  has  not  been  as- 
certained by  express  agreement,  for   no  special  count  in   as- 
sumpsit can  be  framed  upon  a  promise  arising  by  implicatioa 
of  law.     The  special  counts  in  assumpsit  are  given  to  recover 
damagesj,for  the  non-performance  of  contracts  specially  entered 
into,  and  whether  the  consideration  be   executed  or  executo- 
ry, makes  no  difierence.     The  common  counts  are  founded  on 
express  or  implied  promises  to  pay  money  in  consideration  of 
a  precedent  and  existing  debt,  and  in  general,  the  considera- 
tion must  have  been  executed,  not  executory,  and  the  plaintiff 
must  have  been  entitled  to  payment   in   money.     1   Chitty's 
Pi.  373.     So  that  the  indebitatus  count  in  assumpsit   is  no 
more  the   proper  remedy    to    recover   unliquidated    damages 
arising  from  the  non-performance   of  a  special  contract,  than 
would  be  the  action  of  debt.      But  it  is  said  that  the  action  of 
debt  will  only  lie  for  a  sum  which  is  certain,  or  is  capable  of 
being  readily  reduced  to  a  certainty.     This  as  a  general  prin- 
ciple is  true,  but  extended  to  the  length  to  which  it  is  sought 
to  be  carried,  would  be   entirely  subversive  of  the  action  of 
debt  as  a  remedy  upon  simple  contracts,  where  the  amount  to 
be  paid  has  not  been   ascertained   by  express  agreement,  or 
would  make  the  right  to  use  it  depend  not   upon  legal  princi- 
ples, but  upon  the  nature  and  character  of  the  proof  to  bead- 
duced  upon  the  trial,  and  the  ease  or  difficulty  which  the  val- 
ue of  services  performed  or  the  goods  delivered,  could  be  as- 
certained thereby.     It  is  not  denied  that  the  action  will  lie  for 
goods,  wares  and  merchandise    sold    and  delivered,  and   for 
work  and  labor  done,  although  there  be  no  express  agreement 
as  to  the  amount  to  be  paid.     This  court  cannot  therefore  say 
that  the  test  is  the  difficulty  of  ascertaining  the  value  of  the 
goods  sold  and  delivered,  and  the  work  and  labor  done,  because 
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they  may  be  of  a  kind  and  character  about   which  men  may  nashvii.lk, 

■^       .  "^      .  .    .  "^   Dercmher,  1837. 

well  differ  in  opinion. 

It  is  not  10  be  denied,  that  there  is  some  confusion  produc- 
ed in  the  books  relative  to  the  use  of  this  action,  by  the  em- 
ployment of  such  terms  as  ^^eo  no??iinc,"  "in  numero,^^  and 
•'unliquidated  damages."  But  it  is  well  settled,  that  although 
a  specific  sum  must  be  demanded  in  the  declaration,  a  leijs 
may  be  recovered,  and  that  although  in  all  cases  of  goods, 
wareian.I  merchandise,  sold  and  delivered,  and  of  work  and 
labor  done,  whore  the  law  implies  the  promise,  because  the 
consideration  is  executed,  the  damages  are  of  necessity  unli- 
quidated, yet  the  action  is  maintainable.  But  this  confusion 
is  produced  either  by  a  loose  use  of  the  phrases,  or  by  giving 
them  an  improper  construction.  By  "co  nomiwy^^  and  "in 
numerOj''^  is  only  meant,  that  a  specific  sum  is  sought  to  be 
recovered  which  is  improperly  detained,  and  that  the  action 
does  not  sound  in  damages  as  does  the  action  of  assumpsit, 
thus  drawing  the  proper  line  of  demarcation  between  them,  as 
applicable  to  contracts  of  the  character  under  consideration. 
By  the  words,  "unliquidated  damages,"  is  manifestly  meant 
(if  there  be  any  meaning  in  what  is  most  unquestionably  a  very 
loose  use  of  words,)  such  damages  as  are  sustained  by  the 
non- performance  of  an  executory  contract,  which  cannot  be 
considered  as  a  money  demand,  and  the  amount  of  which  may 
depend  upon  such  a  variety  of  considerations  and  circumstan- 
ces, as  to  render  it  exceedingly  difficult  to  be  ascertained.  To 
illustrate  it  by  an  example,  suppose  a  contract  for  the  building 
of  a  house,  which  is  not  performed,  or  performed  in  a  man- 
ner different  from  the  contract,  the  damages  sustained  are 
"unliquidated,"  and  such  as  are  not.  readily  reduced  to  a  cer- 
tainty, and  for  which  neither  indebilctus  assumpsit  nor  debt 
will  lie. 

The  principle  then  established  by  us  is  this,  "that  in  all  cases 
where  the  consideration  has  been  executed  and  where  there  is 
an  ex  press  or  implied  promise  to  pay  in  money  the  value 
thereof,  indebitatus  assumpsit  or  d'jbt  is  the  proper  remedy. 
But  that  in  all  those  cases,  where  the  consideration  is  not  ex- 
ecuted, or  if  it  be,  and  the  promise  to  be  performed  in  consid- 
eration thereof,  is  not  to  pay  money,  but   to   do  some   other 
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that  the  remedy  is  by  a  special  action  on  the  case. 

oropaon  g^  ^j^^  connmon  law,  that  an  action  of  debt  od  a  simple  con- 
Fcench  tract,  could  not  be  maintained  against  executors  or  administra- 
tors is  true,  for  the  reason  that  they  could  not  wage  their  law 
as  their  intestate  or  testator  might  if  living.  But  whether  this 
principle  is  applicable  here,  may  be  more  than  questioned, 
inasmuch  as  the  wager  of  law  has  never  been  allowed  by  our 
courts  of  justice,  in  any  case  whatever.  Vide  Childress  vs. 
Emory^  8  Wheat.  Rep.  642.  But  if  this  were  otherwise,  anad-> 
ministrator  or  executor  can  only  take  advantage  of  such  a  mis- 
take by  demurrer,  and  cannot  object  to  it  after  pleading  to  the 
merits  of  the  case.     1  Chitty's  PI.  128. 

The  second  cause  of  eiTor  assigned,  arises  out  of  the  opera- 
tion of  the  statute  of  limitations,  which  it  is  contended  barred 
a  recovery  of  compensation  for  any  services  rendered  more 
than  six  years  before  the  commencement  of  the  action.  It  is 
admitted  the  law  upon  this  point  was  correctly  expounded  by 
the  court  below,  and  therefore  the  only  question  for  our  con- 
sideration, arises  out  of  the  proof  adduced,  in  order  to  take 
the  case  without  the  operation  of  the  statute. 

From  the  time  of  the  passage  of  the  statute  of  James  I, 
down  to  the  present,  the  decisions  of  the  different  courts  in 
England  and  the  United  States,  upon  the  operation  of  the 
statutes  of  limication  as  to  personal  actions,  have  been  of  so 
conflicting  a  character,  that  any  attempt  to  examine  them  with 
the  view  to  extract  a  principle  from  them  would  be  tedious 
and  hopeless.  We  shall  therefore  rest  contented  with  abiding 
by  the  decision  of  this  court  upon  the  poifit  involved  in  con- 
troversy, made  in  the  case  of  Belotte^s  Ex.  vs.  fVynn  and 
others,  7  Yer.  Rep.  534.  The  court  there  say,  ''that  to  re- 
vive a  debt  barred  by  the  statute  of  limitations  there  must  be 
an  express  promise  to  pay  or  an  admission  of  an  existing  debt 
still  due,  which  the  debtor  is  willing  to  pay."  If  upon  this 
principle  there  be  not  proof  in  the  case  under  consideration, 
of  such  a  character  as  will  prevent  the  statute  of  limitations 
from  operating  as  a  bar  to  any  part  of  the  plaintiff's  demand, 
the  judgment  is  erroneous  and  ought  to  be  reversed.  What 
will  be  sufficient  to  revive  a  debt  barred  by  the  statute  of  lim- 
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itations  is  a  mixed  question  of  law  and  fact,  in  other  words,  Nashvxlls, 

tho  jury  must  find  (he  facts  and  the  court  must  declare  the — 

result,  therefore  it  is  the  legitimate  province  of  the  court  to  v 

examine  the  proof  adduced,  in  order  to  see  whether  the  find-      ^'«ncl» 
ing  of  the  juiy  be  correct,  and  it  is  not  bound  by  the  virdict 
to  the  same  extent  as  when  the  question  is  of  unmixed  fact, 
and  when  the  conclusions  are  to  be  drawn  by  the  jury. 

The  question  then  presented  to  this  court  is,  not  the  usual 
one  of  whether  there  was  any  proof  from  which  the  jury 
might  have  inferred  the  facts  submitted  to  their  consideration, 
but  whether  if  the  proof  adduced  be  true,  it  be  of  such  a 
character  as  will  warrant  the  court  in  saying,  that  there  is  such 
a  promise  to  pay,  or  such  an  admission  of  the  existence  of  the 
debt,  barred  as  will  revive  it,  and  take  it  without  tho  operation 
of  the  statute  of  limitations. 

There  is  much  proof  in  this  case  from  the  letters  of  the 
intestate,  and  other  sources,  showing  the  nature  of  the  servi- 
ces rendered  by  the  plaintifl^,  and  the  repeated  assurances  that 
he  should  be  well  remunerated  therefor.  But  it  is  the  testi- 
mony of  John  Petty  which  is  mainly  relied  upon  for  prevent- 
ing the  operation  of  the  statute  of. limitations.  He  says,  that 
he  had  heard  Mr.  Hopkins,  the  intestate,  frequently  speak  of  Mr. 
French,  the  plaintiff,  and  the  services  he  had  rendered  him, 
and  declare  a  determination  to  remunerate  him;  the  last  time 
was  in  1835,  when  he  said  that  he  had  as  yet  made  him  but  little 
remuneration,  but  that  he  would  compensate  him  tenfold. 
This  we  think  is  not  only  an  admission  of  the  existence  of  his 
liability  to  French,  but  both  a  willingness  and  direct  promise 
to  pay  it.  To  say  that  the  admission  and  promise  must  be 
for  a  specific  sum  in  ntimero,  would  be  to  go  further  on  the 
subject  of  the  statute  of  limitations  than  our  courts  have  yet 
gone,  and  further  than  we  can  see  any  necessity  for  going. 
We  think  the  statutes  of  limitations  were  designed  to  prevent 
persons /rom  being  harassed  by,  and  being  made  liable  for 
stale  demands;  and  unless  we  could  say,  as  has  been  done  by 
statute  in  England,  that  no  debt  barred  by  the  statute  of  lim- 
itations shall  be  revived  unless  it  be  done  in  writing,  we  do 
not  see  how  greater  security  can  be  given  than  is  by  the  prin« 

ciple,  which  requires  either  a  direct  admission  of  the  existence 
VOL.  10.  58 
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De^mbeMss?'  ^^  ^'^  uDsatisfied  liability,  or  a  direct  promise  to  pay  ii,  both 

—— -of  which  amount  to  the  same  thing  in  substance,  the  only  dif- 

r  fereuce  bemg,  that  in  the  one  mstance  there  is  a  promise  to 
pay,  which  of  itself  recognises  the  existence  of  the  demand, 
and  in  the  other  there  is  an  implied  promise  to  pay,  arising 
out  of  the  admission  of  the  existence  of  the  demand. 

The  third  cause  of  error  assigned  is,  that  th^  araoui^t  of 
damages  demanded  in  the  declaration  for  the  detention  of  the 
debt  is  not  sufficiently  large  to  cover  the  amount  assessed  by 
the  jury.  That  this  is  not  error,  has  been  determined  by  the 
supreme  court  of  this  State  in  the  case  of  Stetoati  vs.  David- 
Bonj  Peck's  Rep.  203. 

Upon  a  point  of  practice,  we  would  not  unsettle  an  adju- 
dicated case  of  our  own  court,  even  though  we  might  think  if 
it  were  a  new  question,  we  would  have  settled  it  otherwise, 
but  we  do  not  so  think,  and  the  case  is  supported  by  th^t  of 
the  Executord  of  Vanransalier  vs.  Executors  of  Platner^  2 
John.  Ca.  18. 

The  fourth  cause  of  error  assigned  is,  that  the  debt  de- 
manded is  stated  in  the  declaration  to  have  been  due  on  lst» 
January,  1836,  and  that  interest  should  only  have  been  allow* 
ed  on  the  demand  from  that  time. 

This  proposition  we  do  not  assent  to. 

Time  is  important  in  the  description  of  written  contracts, 
and  if  misstated,  it  is  a  fatal  variance;  but  it  is  not  so  as  to  a 
verbal  or  implied  contract.  The  allegation  of  the  debts  be- 
ing due  at  one  period,  is  sufficiently  supported  by  proof  of 
its  being  due  at  a  time  anterior,  and  we  therefore  think  that  ibe 
jury  were  warranted  by  law  in  calculating  interest  on  the  dif- 
ferent items  of  the  debt,  frond  the  periods  at  which  they  sep- 
arately fell  due. 

The  fifth  cause  of  error  assigned  is,  that  an  answer  of  the 
plaintiff  to  a  bill  of  discovery,  filed  in  the  case  by  the  de- 
fendant was  permitted  to  be  read,  although  objected  to  by  the 
defendant.  It  is  true,  as  we  think,  that  the  answer  was  not 
legal  evidence,  and  if  nothing  else  had  transpired  but  the 
reading  of  it  after  it  was  objected  to,  it  would  have  been  er- 
ror; but  it  appears  from  the  bill  of  exceptions,  that  when  the 
record  of  the  bill  and  answer  were  ofFered  in  evidence,  the 
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defendant  observed  that  you   may  read  the  bill,   which  the  N^'^v^^J-^t 

,  .     .^    ,.  ,    ,  ,        ,        .  .  .1  December,  1837. 

plamiiii  did,  but  was  stopped,  when  in  continuation  he  propos-—- 

ed  to  read  the  answer.  v 

That  the  pla  niifF  thought  that  the  consent  extended  to  JP^^nch 
both  bill  and  answer,  seems  obvious  to  us,  for  why  should  he 
wish  to  read  the  bill  which  contained  serious  charges  against 
him,  unless  he  could  also  read  the  answer,  which  explained 
iheifi.  The  circuit  court  roust  also  have  thought  so,  and  hav* 
ing  a  much  better  opportunity  of  knowing  whether  there  had 
been  an  attempt  to  entriafi  than  we  have,  we  will  not  undo 
what  it  has  done,  and  the  ihore  especially  as  we  do  not  see 
that  the  reading  of  the  bill  and  answer  could  have  produced 
much  change  in  the  result. 

The  sixth  and  last  cause  of  error  assigned  is,  that  the  debt 
and  damages  are  excessive.  This  was  a  question  peculiarly 
within  the  province  of  the  jury,  and  the  court  would  not  re- 
verse for  a  mistake  as  to  the  amount,  unless  it  were  gross  and 
palpable,  which  we  think  is  not  the  case.  The  services  ren- 
dered were  of  a  laborious  and  important  character,  and  con- 
tinued for  a  series  of  some  sixteen  years,  and  without  other 
remuneration  than  such  as  may  be  obtained  by  this  judgment. 

Upon  the  whole,  we  think  there  is  no  error  in  the  rendi- 
tion of  the  judgment  in  the  court  below,  and  direct  its  affirm- 
ance. 

Judgment  affirmed. 


t 
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NA0HVXI»LS, 

December,  1837. 

gi^;^  Sims'  lesste  vs.  Cross  &  MarbeRry. 

▼ 

CroM  When  the  report  of  the  clerk  and  master,  upon  which  a  decree  is  made, 

does  not  identify  the  land  sold,  but  refers  to  the  mortgage  deed,  which  is  a 
part  of  the  record,  as  containing  the  description,  it  is  sufficiently  certam. 

Where  mortgaged  land  is  sold  nnder  a  decree  Ibreclosing  the  mortg^g^, 
the  sale  is  not  void  by  the  provisions  of  the  champerty  act  of  1821,  c  66, 
although  there  was  an  adverse  possession  when  the  bill  was  filed,  and  at 
the  time  when  the  decree  and  sale  was  made. 

Judicial  sales,  or  sales  made  by  virtue  of  a  judgment  or  decree*  are  not 
champertous,  although  there  is  an  adverse  possession  at  the  time  of  the' 
decree  and  sale. 

The  champerty  act  of  1821 ,  does  not  apply  to  conveyances  made  itt  faW 
filment  of  bona  fide  contracts,  made  and  entered  into  before  there  Was  an 
adverse  possession. 

FF.  E,  Anderson^  for  ptairniiSr  ifi  error. 

/.  Campbell^  for  defendant  in  error. 

TtJRLEY,  J.  delivered  the  opinion  of  the  court. 

I'his  was  an  action  of  ejeetmefnt,  in  which  the  right  of  the 
plaintiff  to  recover  depends  upon  the  validity  of  a  decree  of 
a  court  of  chancery  foreclosing  a  mortgage  under  which  he 
purchased)  and  which  therefore  forms  a  link  in  his  title.  To 
this  decree  two  objections  are  taken,  first,  that  it  is  void  for 
uncertainty;  and  secondly,  that  it  is  void  because  at  the  time  the 
bill  was  filed,  and  the  decree  rendered,  the  land  was  held 
adversely,  and  therefore  a  sale  under  it  conveys  no  title,  be** 
ing  made  contrary  to  the  provisions  of  tlie  champerty  act  of 
1821,  c66. 

1st.  Is  the  decree  void  for  uncertainty.^  It  is  argaed  that 
it  is,  because  the  land  is  not  sufficiently  described.  The 
clerk  and  master  reports,  that  in  pursuance  of  the  interlocu- 
tory decree  he  had  exposed  to  sale  the  property  mentioned 
in  the  mortgage  deed,  that  the  one  hundred  and  fifty  acres  of 
land  lying  in  Bedford  county,  on  the  north  side  of  Duck 
river,  was  struck  off  to  Wm.  P.  Sims,  for  five  dollars.  The 
report  does  not  identify  the  land,  but  refers  therefor  to  the 
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mort^aee  deed,  which  is  a  part  of  the  records  of  the  sUit,  andNASHvitLB, 
which  does  describe  the  land  with  certainty.     This  is  suffi-       ^^ 
cient,  because  though  the  report  be  of  itself  not  sufiiciently  ^ 

certain  in  its  description  of  the  premises,  yet  it  may  be  made 
so  by  an  inspection  of  the  deed  of  mortgage  referred  to. 

2d.  Is  the  sale  under  the  decree  void  by  the  provisions  of 
the  act  of  1821,  c  66,  because  the  land  was  held  adversely 
at  and  before  the  time  it  was  made.  The  act  providt^s,  that 
'*no  person  shall  agree  to  buy  or  to  bargain,  or  to  sell  any 
pretended  right  or  title  in  lands,  tenements,  or  any  interest 
therein,  and  if  any  such  agreement,  bargain,  sale,  promise^ 
Covenant  or  grant  be  made,  when  the  seller  has  not  himself, 
or  by  bis  agent,  or  tenant,  or  his  ancestors,  been  in  actual 
possession  of  tho  same,  or  of  the  revergion  or  remainder,  or 
taken  the  rents  or  profits  for  one  whole  year  next  before  the 
sale,  such  sale,  bargain,  promise,  covenant,  grant  or  agree- 
ment, shall  be  utterly  void,  and  if  any  suit  in  law  or  equity 
sliall  be  brought  for  the  recovery  of  the  lands  or  tenements, 
as  bargained  or  contracted  for,  whether  the  agreement,  sale, 
bargain,  grant  or  promise  be  executed  or  executory,  the  court 
in  which  such  suit  may  be  depending,  upon  the  facts  being 
disclosed  in  the  manner  therein  pointed  out,  shall  forth- 
with dismiss  such  suit  with  costs.  Provided  that  sales  by  ex* 
ecution  be  not  prevented  or  impaired,,  but  continue  as  here- 
tofore." 

That  this  statute  avoids  all  contracts  for  the  sale  of  lands^ 
tenements,  or  hereditaments,  made  between,  individuals, 
which  at  the  time  of  the  contract  were  adversely  held,  is  not 
disputed.  But  it  is  said  that  it  is  not  applicable  to  the  pre^ 
sent  case,  because,  1st.  It  was  not  intended  to  apply  to  sales 
made  under  a  decree  or  by  the  judgment  of  the  court,  be- 
cause they  are  not  liable  to  the  abuse  which  was  intended  to 
be  prevented.  2d.  That  this  case  falls  within  tlie  spirit,  if 
not  the  words  of  the  proviso  in  favor  of  execution  sales, 
and  3d.  That  the  act  does  not  apply  to  conveyances  made  in 
fulfilment  of  honest  contracts  entered  into,  where  the  adverse 
possession  has  accrued  since  the  date  of  the  contract. 

1st.  Does  the  statute  apply  to  a  sale  made  by  virtue  of  thef 
decree  of  a  court?     The  reason  assigned  by  Lord  Coke,  why 
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Nashvillb,  a  right  of  entry  was  not  assignable  at  comnnon  law  is,  "that 

— -— under  colour  ihereof,  pre'ended  titles  might  be  granted  to 

V  6^pat   men,  whereby  right  might    be   trodden   down  and  the 

^'°^*       weak  oppressed."     Coke  Lit.  214,  a.     Tlie   repeated  sta- 
tutes which  were   pa?sed   in  England   against  champerty  and 
maintenan3e  arose  from    the  embarrassments  which  attended 
the  administration  of  justice    in  those  turbulent  times,  from 
the  dangerous  influence  and  oppression  of  men  in   power.  4 
Kent's  Com.   439.     That   these  evils  could  only  exist   in 
cases  of  individual  sales,  is  to  our  minds  so  self  evident,  that 
it  appears  difficult  to  make  it  plainer  by  illustration.     At  the 
time  the  statutes  were  passed,  the   titles  to  lands   were  not 
changed  by  executions  or  judgments  of  a  court  of  law,  and 
the  idea  of  an  equitable  intf»rpsr,*to  which  the  court  of  chan- 
cery by  a  decree  might  add  the  legal  title,  we  apprehend  had 
never  been  conceived  of  by  a  lawyer  of  England.     Sales 
made  by  the  judgment  or  decree  of  the  court,  then,  could 
not  have  been  intended  to  be  embraced.     And  it  is  the  after 
change  of  the  powers  and  practice  of  the  courts  which  has  in- 
duced the  argument,  that  the  statutes  of  champerty  must  be 
made  to  apply  to  sales  of  real  estate,  made  under  their  su- 
pervisement  and  control.     The  evils  to  be  apprehended  are 
not  of  sufficient   importance  to  induce  us  to  make  such   an 
application  of  these  statutes.     We  can  scarcely  conceive  of 
the  possibility  of  a  sale  of  lands  being  efiectuated  under  the 
judgment  or  decree  of  a  court,  with  a  view  of  fiaudulently 
escaping  the  operation    of  the  statutes  of  champerty,  in  order 
to  enable  a  powerful  man  to  oppress  bis  enemy  or  poor  neigh- 
bour.    It  is  vain  to  say  that  our  statutes  of  1821  was  passed 
long  after  the  time  when  the  power  had  been  given  by  legis- 
lative enactment,  and  assumed  by  which  the  titles  to  real  es- 
tate, in  a  great  variety  of  instances,  were  changed   by  the 
judgments  and  decrees  of  the   courts,  and  that  inasmuch  as 
execution  sales  are  excepted  therefrom,  that  tbereforq  the 
decrees  of  a  court  divesting  title  are  not  embraced;  because  we 
know  the  pertinacity  with  which  the  forms  of  English  statutes 
have  been  adhered  to  in  the  United   States,   whenever  they 
hat^e  been  re-enacted;  and  the  case  of  Parks  lessee  vs.  Lar- 
kiny  reported  in  1  Tennessee,  1 01,  explains  why,  out  of  an 
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abundance  of  caution,  execution  sales  arep  provided  for  in  the  {?^"*f^'^i'^» 

'  ^  December,  1R37. 

Statutes.  — -  . 

Sims 

In  this  case  it  was  decided  by  the  superior  court,  consist-  v 

ing  of  judges  Overton  and  Whyte,  that  execution  sales  were  Crow 
not  embraced  by  the  statutes  against  champerty;  and  it  is  al- 
most a  part  of  the  legal  history  of  the  country,  that  one  of 
the  attorneys  who  in  that  case  contended  that  such  was  the 
correct  decision,  drew  the  champerty  act  of  1821.  It  is 
obvious,  that  the  fact, 'that  the  principle  had  been  questioned 
was  sufficient  to  have  produced  the  proviso. 

Entertaining  the  view  of  this  proposition  which  we  do 
upon  principle,  yet  we  are  gratified  to  find  that  we  are  not 
without  authorities  expressly  adjudicated  by  highly  respecta- 
ble tribunals  on  the  point.  In  most  states  of  the  union  the 
statutes  against  champerty  have  been  re-enacted  in  substance 
as  they  were  originally  passed,  and  therefore  the  decisions  of 
other  states  may  be  sately  resorted  to  as  a  guide  in  expound- 
ing our  own.  In  the  case  of  Tuith  vs.  Jackson^  6  Wend. 
Rep.  213,  the  question  arose,  and  the  chancellor  who  deliv- 
ered the  opinion,'  which  was  concurred  in  by  fifteen  senators 
to  five,  says  at  page  224,  '^1  am  satisfied  the  statute  against 
buying  and  selling  pretended  titles  cannot  apply  to  judicial 
sales.  The  statutes,  except  as  to  the  penalty,  is  merely  an 
affirmance  of  the  common  law,  and  that  never  has  been  con- 
sidered as  preventing  the  change  of  property  by  operation  of 
law  or  by  a  sale  by  the  proper  officer  under  a  bona  fide  judg- 
ment, or  a  decree  of  a  court,  having  a  competent  jurisdic- 
tion to  order  such  sale.  It  does  not  come  within  the  mis- 
chiefs intended  to  be  guarded  against  by  the  statutes." 

In  the  case  of  Saunders^  heirs  vs.  Groves^  2  J.  J.  Marsh. 
Rep.  407,  the  court  of  appeals  of  the  State  of  Kentucky 
says,  ''that  a  deed  made  under  a  decree  of  a  competent  court 
cannot  be  within  the  reason  of  the  act  against  champerty,  al- 
though another  be  in  adverse  possession." 

Tt  will  be  remembered  that  in  Kentucky,  courts  of  chan- 
cery operate  in  personam  ancl  not  in  renij  and  that  therefore 
where  our  couris  of  chancery  vest  title  by  decree,  theirs 
compel  a  conveyance  by  deed,  and  the  authoriry  is  directly 
ID  point. 


Cross 
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Nashville,      We  have  seen  ihflt  in  ihe  case  of  Parks^  lessee  vs.  Lflrr- 

Peceinber,  1837.  -  .  ,-,  t> 

: ki7iy  1  Tennessee  Kep.  101,  it  was  held  by  the   superior 

vs.  court  of  the  state,  filled  by  two  able  jurists,  that  an  execu- 
tion sale  was  njot  void  by  the  statute  against  champerty,  and 
this  was  before  there  was  any  exception  made  in  their  favor, 
and  therefore  could  only  have  been  upon  the  ground,  that  they 
were  not  within  the  evils  intended  to  be  provided  for.  The 
same  principle  must  of  necessity  apply  to  sales  made  in  pur- 
suance of  the  decree  of  the  court  of  chancery.  For  these 
reasons  and  upon  these  authorities  we  cannot  hesitate,  espe- 
cially when  there  is  uot  a  precedent  to  be  found  to  the  con- 
trary, in  saying  that  our  act  of  1S21,  c  66^  does  not  vitiate 
a  sale  made  under  the  decree  of  a  court  of  chancery,  although 
there  is  an  adverse  holding  at  the  time  of  filing  the  bill  and 
making  the  decree. 

But  if  this  were  not  so,  we  have  no  hesitation  in  saying 
upon  the  second  point,  that  a  decree  for  the  foreclosure  of  a 
mortgage  is  within  the  spirit  of  the  proviso  in  favor  of  execu- 
tion sales.  A  court  of  chancery  always  considers  mortgaged 
property  as  a  security  only  for  the  paymetit  of  a  debt,  and 
by  virtue  of  its  acknowledged  powers  decrees  a  sale  for  the 
payment  thereof,  without  compelling  the  mortgagee  to  resort 
to  common  law  courts  for  redress.  It  is  then  in  substance  no- 
thing but  selling  property  by  operation  of  the  law  for  the  pay- 
ment of  debts,  and  what  difference  can  it  possibly  make  whe- 
ther this  be  done  by  virtue  of  a  fieri  facias  directed  to  the 
sheriff,  or  by  the  clerk  and  oiaster  under  the  decree  of  the 
chancellor? 

This  makes  it  unnecessary  to  cleteroiine  the  third  pointy 
but  if  it  were,  we  are  not  without  authority  for  saying,  that 

ihat  is  also  for  the  plaintiff  in  error.  In  the  case  of  Jackson 
vs.  Ketchuniy  8  John.  Rep.  479,  "It  is  held  that  the  pur- 
chase of  land  during  the  pendency  of  a  suit  coocerning  it,  if 
made  with  a  knowledge  of  the  suit,  and  not  in  consummation 
of  a  previous  bargain  is  champerty,"  ergo,  it  is  not  so  if  pur- 
chased in  consummation  of  a  previous  bargain.  In  thd  case 
of  Saunders^  heirs  vs.  Groves^  befoie  referred  to,  2  J.  J- 
Marsh.  Rep.  417,  it  is  said,  ''That  the  act  does  not  apply 
to  conveyances  made  in  fulfilment  of  honest  contracts  entered 
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lorn  before  the  adverse  possession."     In  the  case  of  White-  ^^*^^^^iJ^> 

^       '  December,  1837. 

sides  vs.  Martin^  7  Yer.  Rep.  398,  the  Supreme  Court  of 
the  State  of  Tennessee,  says,  ^^That  in  the  construction  of 
the  British  acts  of  champerty,  the  settled  doctrine  is,  that  a 
contract  to  convey  vests  the  equity  in  the  bargainer,  who  has 
the  right,  not  only  to  call  for  the  legal  title  in  fulfilment  of 
the  bargainer's  covenant,  but  the  latter  holding  as  trustee, 
t^annot  refuse  his  name  to  the  purchaser  to  recover  the  prem- 
ises if  need  be."  There  are  cases  where  the  equity  attached 
previous  to  the  adversre  holding,  and  where  a  decree  for  the 
legal  title  is  sought,  much  stronger  than  the  case  of  a  mort- 
gage, in  which  the  legal  title  has  been  passed,  ^dd  nothing  is 
sought  but  to  foreclose  the  eqq^ty  of  redemption. 

There  is  then  in  our  opinion  manifest   error  in  the  judg- 
of  the  court  below,  which  is  therefore  reversed,  and  the 

i»ause  remanded  for  a  new  trial. 

Judgment  reversed. 


HiBBiTs  vs.  Canada,  et.  aL 

Whero  an  administration  bond  ia  made  payable  to  A  B,  chairman  of  the 
county  coart  and  his  '■aecessoTs  in  office,  instead  of  the  governor,  &c.  aa 
directed  by  law:  Held,  that  Ho  suit  could  be  maintained  on  the  bond  by  a 
successor  to  A  B. 

But  in  such  case  the  bond  is  valid  at  common  law,  as  a  voluntary  bond, 
and  a  suit  may  be  maintained  in  the  name  of  the  personal  representatives 
of  A  B,  (he  being  dead)  for  the  use  of  the  distributees,  &c. 

This  suit  was  brought  upon  an  administrator's  bond  against 
the  defendants  ^s  sureties.  The  bond  was  given  in  1812, 
and  is  payable  to  ^'James  Hibbits,  chairman  of  Smith  coun- 
ty, and  his  successors  in  office."  The  suit  is  brought  in  the 
name  of  D.  Canada  and  R.  Hibbits,  administrators  of  James 
Hibbits,  deceased.  The  defendants  demurred  to  the  decla- 
ration, assigning  for  cause  of  demurrer,  1st.  that  there  was 
a  variance  between  the  declaration  and  the  bond,  in  this,  that 

the  bond  was  payable  to  James  Hibbits,  chairman,  &c.,  and 
VOL.   10.  59 
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Nashville,  the  declaration  stated  it  to  be  made  payable   to  James  Hib- 

Deceinber.  1837. ,  .  ,      ,  -  j  /        v  •  r 

bits,  and  that  it  was  sued  upon  by  the  representatives  ol 
James  Hibbits,  and  not  his  successors  in  office?  That  the  bond 
was  made  payable  to  James  Hibbits,  chairman,  &c.,  whenh 
should  have  been  made  payable  to  the  go  vomer,  &;c.,  and  for 
this  it  was  void,     'i  he  circuit  court  sustained  the  demurrer. 

J.  S,  Yerger^  for  plaintiff  in  error.  I .  It  is  true,  that 
the  act  of  assembly  at  the  time  this  bond  was  executed,  re- 
quired the  bonds  of  administrators  to  be  made  payable  to  the 
governor,  &c.  1  Scott  Rev.  30,  31,  §  5:  and  a  suit  cannot 
be  sustained  on  it  in  the  name  of  successors.  3  Calls  Rep. 
364,  454. 

2.  Although  this  is  not  a  good  statutory  bond,  yet  being 
made  by  persons  competent  to  contract,  and  upon  a  subject 
matter  not  prohibited  by  lavy,  or  malum  in  ^e,  it  is  good  as 
a  voluntary  common  law  bond.  2  Yer.  Rep.  113,  114:  4 
Dev.  268:  2  J.  J.  Marsh.  Rep.  473:  2  Dev.  Rep.  12:  3 
Do.  86,  284,  296,  297:  2  Hawk.  5,  366:  3  Do.  42:  2 
Call  Rep.  454:  1  Pir.  Dig.  Ill,  pi.  23,  24:  Hurlston  on 
Bonds,  63,  78,  in  0  Law  Lib.:  4  Dev.  584. 

3.  The  bond  is  well  described,  as  payable  to  James  Hib- 
bits, the  words,  "chairman,  &c."  are  merely  deseHptio 
personoBj  and  not  necessary  to  the  validity  of  the  bond.  It 
may  be  considered  suplusage.  *)  Dev.  86,  284,  296,  297: 
2  Do.  6:  1  Do.  315:  4  Do.  268:  3  Hawk.  42:  2 Car.  La, 
Rep.  460. 

4.  If  the  bond  be  not  good  as  a  statutory  bond,  no  suit 
could  be  brought  on  it  in  the  name  of  James  tlibbit's  suc- 
cessors, but  in  the  name  of  his  personal  representatives  only. 

It  is  only  by  virtue  of  the  statute  that  a  successor  can  sue. 
By  the  common  law  the  obligee  or  his  personal  representa- 
tive alone  could  sue.  3  Call's  Rep.  421:  3  M'Cord's  Rep- 
447:  4  Dev.  268:  Toller  on  Ev.  201:  2  Bl.  Co.  430, 
431 :  1  Wms.  on  Ex,  545:  Hurlston  on  Bonds,  5,  in  9  Law 
Lib. 

No  person  appeared  for  the  defendants  in  error. 
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Reese  J,  delis^ered  the  opinion  of  the  court. 

This  is  an  action  brought  upon  a  bond,  given  in  1S12,  by 
an  administrator  and  his  sureties,  conditioned  for  the  faithful 
performance  of  the  duties  of  that  office.  The  bond  was  made 
payable  to  James  Hibbits,  chairman,  &c.  and  to  his  succes- 
sors, &c.  when  by  the  provisions  of  the  law  at  that  time  ex- 
isting, it  should  have  been  made  payable  to  the  governor,  &c. 
The  plaintiffs  are  the  personal  representatives  of  Jamos  Hib- 
bits, and  in  that  character  brought  suit  for  the  use  of  those 
interested  in  the  estate,  upon  which  administration  was  grant- 
ed- A  demurrer  in  the  circuit  court  was  filed  to  the  declai'a- 
tion  upon  the  ground,  1st.  That  the  bond  was  made  payabk 
to  James  Hibbits,  chairman,  &c.  and  to  his  successors,  and 
the  action  was  brought,  not  by  his  successor  for  the  use 
&c.  but  by  his  personal  representative  for  the  use,  &c.;  and 
2d>  Because  the  statute  having  directed  an  aiministration 
bond  to  be  made  payable  to  the  governor  for  the  time  being 
and  to  his  successojrs,  and  the  bond  in  question  having  been 
made  payable  to  the  chairman,  &c,  and  to  his  successors, 
the  bond  was  not  a  good  statutory  bond,  and  no  action  what- 
ever can  be  maintained  upon  it.  The  demurrer  was  sustain- 
ed by  the  circuit  court,  and  the  plaintiffs  have  brought  the 
cause  to  this  court. 

1.  Should  the  action  have  been  brought  in  the  name  of 
the  personal  representative  of  Hibbits',  or  in  the  name  of  his 
successor  as  chairman?  To  have  maintained  the  action  in 
the  name  of  Hibbets'  successor,  the  bond  must  have  been 
good  under  the  statute;  for  a  successor  cannot  sue  in  that  cha- 
racter on  any  ground,  other  than  the  express  provisions  of 
the  statute.  See  the  case  of  Swart  and  others  vs.  Lee^  Gov- 
emor,  4^c.,  3  Call's  Rep.  364,  2d  ed.  And  as  this  was 
not  a  good  statutory  bond,  having  been  taken  to  the  chair- 
man, when  it  should  have  been  taken  payable  to  the  governor, 
the  action  could  not  have  been  maintained  in  the  name  of 
the  successor  of  Hibbits  as  chairman. 

2d.  As  the  bond  in  question  was  bad,  as  a  statutory  bond, 
can  an  action  in  the  name  of  Hibbits'  personal  representative 
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DeceiS>6^^837  ^^  ^laintuined  upon  it  as  a  good  volunlary  bond?    And  we  en- 

: — : tertain  no  doubt  that  it  can,  both  upon  reason  and  authority. 

y  If  there  had  been  no  statute  requiring  a  bond  from  an  ad- 

Canada  ministrator,  and  he  had  chosen  for  the  indemnity  of  creditors 
and  distributees,  to  have  entered  into  an  obligation  with  sure' 
ties,  for  the  faithful  marshalling  of  the  assets,  the  transaction 
would  have  violated  no  rule  of  public  policy  or  private  mo- 
rality, but  on  the  contrary,  would  have  been  in  all  respects 
highly  proper,  and  he  and  his  sureties  would  certainly  have 
been  bound  thereby.  When,  however,  the  statute  requires 
a  bond,  and  directs  that  it  be  made  payable  to  some  public 
functionary,  a  governor,  a  chairman,  or  other  officer,  for  the 
benefit  of  those  interested,  and  this  directioa  be  not  correctly 
pursued,  but  a  wrong  officer  be  named^  upon  what  ground  is 
it  that  such  non-compliance^  as  to  matter  of  form  on  the  part 
of  the  obligors,  shall  make  the  substance  of  their  obligation 
void  in  favor  of  those  interested  in  the  estate,  and  who  had: 
no  agency  even  in  producing  the  mistake.  The  principle  of 
their  liability  in  such  case,  so  consonant  to  reason,  is  amply 
sustained  by  authority.  I^ce  2  Yer.  Rep.  113,  114,  and  the 
authorities  there  cited:  see  also  7  Mass.  Rep.  98:  5  Mass. 
Rep.  314:  7  Yer.  Rep.  91:  1  Pir.  Dig.  Ill,  pi.  23,  24: 
4  Dev.  Rep.  584:  Hurlston  on  Bonds,  63,  78,  in  9  Law 
Lib. 

We  are  of  opinion,  therefore,  that  the  demurrer  should 
have  been  overruled.  Let  the  judgment  be  reversed  and  the 
case  remanded  to  the  circuit  court  for  further  proceedings  to 
])e  had  therein. 

Judgment  reversed. 
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A  decree  which  does  not  in  terms  divest  the  title  of  the  defendant,  but 
merely  directs  htm  to  execute  a  deed  with  certain  limitations  prescribed  in 
the  decree,  does  not,  until  the  execution  of  the  deed,  divest  the  legal  title 
out  of  the  defendant.  ^ 

Where  a  decree,  putting  a  construction  upon  an  antinuptial  contract,  was 
rendered  by  the  supreme  court  of  North  Carolina,  in  a  suit  between  A  and 
B,  it  is  conclusive  in  a  suit  betxveen  the  same  parties  or  their  privies  in^this 
State. 

This  was  an  action  of  detinue  for  several  slaves.  The 
facts  were  £s  follows: 

John  Davis,  the  intestate,  on  the  15th  of  August,  IS] 2, 
being  about  to  intermarry  with  Sarah  Peak,  executed  jointly, 
with  his  intended  wife,  a  paper  writing,  by  which  they  prom- 
ised and  agreed  to  give  Elijah  W.  Kimbrough,  a  son  of  said 
Sarah,  a  ^^negro  girl,  named  Luce,  and  her  increase,  and  one 
horse  and  one  feather  bed  and  furniture,  when  he  arrived  at 
the  age  of  21  years,  and  then  if  he  should  die  without  issue, 
all  the  above  mentioned  property  to  return  to  them  and  their 
children  again." 

Kimbrough  came  of  age  on  the  8th  of  May,  1814;  but 
Davis  neglected  to  convey  the  negro,  and  in  S'eptember, 
1819,  Kimbrough  filed  his  bill  in  the  court  of  Equity  for 
Wake  county,  North  Carolina,  against  Davis  and  his  mother, 
to  compel  them  to  execute  this  agreement  specifically.  In 
September,  1826,  the  cause  was  removed  into  the  supreme 
court,  where  it  was  heard  at  December  term,  1827. 

The  court  decreed  that  Davis  should  "deliver  the  negroes 
to  Kimbrough,  and  that  he  should  convey  them  by  a  deed 
sufficient  to  pass  the  absolute  property,  provided  Kimbrough 
should  die  leaving  issue,  and  in  the  event  of  his  dying  without 
issue,  they,  together  with  their  increase,  should  revert  to  Da- 
vis, his  heirs,  executors  or  administrators." 

Kimbrough  sent  R.  H.  Simmons,  his  agent,  to  receive  the 
negroes,  and  they  were  delivered  to  him  on  the  llth  of  July, 
1828,  he  executing  a  receipt  as  follows:  "Received  of  John 
Davis  five  negroes,  to  wit:  (naming  them,)  which  negroes 
Elijah    Kimbrough   recovered    of  the  said   John  Davis,    in 
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said  John  Davis,  and  his  heirs,   in  case  the  said  Elijah  Kim- 

▼         brough  should  die  without  leaving  any  lawful  issue." 
Ljgon  Qj^  Simmons'  return  to  Tennessee,  he  met  Kimbrough  on 

bis  way  to  North  Carolina,  Kimbrough  lold  him  to  bring  them 
to  Tennessee  and  deliver  them  to  Peak,  which  was  done. 
Kimbrough  pursued  his  journey  to  North  Carolina,  where, 
in  August,  1829,  he  killed  Davis,  and  was  hung  for  the  mur- 
der on  the  5th  of  November,  1330.  Never  having  been 
married,  he  died  without  issue. 

On  the  9th  of  September,  1829,  Peak  sued  out  an  attach- 
ment against  Kimbrough,  which  was  levied  upon  seven  ne- 
groes, Luce  and  her  increase,  as  Kimbrough's  property.  The 
negroes  were  sold  to  satisfy  Peake's  demand  on  the  9th  Jan- 
uary, 1830,  and  Peak  became  the  purchaser  of  all  except 
those  who  were  sold  to  satisfy  Helm's  execution. 

Ligon,  administrator  of  Davis,  having  demanded  the  ne- 
groes of  Peak,  commenced  this  action  of  detinue  upon  the 
4th  of  November,  1833.  The  demand  was  made  a  few  days 
before  the  commencement  of  the  suit. 

Peak  pleaded,  1st.  JVon  detinet,  2d.  That  the  cause  of 
action  did  not  accrue  within  three  years.  3d.  That  Ligon 
was  never  administrator,  upon  all  which  pleas  issues  were  ta- 
ken, which  were  found  for  the  plaintiff  on  the  30th  of  August, 
1837.  The  defendant  moved  for  a  new  trial,  which  being 
refused,  the  court  gave  Ligon  judgment  in  conformity  with 
the  verdict,  from  which  judgment  the  defendant  prosecutes 
this  appeal  in  nature  of  a  writ  of  error. 

F,  B.  Fogg  and  Geo.  S.  Yergn^  for  plaintiff  in  error. 
R.  /.  Meigs^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

A  suit  in  chancery  was  brought  in  the  courts  of  North  Car- 
olina, by  one  Elijah  Kimbrough,  the  son  of  the  wife  of  the 
intestate  Davis,  against  Davis  and  his  wife,  to  enforce  an  anti- 
nuptial  agreement  between  the  husband  and  wife,  made  in  fa- 
vor of  Kimbrough,  and  in  consideration  of  the  intended  mar* 
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riage,  in  which  it  was  stipulated  that  on  tlie  said  Kimbrough's  Nashvillb, 
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becoming  twenty-one  years  oi  age,   he  should  have  a  certain r— -r 

negro  woman  slave,  named  Lucy,  at  that  time  the  property  of  v 

Kimbrough's  mother,  and  certain  other  articles,  and  that  if  J->gon 
the  said  Kimbrough  should  die  without  issue,  all  the  property 
should  return  to  the  said  Davis,  and  his  said  intended  wife, 
and  their  children  again.  In  the  supreme  court  of  North 
Carolina  a  decree  was  given  in  said  suit  in  favor  of  the  said 
Kimbrough  against  Davis  and  his  wife,  in  which  it  was  "or- 
dered that  Davis,  the  defendant  in  that  suit,  should  deliver  the 
aforesaid  negroes"  (being  the  said  Lucy  and  her  then  increase) 
"to  the  complainant,  the  said  Kimbrough,  and  that  he  should 
convey  them  by  a  deed  sufficient  to  pass  the  absolute  proper* 
ty,  provided,  the  said  complainant  should  die  leaving  issue, 
and  in  the  event  of  his  dying  without  issue,  that  they,  togeth- 
er  with  their  increase,  should  revert  to  the  defendant  Davis, 
his  heirs,  executors  or  administrators,  and  that  he  should  exe- 
cute the  same  in  presence  of  the  clerk,  or  the  deputy  of  the 
clerk,  within  twenty  days  after  being  served  with  a  copy  of 
the  decree."  No  deed,  pursuant  to  this  decree,  or  other- 
wise, was  made  by  Davis  to  Kimbrough  for  the  negroes  in 
question,  but  upon  the  application  of  Kimbrough's  agent  to 
Davis  for  the  negroes,  Davis  delivered  them  to  him,  and  the 
agent,  by  the  advice  of  Kimbrough's  counsel  in  the  suit,  gave 
the  following  receipt:  "Received  of  John  Davis,  the  within 
contents,  say  five  negroes,  to  wit,  Lucy,  Dilcy,  Arthur,  Samp- 
son and  Stanford,  which  negroes  Elijah  Kimbrough  recov- 
ered of  the  said  John  Davis  in  the  supreme  court  of  North 
Carolina,  subject  to  be  returned  to  the  said  John  Davis,  and 
his  heirs,  in  case  the  said  Elijah  Kimbrough  should  die  with- 
out leaving  any  lawful  issue."  The  negroes  were  thereupon 
brought  to  Tennessee. 

-  In  1829  Davis  departed  this  life,  intestate,  and  in  1830 
Kimbrough  also  departed  this  Hfe,  without  ever  having  been 
married.  The  administrator  of  Davis  brought  this  action  of 
detinue  to  recover  the  negroes  from  defendant,  in  whose  pos- 
session they  were,  under  a  sale  founded  upon  certain  attach- 
ment proceedings  against  Kimbrough  by  the  defendant  as  his 
creditor-     And  now,  the  question  is,  whether  this  action  can 
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Nashville,  be  maintained  by    the  personal  representative  of  Davis;  and 

' the  argument  vpon  the  point  has  been  such  as  to  remove  from 

V  our  minds  all  doubt  or  difScuhy.     The  task  is  not  ours  to  fix 

^^°"  aconstruciion  upon  the  anti-nuptial  contract,  and  to  determine 
the  rights  of  the  parties  with  regard  to  it.  That  has  been 
done;  it  is  res  adjudicata^  and  the  parties  before  the  court 
are  concluded  by  it.  Nor  is  it  incumbent  on  us  to  enquire 
how,  by  the  interposition  of  trustees  or  otherwise,  a  convey- 
ance should  have  been  framed  so  as  to  have  given  the  legal 
effect  to  the  limitations  indicated  in  the  decree,  and  to  bare 
made  the  intentions  of  the  court  and  the  rules  of  law  and 
property  co-operate  and  harmonize.  No  conveyance  whatev- 
er having  been  made,  the  matter  was  left  in  the  best  possible 
situation,  in  view  of  the  events  which  have  happened,  to  give 
effect  to  the  rights  of  the  parties  as  declared  in  the  decree  of 
the  supreme  court  of  North  Carolina. 

From  the  time  of  the  anti-nuptial  contract  to  the  lime  of 
the  decree,  the  legal  title  to  the  negroes  in  controversy,  by 
operation  of  the  marriage,  was  in  Davis,  and  after  the  decree, 
no  conveyance  as  therein  ordered,  having  been  made,  the  le- 
gal title  continued  in  Davis,  as  trustee  for  those  interested  un- 
der the  decree.  For,  in  the  first  place,  the  legal  title  was  not  by 
the  terms,  or  by  the  operation  of  the  decree,  divested  out  of 
Davis  and  vested  in  Kimbrough;  to  attain  such  an  object  the 
decree  itself  directs  that  an  actual  conveyance  shall  be  made: 
And,  in  the  second  place,  the  delivery  alone  of  the  negroes  by 
Davis  to  Kimbrough,  or  to  his  agent,  would  not  in  the  State 
of  North  Carolina,  especially  since  their  act  of  1806,  have 
the  effect  to  clothe  Kimbrough  with  the  legal  title;  besides, 
when  the  delivery  was  made,  it  was  made  expressly  upon  the 
terms  that  the  property  should  be  held  subject  to  the  rights 
asserted  in  the  decree,  and  a  written  acknowledgment  of  this 
in  part  was  given  to  Davis,  at  the  time,  by  the  agent  of  Kim- 
brough. 

We  have  no  doubt  that  the  legal  title  lo  the  property  is  now 
in  the  personal  representative  of  the  intestate,  Davis,  for  the 
benefit  of  his  widow  and  children;  that  all  interest  in  the  prop- 
erty, on  the  part  of  Kimbrough,  terminated  with  his  life;  and 
that,   therefore,   the   plaintiff  can   well   maintain    this  action 
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against  the  defendant,  and  was  entitled  to  the  judgment  which  Na8rtii.lb, 

he  obtained  in  the  circuit  court,  which,  therefore,  we  affirm.    * — • 

Judgment  affirmed.  ""t" 

Ljron 


Nbelt  v8,  LroN. 

Where  property  beloDging  to  A  id  Id  the  adVerte  poHession  of  B.  and  A 
forcibly  takes  the  property  into  his  possesaion:  Held,  that  although  A  might 
be  gailty  of  a  trespass  iu  so  doing,  yet  in  an  action  of  detinue  brought  agaanat 
him  by  B,  B  could  not  recover  back  the  possession. 

C  Ready ^  for  plaintiff  in  errof. 
Geo.  S.  Yerger^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  detinue,  and  was  brqgght  by  Neely'i 
the  plaintiff,  to  recover  six  negro  Slaves.  The  defendant 
pleaded  the  general  issue,  that  she  did  not  detain  the  slaves 
in  question.  .  On  the  trial,  it  appeared  in  proof  that  the  ne- 
groes had  been  in  the  possession  of  the  plaintiff;  but  how  he 
had  obtained  the  possession  of  them  from  the  defendant, 
whether  by  hiring  them,  or  on  an  indefinite  loan,  or  in  what 
way,  does  not  appear  from  the  record.  The  defendant,  who 
IS  an  unmarried  woman,  and  the  aunt  of  the  plaintiff,  in  going 
with  a  wagon  to  the  house  of  the  plaintiff  for  the  purpose  of 
taking  away  the  negroes,  met  the  plaintiff  on  her  way,  and 
told  him  of  the  object  of  her  visit.  Plaintiff  said  that  one  of 
the  negroes  was  sTo  necessary  to  him  that  he  could  not  part 
with  him,  and  that  he  would  send  some  of  the  balance;  but 
in  this  interview  he  set  up  no  title  to  property  in  the  negroes, 
nor  did  he  allege  any  right  to  the  possession.  Defendant  in- 
sisted that  she  must  take  away  the  negroes,  but  iDn  phintiff's 
stating  that  it  was  ten  miles  to  his  house,  and  that  she  could 
not  reach  there  before  nighty  she  seemed  to  abandon  her  pur- 
pose, and  he  went  on  his  way.  Defendant,  however,  went 
bn  to  the  house  of  plaintiff,  stayed  all  night,  and  in  the  morn- 
ing, plaintiff  being  away,   tool^  with  her  the  negroes.     It  did 
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NA8HviLLi:,not  appear  that  the   plaintiff  had  been  three  tears  in  posses-* 
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— — sion  of  the  negroes,  or  that  his  possession  had,  at  any  lime, 

V  been  adverse  to  the  claim  of  the  defendant.     Upon  the  trial,- 

^°°  however,  he  set  up  a  deed  of  gift  for  the  negroes  from  the 
defendant  to  himself,  which  had  been  proved  in  court  and 
registered;  but  which  defendant  proved  by  several  witnesses 
to  be  a  forgery,  and  the  jury  so  found.  No  question  is  raised 
upon  the  record  with  regard  to  this  supposed  deed  of  gift. 
But  it  seems  to  have  been  urged  before  the  jury  upon  the  tri- 
al, that  whatever  might  be  the  titles  of  the  defendant  to  the 
property  and  to  the  possession  of  the  negroes,  and  however 
without  right  the  plaintiff  may  have  been  to  either  the  proper- 
ty, or  the  possession  of  the  negroes,  still,  if  the  d^fendanl 
below  obtained  their  possession  by  trespass  or  tortuously,, 
the  plaintiff  was  entitled  to  recover  them  from  her.  The 
judge  charged  the  jury  ''that  if  the  plaintiff  had  possessionr 
of  the  negroes,  claiming  them  adversely  to  the  defendant,  or 
forbid  the  defendant  taking  them  out  of  his  possession,  and 
she  notwithstanding  took  them,  she  had  committed  a  trespass 
upon  the  plaintiff's  possession,  and  would  be  liable  for  such 
trespass;  but  if  the  negroes  were  hers  and  shahad  not  con- 
veyed them  to  the  plaintiff,  and  he  had  not  acquired  a  titl^ 
by  three  years  adverse  possession,  such  taking  by  her,  a^ 
though  a  trespass,  would  not  amount  to  a  forfeiture  of  her  tw 
tie.  This  suit  is  not  brought  for  such  a  trespass.  The  de- 
claration is  in  detinue.  She  pleads  she  does  not  detain  the 
negroes  of  the  plaintiff;  and  whether  the  negroes  are  the  prop- 
erty of  plaintiff  or  defendant,  is  the  question  to  be  decided  in 
this  suit.  Should  it  be  held  she  could  not  set  up  her  title, 
because  she  got  them  into  her  possession  illegally,  the  conse- 
quence would  be  the  plaintiff  would  recover  the  negroes,  or 
their  value,  and  after  he  got  them  into  his  possession  by  this 
recovery,  if  she  should  then  sue  him  to  recover  them  back> 
she  might  be  estopped  by  this  recovery.  That  the  record  of 
this  judgment  might  be  read  to  show  she  had  no  title;"  and 
he  adds,  "it  is  unnecessary  in  this  case  to  consider  whether 
the  was  guilty  of  a  trespass  in  taking  the  negroes  or  not." 
We  readily  and  fully  assent  to  the  entire  correctness  of  this 
charge.     But  it  is  alleged  to  be  erroneous,  because  it  is  said 
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to  recognise  the  right  of  recaption,  which  has  b^en  frequent-  Nashvillb, 
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ly  and  strongly  repudiated  by  this  court.     We  do  not  under - 

stand  the  charge  of  the  circuit  court  to  recognise  such  right,  %^^  • 
on  the  contrary,  the  jury  were  told  that  the  true  owner  of  ^^^^ 
property  would  be  liable  as  a  trespasser  for  taking  her  own 
property  illegally  from  the  possession  of  the  plaintiff.  But 
he  did,  in  substance,  tell  the  jury  that  in  an  action  of  detinue 
the  plaintiff  must  have  a  general  or  special  right  to  the  prop- 
erty, or  to  the  possession  of  the  thing  sued  for,  and  that  if  he 
had  no  right  to  the  property,  or  to  the  possession  of  the  thing 
sued  for,  he  could  not  recover  it  in  detinue  against  the  true  own- 
er, upon  the  mere  ground  that  such. owner  had  committed  a 
trespass  in  obtaining  the  possession  from  him.  We  assent 
cordially  to  the  principles  determined  in  the  cases  of  Kegler 
vs.  MiUsy  Martin  and  Yerger's  Rep-  426:  Partee  vs.  Budget^ 
4  Yer.  Rep.  174:  and  Marshall  vs.  Penningtony  8  Yerger's 
Bep.  424.  It  is  true  in  the  first  named  case,  the  judge 
who  delivered  the  opinion  of  the  court  remarks,  obiter ,  "that  - 
the  better  opinion  is  that  when  the  right  exists  unbarred,  and 
the  true  owner  by  violence,  or  by  a  tortuous  and  unlawful  act 
obtains  possession  of  the  slave,  he  shall  not  be  permitted  to 
set  up  his  better  title,  when  sued  by  him,  who  was  tortuously 
deprived  of  the  (josses'sion.  To  do  so,  would  be  to  permit 
the  defendant  to  take  advantage  of  his  own  wrong."  This 
remark  is  not  necessary  to  the  determination  of  any  question 
involved  in  the  case,  and  it  is  therefore  but  the  dictum  of  the 
judge  who  delivered  the  opinion.  But  the  remark  itself  is 
correct  in  most  of  its  bearings,  and  probably  in  the  sense  in 
which  the  judge  used  it.  If  the  party  were  proceeded  against 
for  such  violence,  or  for  such  tortuous  or  unlawful  act,  it 
would  be  wrong  that  he  should  protect  himself  upon  the  plea 
of  ownership;  and  such  was  the  very  point  determined  in  the 
case  of  The  State  vs.  Thompson^  2  Tenn.  Reports,  and  the 
case  of  Marshall  vs.  Pennington^  8  Yerger's  Reports,  424. 
But  if  the  dictum  imports  that  where  the  suit  is  detinue,  and 
the  title  to  the  property  itself,  is  the  matter  in  contest,  the 
party  having  no  title  by  the  statute  of  limitations  or  otherwiae, 
.shall  yet  recover  against  the  true  owner  the  property  itself, 
))ecause  of  his  tortuous  or  illegal  act  in  obtainkig  the  posses- 
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NAiRviLLK,sion,  then  we  distinctly  dissent  from  the  correctness  of  the 

— ^!!^ ^position.     We  do  not  understand  this,  however,  as  having 

y         been  asserted.     Let  the  judgment  be  affirmed. 
^nSak  Judgment  affirmed. 


Watson  v8.  Smith's  lessee. 

Where  a  tenant,  after  the  expiration  of  his  term,  butwhilstiD  posaeMion, 
diaclaims  hia  landlord's  title  and  holds  adversely  for  seven  years  afterwards: 
lleld,  that  the  act  of  limitations  would  not  protect  him,  unless  his  disclaim- 
er was  known  to  the  landlord,  and  possession  was  held  adversely  seven 
yean  afterwards. 

W,  E.  Jlndersony  for  plaintiff  in  error. 
C  Ready,  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

James  Smith  made  a  verbal  lease  of  the  land  in  dispute  to 
Watson  in  the  year  1824,  for  one  year.     He  afterwards  re- 
moved to  Alabama,  where  he  resided  till  1826,  when  he  re- 
turned to  this  State,  and  settled  within  a  few  miles  of  the  land 
in  dispute.     After  the  expiration  of  (he  year  for  which  the 
lease  from  Smith  was  made,  Watson  continued  in  possession 
of  the  land,  but  agreed  to  hold  under  the  title  of  Leonard  P. 
Cheatham,  who  claimed  it.     Smith  has  a  grant  for  the  land, 
but  the  title  under  which  Cheatham  claims  is  older  and  better 
than  Smith's.  'Watson  continued  in  possession  more  than 
seven  years,  after  the  expiration  of  his  lease  from  Smith,  and 
after  he  disclaimed  to  hold  under  Smith  and  took  protection 
under  Cheatham.     But  there  is  no  evidence  that  Smith  or  his 
heirs  knew  at  any  lime  that  Watson  was  holding  under  Cheat- 
bam  and  not  under  Smith,     It  is  settled  by  this  court  in  the 
case  of  Duke*s  U^ee  vs.  Harper,  6  Yerger's  Reports,  that  a 
tenant  cannot  resist  his  landlord's  title,  although  he  may  hold 
adversely  to  it  under  another  title,   unless  his  declaimer  is 
known  to  the  landlord  and  the  adverse  possession  continue 
seven  years  after  such  knowledge. 
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The  priflciple  as  settled  in  that  case  is  not  controverted;  Na«hvili-m, 

but  this  case,  it  is  thought,   is  distinguishable  from  that.     In  —       / 

that  case,  the  disclaimer  first  occurred  during  the  term  for  v 

which  the, tenant  had  leased;  but  here  it  was  made  after  the  Ho"»^*y 
expiration  of  the  lease,  the  tenant  having  held  over  after  the 
expiration  of  the  term  for  which,  he  had  contracted.  We 
think  this  slight  circumstantial  difference  creates  none  in  prin- 
ciple between  the  cases.  Watson  continued  to  be  tenant  af^ 
ter  the  expiration  of  the  term  agreed  on  for  the  lease,  and  if 
tenant,  he  is  under  the  same  disabilities  on  this  subject  as 
though  he  had  been  such  by  express  contract.  Smith  had  a 
right  to  suppose  he  was  holding  for  him  and  under  him,  unless 
he  had  notice  that  the  fact  was  not  so;  and  unless  he  had  such 
notice,  the  possession  of  Watson  can  operate  nothing  against 
his  title.     Affirm  the  judgment. 

Judgment  affirmed. 


M'KlNLY    V8.    HOLLIDAT.    . 

A  bona  fide  possessor  of  land,  from  whom  the  same  had  been  reeoyered, 
is  entitled  to.8ach  improvements  as  have  permanentlj  improved  the  land* 
provided  the  value  thereof  does  not  exceed  the  valoe  of  the  rents  and 
profits. 

Bnt  where  a  party  improves  land,  with  a  knowledge  of,  or  notice  of  a 
better  title  in  another,  he  is  not  entjtied  either  in  law  or  equity  to  any  dim- 
inution from  the  rents  and  profits  by  reason  of  said  improvements. 

The  different  acts  of  assembly  allowing  the  valoe  of  improvements  to  be 
recovered  at  Jaw,  are  reconcileable  with  the  constitution  to  the  e^ctent  above 
laid  down,  but  no  further. 

Geo,  S,  Ycrger,  for  plaintiff  in  error. 

•5.  CuHonij    for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  the  value   of  improve- 
ments made  upon  the  defendant's  land.     The  defendant  had 
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Nashville,  the  older  and  better   title,    and  had  recovered  the  land  jd  an 

: '■  action  of  ejectment  from  the  plaintiff,  and  also  recovered  $112, 

v°  ^     for  rents  and  profits  of  the  same  land. 
Holliday  The  plaintiff  had  notice  of  the  defendant's  better  title  be- 

fore he  made  the  improvements  for  which  this  suit  is  brought. 
The  judge  charged  the  jury,  that  the  statutes  allowing  pay 
for  improvements  to  those  who  are  turned  out  of  possession 
by  an  action  of  ejectment,  are  unconstitutional. 

The  subject  of  the  constitutionality  of  these  acts  of  assem- 
bly, has  been  several  times  before  this  court,  and  although 
they  have  been  commented  on  very  much  at  length,  yet  a 
definite  and  satisfactory  adjudication. has  not  been  made.  To 
say  that  the  act  of  1805,  c  42,  shall  be  construed  according 
to  its  literal  import,  and  to  give  it  effect  to  the  whole  extent 
that  the-  legislature  seem  to  have  intended,  would  doubtless, 
be  to  impair  the  obligation  of  the  contract  which  the  State 
makes  with  every  grantee  of  land.  If  a  party  who  is  in  pos- 
session of  another  man's  land,  under  an  entry  which  may  have 
cost  him  but  a  few  cents,  can  make  whatever  improvements  he 
may  choose,  notwithstanding  he  may  know  of  the  existence  of 
the  better  title,  and  when  turned  out  by  an  ejectment,  may 
recover  for  th^  value  of  all  such  improvements,  it  is  easy  to 
see  that  he  may  in  this  way  often  become  owner  of  the  land, 
as  a  compensation  for  his  tresspass  upon  it;  and  although  the 
legislature  may  not  directly  deprive  the  true  owner  of  his  land, 
and  give  it  to  another,  yet  in  this  way  they  may  do  the  same 
thing  indirectly. 

It  is  not,  however,  now  contended,  that  this  Extended  ope- 
ration can  be  given  to  these  acts,  but  that  the  legislature  had 
the  power  to  give  the  party  an  action  at  law  for  so  much  as  he 
could  before  have  obtained  in  a  court  of  equity.  This  prin- 
ciple is  undoubtedly  correct,  and  is  fully  conceded  by  Judge 
Overton  in  Townsend  vs.  Shipped  heirsy  Cooke's  Rep.  300, 
and  is  not  denied  by  Judge  Whyte  in  J^ehon  vs.  Allen  and 
Harris^  1  Yer.  Rep.  383.  The  only  difference  of  opinion  in 
those  two  cases  is,  as  to  the  extent  of  relief  a  court  of  equity 
would  give  a  party  who  had  made  improvement's  on  another 
man's  land.  In  the  case  of  Tatonsend  vs.  Shipp,  the  court 
held,  that  if  one  take  possession  of  land  under  a   title  believ? 
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JDg  the  land  to  be  his  own,  and  under  that   belief  makes  im-  ^^^^J/^gg^' 
provements,  equity  would  interpose  in  favor  of  such  innocent  —  — ' 

possessor,  and  enjoin  the  claimant  from  taking  possession,  until  v 
by  the  rents  and  profits  the  improver  could  compensate  him-  ®  *  *^ 
self  for  his  labor.  Cook's  Rep  299.  This  principle,  Judge 
Whyte,  in  JVebon  vs.]^Zfen  and  Harris^  utterly  repudiates  and 
insists  that  equity  will  not  sustain  a  bill  for  improvements  by 
the  occupant,  whether  he  have  or  have  not  notice  of  the  true 
owner's  title — that  no  case  showing  such  a  precedent  can  be 
found,  and  that  the  court  in  Townsend  vs.  Shipp^  were  in  er- 
ror upon  this  subject,  in  following  the  civil  law  writers,  who 
he  says  are  not  authority  in  our  law,  but  are  cited  only  as  an 
ornament  to  discourse,  when  they  agree  with  the  law.  But 
Judge  Whyte  admits  that  courts  of  equity  in  decreeing  in 
favor  of  the  owner  for  the  rents  and  profits  under  special  cir- 
cumstances, will  fix  the  time  from  which  the  account  shall  be 
taken,  so  ns  to  compensate  the  possessor  for  improvements^ 
This,  be  says,  is  not  on  account  of  any  meritorious  claim  in 
the  possessor,  but  by  way  of  substraction  from  the  plaintiff 
for  neglect  or  default. 

Take  this  to  be  the  true  principle  upon  which  a  court  of 
equity  acts,  and  it  would  follow,  that  as  the  possessor  would 
be  entitled  under  particular  circumstances  to  a  diminution  of 
the  recovery  for  rents  and  prQ^ts,  the  legislature  might  give 
bim  an  action  to  recover  that  directly,  which  a  court  of  equity 
would  indirectly  award.  But  although  we  cannot  concur  in 
the  principle  laid  down  by  the  court  in  Townsend  vs.  Shipp 
before  referred  to,  to  the  whole  extent  there  assumed,  still  we 
think  the  grounds  assumed  by  judge  Whyte  are  too  restricted^ 
At  the  last  term  of  this  court  in  the  case  of  Jones  and  others 
vs.  Perry  and  others,  10  Yer.  Rep.*  it  was  determined 
that  Perry  and  Wheeler  should  be  entitled  to  such  im- 
provements as  bettered  the  condition  of  the  estate,  pro- 
vided the  value  thereof  did  not  exceed  the  value  of  the 
rents  and  profits.  Further  than  this  we  are  not  disposed  to 
go,  and  therefore,  we  are  not  of  opinion  that  compensatioiT 


*  Ante  page  59. 
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be  recovered.      1  akmg  the  above  principle  as  the  ground  oi 

V  decision,  it  follows,  that  although  the  acts  of  assembly  under 

^*^**'  consideration  are  not  unconstitutional  to  the  whole  extent  of 
their  provisions,  still  the  plaintiff  was  not  entitled  to  recover 
in  ihis  action.  The  proof  is,  that  before  be  made  his  entry 
and  before  he  improved  the  land  in  this  case,  be  had  notice 
of  Holiiday's  title.  If,  therefore,  Holliday  bad  filad  a  bill 
for  rents  and  profits,  McKinly  would  not  have  been  entitled 
to  any  diminution  of  the  decree  lo  be  made  by  reason  of  his 
improvements. 

Upon  the  whole,  if  the  court  had  charged  the  jury  accord- 
ing to  the  principles  established  in  this  opinion,  the  verdict 
ought  to  have  been  for  the  defendant,  and  therefore  the  court 
will  not  reverse  the  judgment  when  another  trial  will  produce 
the  same  results 

Judgment  affirmed. 


EsTELL  et  ah  vs.  Miller's  lesste. 

The  probate  of  a  deed  was  as  follows:  "State  of  Tennessee,  Fraoklm 
county,  February  term,  1820.  Theh  the -foregoing  mortgage  from  Joha 
DougliM-ty  to  Luke  Tiernan  &  c^on,  for  eight  acres  of  land,  was  duly  ac- 
knowledged in  open  court  and  ordered  to  be  registered.*'  £.  RusselU  elk.: 
Held,  that  this  was  a  sufficient  probate. 

This  was  an  action  of  ejectment  tried  in  the  circuit  court 
of  Franklin  county.  Upon  the  trial,  a  mortgage  deed  from 
John  Dougherty  to  Luke  Tiernan  &  Son  was  offered  in  ev- 
idence, which  was  however,  rejected  by  the  court,  because 
in  the  opinion  of  the  judge,  the  probate  endorsed  on  the  deed 
was  not  sufficient.  The  probate  is  as  follows:  "State  of 
Tennessee,  Franklin  county,  February  term  1820,  then  the 
foregoing  mortgage  from  John  Dougherty  to  Luke*  Tiernan  & 
Son,  for  eight  acres  of  land,  was  duly  acknowledged  in  open 
bourt^  and  ordered  to  be  registered.''     E.  Russell  clerk. 
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J.  Campbelly  for  plaiotiff  in  error. 

fV.  E.  ^ndersoHy  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  courts 

When  this  court  was  called  upon  at  its  March  term,  1836, 
in  the  case  of  Yergervs.  Youngs  reported  in  9th  Yer.  Rep. 
page  37,  to  review  the  decisions  previously  made  upon  the 
subject  of  tho  probate  of  deeds  for  the  conveyance  of  lands, 
the  cases  of  Henderson  vs.  Crawford^  and  Greenes  heirs  vs» 
Smith  and  Jones^  had  not  been  reported,  and  were  not  there- 
fore taken  into  consideration. 

The  court  in  the  case  of  Yerger  vs.  Youngs  had  no  design 
to  establish  any  new  principle  upon  the  subject  of  the  pro- 
bate of  deeds,  but  only  to  reconcile  the  previous  decisions  so 
far  as  they  could  be,  and  deduce  if  possible  a  rule  of  Action 
from  them  by  which  subsequent  cases  might  be  governed^ 

The  court  in  that  case  say,  "that  this  court  at  the  last  term 
having  said,  that  not  impeaching  prec ceding  cases  on  this  sub- 
ject, they  yet  regarded  them  as  having  reached  their  utmost  lim- 
it, (he  present  becomes  a  fit  occa^:>ion  to  review  those  cases  for 
the  purpose  of  discovering  the  pervading  principle  by  which 
they  are  governed."  The  principle  announced  was,  "that  to 
make  a  good  probate,  there  must  be  not  a  mere  historical,  but 
a  record  statement  showing  the  character  of  the  deed,  by 
naming  the  parties  and  giving  some  general  description  of  the 
property  and  showing  the  execution  in  one  instance  by  the 
bargainor,  in  another  by  the  proof  of  witnesses."  Tlwt  the 
court  was  extracting  a  principle  and  not  establishing  one,  is 
evidenced  by  the  remark  which  immediately  follows,  rix. 
*'we  seek  not  however  to  give  a*  difinition  m  decisions  of  thif 
sort,  the  attempt  is  frequently  alike  unsafe  and  impracticable.- 
The  principle  thus  extracted  is  sought  to  be  applied  to  the 
probate  of  the  deed  under  consideration  in  the  present  case. 
The  probate  of  this  deed  is  in  the  following  words: 

"State  of  Tennessee,  Franklin  county,  Eebruary  term 
1820,  Then  the  foregoing;  mortgage  from  John  Dougherty  to 
Luke  Tiernan  &  Son,  for  eight  acres  of  land,  was  duly  ac- 
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it  be  registered."     E.  Russell,  Clerk. 

This  it  is  said  is  an  historical  and  not  a  record  statement  of 
the  probate,  and  according  to  the  strict  meaning  of  words  it  i? 
true.  But  when  the  court  said  that  it  must^be  the  record, 
and  not  clerk  which  speaks  as  to  the  validity  of  the  probate, 
the  remark  must  be  construed  in  connexion  with  the  context, 
and  not  as  an  abstract  proposition. 

In  all  the  cases  which  we.  e  under  review,  the  clerk  had  un- 
dertaken to  certify  as  a  fact,  that  the  deed  had  been  correctly 
acknowledged  or  proven,  without  shpwing  the  parties,  the 
quantity  of  land,  or  any  thing  else,  by  which  the  court  could 
judge  whether  it  had  been  so  done  or  not.  This  the  court 
said  was  an  historical  statement,  meaning  thereby,  that  the 
clerk  could  not  certify  that  the  probate  had  been  well  made, 
but  must  show  how  it  had  been  done,  and  must  also  describe 
the  deed  with  sufficient  certainty,  so  that  the  court  might  be 
enabk*d  to  judge  that  the  particular  deed  had  been  proven. 

The  question  as  to  whether  there  should  be  endorsed  on 
the  deed  a  literal  copy  of  the  probate  certified  by  the  clerk, 
as  matters  of  record  are  required  to  be  certified,  was  not  pre- 
sented to  the  consideration  of  the  court,  and  a  determination 
to  that  extent  was  not  necessary  in  the  case,  and  was  not  in- 
tended, as  is  evidenced  by  the  commentary  upon  the  case  of 
Ross  vs.  M'^Clung^  in  G  Peter's  Rep.  of  which  the  court 
said:  ''The  probate  was  clearly  bad,  because  it  is  the  clerk  and 
not  the  record  which  speaks,  the  clerk  does  not  show  by  the 
record,  but  by  his  own  proper  assertion  what  was  done,  he 
does  not  state  how  done,  but  the  legal  effect  or  his  own  legal 
conclusion,"  and  by  the  general  remark,  "that  in  every  in- 
stance it  was  distrust  of  the  clerk  in  making  an  historical 
statement,  or  giving  his  opinion  of  the  legal  edect  of  what 
was  done" — from  which  it  is  evident  that  when  the  court  used 
the  words,  ''hibtorical  statement,"  they  were  considered  as 
synonimous  with  the  certified  opinion  of  the  court,  as  to  the 
legal  effect  of  the  probate."  These  remarks  have  been 
thought  necessary  in  order  to  show  that  the  case  of  Yerger 
vs.  Young  is  not  conclusive  upon  the  question  under  consid- 
eration. 
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This  brings  us  directly  to  the  question,  as  to  whether  this  Nashville, 
deed  of  mortgage  has  been  properly  proven.  We  think  it  - 
has  both  upon  principle  and  authority.  The  clerk  has  not 
taken  upon  himself  the  power  to  certify  his  mere  opinion  as 
to  the  validity  of  the  probate,  but  he  shows  the  parties  to  the 
deed  and  the  quantity  of  land,  and  has  certified  that  it  was 
duly  acknowledged  in  open  court,  which  ex  vi  termini^  imports 
that  it  was  so  done  by  the  vendor.  The  words,  "the  foregoing 
mortgage  has  been,"  &c.  in  his  certificate  substituted  in  the 
place  of  the  words,  "a  mortgage,"  (as  it  unquestionably  exists 
on  his  record,)  is  in  conformity  with  the  practice  of  all  the 
clerks  in  tl^e  State  ever  since  there  has  been  a  registration 
law,  and  to  reject  a  deed  for  this  informality,  would  be  indeed 
to  stick  in  the  bark.  Such  a  decision  never  has  been  made 
and  would  be  ruinious  in  its  consequences .  But  we  are  not 
left  to  the  necessity  of  deciding  this  case  on  principle  alone. 
It  came  directly  before  the  the  court  in  the  case  of  Greenes 
heirs  vs.  Smitk  and  Joues^  7  Yer.  .Rep.  487.  There  the 
probate  was  in  the  words  following:  "Slate  of  North  Caroli- 
na, I,  Isaac  Alexander,  clerk  of  the  court  of  pleas  and  quar- 
ter sessions  of  Mulenburgh,  at  the  court  house  in  Charlotte,  on 
the  4th  Monday  in  February,  in  the  year  1817,  do  hereby  cer- 
tify, that  William  Irwin,  one  of  the  subscribing  witnesses  to 
the  deed,  appeared  in  open  court  and  made  oath  that  the  said 
Robert  Irwin  signed,  sealed  and  delivered  the  within  deed 
for  the  uses  and  purposes  therein  mentioned."  This  probate 
was  held  to  be  good,  and  the  case  is  conclusive  on  the 
present,  unless  we  are  willing  to  overrule  it,  which  we  are 
not,  on  the  point  upon  which  it  was  determined,  and  which 
seems  to  have  been  the  only  question  considered,  though  we 
think  the  case  decidedly  wrong  upon  another  proposition,  which 
has  been  fully  discussed  and  decided  by  this  court  in  the  case 
o(  M^Iver^s  heirs  vs.  Clay^  9  Yer.  Rep.  257. 

This  rase  will  be  reversed  and  remanded  for  a  new  trial. 

Judgment  reversed. 
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Atkinson  vs.  Brooks. 

A  adttiintftered  upon  the  estate  of  B,  and  died  within  six  mooths  there- 
after. C  then  administered.  From  the  time  o(  the  grant  of  administration  to 
A,  to  the  commencement  of  this  suit  more  than  two  years  had  elapa^ 
ed,  but  less  than  two  years  from  the  grant  to  C:  Heldt  that  the  act  of 
1789,  c  23,  limiting  suits  against  executors  and  administrators  to  two  years 
did  not  bar  the  suit. 

W.  Thompson  and  W*  ^9.  Cook^  for  plaintiff  in  error. 
Geo.  S.  Yergerand  W,  JbAn^/on,  for  defendant. 
Green,  J.  delivered  the  opinion  of  the  court. 

The  suit  in  this  case  was  commenced  the  13th  day  of  July, 
1836,  against  the  plaintiff  in  error,  upon  a  simple  contract 
debt  entered  into  by  his  intestate  in  bis  life  time.  The  de- 
fendant below  pleaded  that  his  intestate  died  in  March,  1834, 
that  one  Drewry  Brimson  administered  on  his  estate  on  5th 
May,  1934,  and  died  on  the  24th  August  following,  that  him- 
self and  one  Benjamin  Kelly,  since  deceased,  took  out  let- 
ters of  administration,  de  bonis  non^  on  the  4th  August,  1825, 
and  that  more  than  two  years  elapsed  after  the  first  grant  of 
administration  upon  the  estate  of  his  intestate,  befoie  the  suit 
t^as  commenced.  To  this  plea  there  was  a  demurrer,  which 
was  sustained  by  the  court  below,  and  a  judgment  was  ren-r 
dered  for  the  plaintiff,  from  which  this  appeal  in  error  is  pros- 
ecuted. It  appears  from  the  plea,  that  the  first  administrator 
died  in  less  than  six  months  after  obtaining  letters,  and  that 
two  years  had  not  elapsed  after  the  second  administration  wa^ 
granted,  before  this  suit  was  commenced,  but  more  than  two 
years  elapsed  from  the  qualification  of  the  first  administrator, 
before  the  suit  was  brought.  The  question  is,  whether  the 
act  of  limitations  of  1789,  c  23,  §  4,  is  a  bar  to   the  action. 

By  the  act  of  1829,  c  67,  it  is  provided,  that  an  executor  or 
administrator  shall  not  be  liable  to  answer  any  suit  which 
shall  be  commenced  in  six  months  after  his  qualification  as 
such,  and  that  all  such  suits  may  be  abated  or  dismissed  at  the 
cost  of  tlie  plaintiff.  By  the  act  of  1 831 ,  e  23,  it  is  further 
provided,  that  any  judgment  obtained  against  an  executor  or 
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adminislralor  within  six  rnonihs  from  the  time  of  his  qualifi-f*''^*"^'^^* 
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cation,  shall  be  void,  and  it  shall  be  the  duty  of  such  executor  Aikingon 
or  administrator,  to  plead  the  act  of  1829,  c  67,  to  any  suit 
brought  against  him  in  said  time.  In  construing  this  very  act 
of  1789,  c  23,  §  4,  this  court  in  the  case  of  Bradford  vs. 
McLemorCy  3  Yerg.  Rep.  318,  says,  ''the  Sict  was  passed  to 
protect  the  property  and  estate  of  the  deceased  from  all  claims 
not  demanded  and  sued  for  within  two  years  after  there  was  a 
representative  subject  to  be  sued  and,  a  creditor  capable  of  su- 
ing. The  time  to  form  the  bar  commences  with  the  capacity 
to  sue."  To  apply  this  principle,  we  have  seen  that  the  act 
of  1829,  c  67,  and  the  act  of  1831,  c  23,  prohibited  a  suit 
to  be  brought  until  six  months  shall  elapse  from  the  qualifica- 
tion of  the  administrator;  until  after  that  time  there  was  no 
representative  subject  to  be  sued  ''nor  creditor  capable  of  su- 
jng;"-and  before  the  expiration  of  that  time,  the  first  adminis- 
trator dying,  left  the  parties  as  though  there  had  been  no  ad- 
ministration, until  the  plaintiff  in  error  qualified.  The  acts  of 
1829  and  1831,  before  referred  to,  have  the  effect  of  sus- 
pending the  operation  of  the  act  of  1789,  c  23,  §  4,  during 
the  period  mentioned  in  those  acts,  before  the  expiration  of 
which  time  it  cannot  be  said  that  the  said  act  of  1789,  com- 
mences running.  It  is  as  though  the  provisions  of  these  two 
acts  were  interpolated  upon  the  act  of  1789,  making  that  act  to 
say  that  no  suit  shall  be  brought  against  an  executor  or  admin- 
istrator, within  six  months  after  his  qualifications  as  such,  and 
all  claims  not  prosecuted  within  eighteen  months  thereafter 
shall  be  forever  barred.  This  construction  of  the  several 
acts  of  1789,  1829,  and  1831,  we  think  inevitably  follows 
from  the  principles  heretofore  established  by  this  court.  As 
the  first  administrator  died  before  the  expiration  of  six  montfasf 
the  act  did  not  commence  running  in  his  favor,  and  after  his 
death  it  could  not  commence  to  run  until  the  present  plaintiff 
in  error  qualified.  We  think,  therefore,  there  is  no  error  in 
the  judgment,  and  order  that  it  be  affirmed. 

Judgment  affirmed. 


I 


486  DFXfsroNs  in  the   supreme  court 


Nashvillk, 
Decembor,  1837 

Neely 


Neely  vs.  Wood. 


V 

Wood  ^  '^^^  ^^  ^'^^^  takes  effect  from  its  execution  and  delivery,  (although  not 

registered)  as  against  the  donor  and  all  who  elaim  oa  volunteers  under  him. 

Since  the  passage  of  the  act  of  1831,  c  90»  a  parol  gift  of  a  slave,  al- 
though accompanied  by  a  delivery,  is  void,  and  passes  no  title  to  the 
donee. 

R.  J,  Meigs ^  foi*  plaintiff  in  error. 

C,  Readifj   for  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  court. 

John  Wood,  the  father  of  the  defendant  in  error,  convey- 
ed   to  him  several  slaves  by  bill  of  sale,  which  was  duly 
proved  and  registered.     But  after  the  execution  of  the  bill  of 
sale,  and   before  its   registration,  John  Wood,  ihe    father^ 
made  a  parol  gift  of  one  the  slaves  to  one  Todd,  his  son  la 
law,  to  whom  he  was  delivered,  who  sold  and  conveyed  by 
bill  of  sale,  registered  after  that  of  John   H.  Wood's,  the 
slave  in  question,  to  the  plaintiff  in  error,  against  whom,    to 
recover  said  slave,  John  H.  Wood  brought  his  action  of  det- 
inue.    Upon  the  trial  much  testimony  was  heard,  tending  to 
show  that  the  sale  and   conveyance  of  the  negroes,  by  the 
father  to  the  son,  was  made  to   defeat  or  dela}  the  recovery 
of  alimony,  in  a  suit  brought  by  the  wife  of  the  former  against 
him.     The  court  charged  the  jury,  1st.   That  although  they 
might  believe  the  conveyance  of  the  negroes   from  the  father 
to  the  son,  was  intended  to  defeat  the  wife  of  the  former  in 
the  recovery  of  alimony,  still   it    would   not  be   void  as   to 
Todd,  to  whom  he  made  subsequently  a  parol  gift  of  one  of 
the  slaves,  nor  as  to  those  claiming  under  Todd.     2d.    That 
the  bill  of  sale  from  John  Wood  to  John   H.   Wood,  took 
effect  from  the  time  of  its  execution  and  delivery,  as  against 
John  Wood  and  his  son  in  law,  to  whom   the  gift  was  made. 
3d.   The  court,  deeming  it  unnecessary  to   the   decision    of 
the  case,  declined  to  give  an  opinion,  whether  the    gift  and 
delivery  of  possession  of  the  slave  in  question  to   the  son   in 
law,  would,  as  between  the  donor  and  donee,  transfer  to  the 
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that  the  12th  section  of  the  act  of  1831,  c  90,  had  probably  ' '- 

changed  the  law  on  the  subject,  and  that  every  gift  of  slaves  v 

without  writing  would  be  void,  even   bet\\een  donor  and  do-        Wood 

nee.     We  deem   these  several  propositions  to  be    correct. 

The  first  announces  the  familiar  principle,  that  a  deed,  void 

as  against  creditors,  is  yet  good  against  the  party  making  it, 

and  those  claiming  under  him,  in  right  of  representation  or  as 

volunteers. 

The  second  proposition  was  maintained  in  the  case  of 
jKxi/'s  lessee  vs.  McGuire  and  others^  8  Yer.  Rep.  92,  and 
we  think  properly  maintained.  We  assent  to  the  reasoning 
upon  that  point  in  the  case  referred  to. 

3d.  The  circuit  court  was  correct  in  supposing  it  not  ne- 
cessary to  the  determination  of  the  case,  to  place  a  construc- 
tion upon  the  12th  section  of  the  act  of  1831,  c  90,  nor  is  it 
necessary  here.  But  as  it  is  important  that  society  should 
early  know  how  to  act  with  a  view  to  the  provisions  of  that 
"section,  we  think  it  proper  to  depart  from  our  usual  course 
of  saying  no  more  than  is  necessary  to  the  decision  of  a 
case,  and  to  observe,  that  in  the  intim'ation  of  opinion  upon 
that  section,  which  the  circuit  court  gave,  we  think  it  was 
correct.  The  words  of  the  said  section  in  question,  are, 
that  ''all  deeds  of  gift  for  slaves  shall  be  in  writing,  or  the 
same  shall  be  utterly  void,  and  of  no  effect  whatever,"  or, 
reforming  the  mal- collocation  of  the  words,  produced  no 
doubt  by  accident  or  mistake,  and  making  them  as  they 
stand,  insensible  and  absurd,  as  follows,  ''all  gifts  of  slaves 
shall  be  by  deed  or  in  writing,  or  the  same  shall  be  utterly 
void  and  of  no  effect  whatever,"  it  can  be  a  matter  of  little 
difficulty  to  give  the  proper  construction  to  words  of  such 
strength  and  directness.  Before  1831,  either  a  parol  or  writ- 
ten gift  of  slaves  would  have  been  void  as  against  creditors. 
When  the  section  in  question,  therefore,  declares  that  a 
"parol  gift  of  slaves  shall  be  utterly  void  and  of  no  effect 
whatever,"  it  must  mean  as  between  donor  and  donee,  as 
well  as  in  other  respects.'  Such  is  the  plain  meaning  of  the 
words,  such  the  policy  of  the  act,  and  such  the  construction 
which  the  courts  of  North  Carolina  have   placed   upon  their 
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Nashville,  statute   of  1806,  containing  a  similar  provision.      Let  the 

December,  1837.  j         m  t 

judgment  be  amrnied. 

^^*'*^™^  Judgment  affirmed* 

Curie 


Chrisman  vs.  Curle. 

The  practice  of  the  circuit  courts  to  dispose  on  the  first  day  of  the  term 
of  causes  which  are  not  litigated,  and  to  which  no  .  defence  is  intended  to 
be  made,  is  unobjectionable. 

J,  Campbell^  for  plaintiff. 

JJf.  Taul^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt.  It  was  tried  in  the  circuit  court 
below  on  the  first  day  of  the  term,  being  number  fifty-foor 
on  the  docket,  and  no  preceding  case  having  been  disposed 
of.  It  was  admitted  by  the  counsel  for  the  defendant,  and 
by  the  defendant  himself,  who  was  In  court,  that  there  was 
no  defence  against  the  action. 

It  appears  from  proof  heard  at  the  time  by  the  court,  that 
the  practice  had  for  some  time  been  to  call  over  the  docket 
on  the  first  day  of  the  term,  and  to  dispose  of  such  cases  as 
were  without  defence  and  unlrtigated.  This  practice  seems, 
however,  not  to  have  been  at  all  times  uniform.  It  is  ob- 
jected here,  that  the  adoption  of  the  practice  in  question  has 
deprived  the  defendant  of  the  delay  which  he  would  have 
obtained  by  the  regular  and  consecutive  trial  of  the  cases  ac- 
cording to  their  order  of  place  upon  the  docket.  But  if  this 
be  to  him  a  loss,  it  is  not  an  injury.  It  is  essential  to  the  pro- 
per conduct  and  disposal  of  public  business,  and  to  the  suc- 
cessful administration  of  justice,  that  the  circuit  couit  should 
possess  and  exercise  the  power  of  determining  the  course 
and  order  of  their  proceedings.  Their  discretion  in  matters 
of  this  discription  may  be  subject  to  the  revision  of  this 
court,  but  it  will  be  in  cases  where  the  discretion  has  been 
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80  exercised  as  probably  to  bave  produced  injury.    We  iffirift  ^^^liJ^i^^ 
the  judgment. 

Jlidgment  affirmed. 


boWELt   1>8\    BaILEZ  and    CocHRAN. 

Where  property  is  loaned  by  a  father  in  law  to  hia  ion  in  law,  and  the 
latter,  after  retaining  posseasion  thirteen  years,  re-delivers  it  to  his  father  ia 
law,  who  bona  fide  retained  it  at  hia  property  for  eight  days,  and  then  re- 
loaned  it  to  his  son  in  law:  Held,  that  the  father  in  law  does  not  forfeit  hli 
right  nnderthe  provisions  of  the  act  of  1801,  to  crcfditors  and  pnrehaaefi 
tif  the  son  in  law,  who  beeame  sttch  after  the  second  loan,  unless  the  soft 
m  law  had  five  years  ^ossebsion  after  the  second  loan  was  made. 

This  is  an  action  of  trover,  brought  by  fiaily  and  Cochrtift 
against  Dowell,  to  recover  the  value  of  a  negro  slave  Eliasr. 
The  bill  of  exceptions  shows  that  Dowell,  on  the  marriage 
of  his  daughter  wi.h  Dawson  B.  Harris,  made  a  verbal  loaft 
to  them  of  the  negro  in  controversy,  who  remained  in  the 
possession  of  Harris  thirteen  years.  In  1824,  Harris  and 
his  wife  parted,  and  Harris  sent  the  negro  in  controversy  to 
Dowell,  with  his  wife.  The  negro  remained  in  possession 
of  Dowell  eight  days,  when  Harris  and  his  wife  coming  to- 
gether again,  Harris  requested  Dowell  to  send  him  the  ne^ 
gro  for  a  week  to  pick  out  cotton.  The  negro  was  sent  ac- 
cordingly, and  remained  in  possession  of  Harris  two  years, 
when  Baily  and  Cochran  purchased  him  from  Harris  for 
j(900,  and  took  at  bill  of  sale  which  has  been  proved  and 
registered.  Dowell  afterwards  got  the  negro  into  his  posses- 
sion and  refused  to  give  him  up. 

The  court  charged  the  jury,  that  to  entitle  the  defendant 
to  claim  said  negro,  by  virtue  of  the  redelivery  of  him  tb 
Harris,  he  must  have  had  three  years  possession  of  said  negro 
after  said  redelivery,  and  that  if  be  was  redelivered  to  him, 
and  remained  any  time  short  of  three  years,  and  then  eame 
to  tlie  possession  of  Harris,  the  title  of  a  purchaser  from 
Harris  would  be  valid  against  Dowell,  although  mad^  after 
VOL.   10.  62 


DoweO 
Bafly 
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Nashville,  said  redelivery,  and  before  five  years   had  elapsed,  from  the 

December,  1{!37.  i  ■        •.  xt        •  i  i  i     ir^rxi  nir 

second  lending  to  Hams,  under  the  act  of   loOj,  c  25. 

Dowell 

gj^lJ  R,  Ij,  CaratherSy  for  pLiintifF  in  error,  cited  6  Munford's 

Rep.  101,  306,  307:  4  Miimford's  Rep.  313:   PorUr  and 

•Allison  vs.  Armstrong  and  Center^  2  Ver.  Rep.  74:   Walker 

vs.  fVynn,  3  Yer.  Rep.  62,  73. 

Hubbard  and  JMcLaitiy  for  defendants. 

Green,  J.  delivered    the  opinion  of  the  court. 

The  charge  of  the  judge  indicates  that  his  understanding  of 
ihe  operation  of  the  act  of  1801,  c  25,  is,  that  the  negro 
having  been  possessed  by  Harris  for  more  than  five  years, 
became  his  property.  For  if  the  property  were  not  vested 
in  Harris,  there  was  no  reason  for  telling  the  jury  that  it 
would  require  a  possession  of  the  slave  three  years  by  Dow- 
ell, in  order  to  give  him  a  title  better  than  that  of  a  purchaser 
firora  Harris.  But  this  couit  has  decided  in  the  case  of  wJn- 
drew  vs.  Hartsfield^  3  Yer.  Rep.  40,  and  Walker  vs.  Wynn^ 
3  Yer.  Rep.  13,  that  the  third  section  of  the  act  of  1801,  c 
25,  ''applies  only  as  between  the  lender  and  borrower,  and 
saves  the  right  of  the  former  to  reclaim  and  recover  the  pro- 
perly loaned."  Although,  therefore,  for  the  benefit  of  cre- 
ditors and  purchasers,  if  a  verbal  loan  be  made,  and  the  bor- 
rower retain  possession  for  five  years,  the  property  shall  be 
deemed  to  be  with  the  possession,  still  the  borrower  himself 
has  acquired  no  title  that  he  can  set  up  against  tiie  lender. 

Hence  it  follows,  as  decided  by  this  court,  in  the  case  of 
Walker  vs  Wynn,  that  if  the  person  who  made  the  loan, 
regain  possession  and  hold  the  property  bona  fid  for  himself, 
and  afterwards  make  another  loan  of  the  same  property  to  the 
same  person,  he  does  not  forfeit  his  right  to  creditors  or  pur- 
chasers who  become  such,  after  said  second  loan,  unless  the 
properly  be  held  five  years  by  the  loanee,  from  thf^  date  of 
said  second  loan.  Nor  is  it  required  that  the  owner  shall 
have  any  particular  length  of  possession,  in  order  that  his 
title  may  be  thus  preserved.  It  is  sufficient  if  he  has  the  pro- 
perty back,  in  his  possession,  holding  it  bona  fide  as  his  own. 

The  chaige  of  the  court   in    this  case,  that  Ddwell   must 
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have  held  possession  of  ihe  neero   three    years,  or  his    title  Nashville- 

„,^   n        ♦  u             1         •           I                I           c          TT      •       •           *^<^<^''"  ber,  1837 
would  not  be  good  against  the   j>urcnaser  from  Hams,  is  er — 

roneous.     Reverse  the  judgment  and  remand  the  cause  for         "J  ^ 
another  trial.  Carney- 

Judgment  reversed. 


Carnet  vs.  Carney . 

Where  a  defendant  in  an  exocotion,  who  re.-'ided  on  the  land  levied  on, 
was  present  at  ihe  salf,  but  did  not  aid  or  as^sist  in  the  sale:  Meld,  that  this 
was  not  a  waiver  of  the  twenty  days  notice  in  writing,  required  by  the  act 
of  1799,  c  13. 

The  only  question  in  this  case  arose  upon  the  charge  of 
the  court  below  to  the  jury.  The  charge  is  staled  in  the 
opinion  of  ilie  court,  delivered  by  Judge  Green. 

W.   Thompson^   for  plaintiff  in  error. 

Geo.  S.  Yerger,  for  delendanl. 

Grei:n,  J.  delivered  the  opinion  of  the  court. 

We  have  not  thought  it  necessary  to  notice  several  of  the 
questions  which  have  been  made  in  the  argument  of  this  case. 
We  think  the  court  erred  in  that  part  of  the  charge  in  which 
the  judge  says,  "that  if  the  defendant  in  the  execution,  who 
resid(?d  on  the  land,  did  not  have  twenty  days  notice  in 
writing,  but  was  present  and  knew  of  the  sale  and  did  not 
object  to  it,  but  permitted  it  to  go  on  without  claiming  the 
twenty  days  notice  in  writing  from  the  sheriff,  and  without 
notifying  the  persons  whom  he  saw  bidding  for  it,  that  he  had 
not  had  such. notice,  that  he  was  bound  by  it,  and  that  the 
sale  was  not  void  on  that  acoount." 

This  is  going  much   far:her  in   making  the  act  of  the  par- 
ty evidence   that  he    had  received   the    twenty  days  notice 
required  by  the  act  of  1799,  c  14,  §  I,  tlian   the  opinion  of 
this  court,  in  the  case    J^oe  vs.    Purchapile^  5  Yer.  Rep. 
216,  warrants.  In  the  conclusion  of  the  opinion  in  that  case. 


making  the  sale,  stood  by  at  the  time,  and  had  an  understand- 
ing with  the  purchaser  for  his  benefit.     All  this  amounts  to  a 
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Nash YiLLB,  the  court  says.     "The  defendant  by  his  conduct  assisted  in 

December,  1837.      T  *i  J 

Carney 

▼ 

^*P®?      waiver  of  notice." 

We  approve  the  decision  in  that  case,  and  think  that  in  all 
cases  where  the  defendant  is  present,  assisting  at  the  sale,  or 
by  other  act,  evinces  his  willingness  that  it  should  go  on,  it 
IS  a  waiver  of  the  notice  required  by  the  act,  or  evidence 
that  such  notice  was  actually  given.  In  such  case,  the  party 
by  his  acts  would  show  that  he  possessed  all  the  knowledge 
he  wished,  or  that  would  be  useful  to  him.  As  the  notice 
required  by  law  is  for  his.  benefit,  he  may  waive  his  right  ta 
require  it.  And  if  he  should  do  so,  either  by  express  words 
or  by  acts  equivalent  thereto,  he  shall  not  afterwards  be  heard 
to  say  he  had  not  (he  notice  required  by  law.  But  lo  say, 
that  if  the  defendant  in  an  execution  is  present  at  the  sale  of 
his  land,  and  does  not  object  to  it,  and  notify  the  bidders 
that  he  has  not  had  the  notice,  he  shall  be  bound  by  his  si- 
lence, and  shall  not  afterwards  object  to  the  sale  for  want  of 
the  notice,  is  going  too  far.  It  is  enough,  in  ray  opinion,  to 
hold  the  sale  valid,  if  he  shall  actually  promote  it,  or  consent 
that  it  may  be  made — ^his  mere  silence  is  not  sufficient.  Re-. 
verse  the  judgment  i^nd  remand  the  cause. 

Jcj^dgment  reversed*. 


V 

SUcy 
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Nabhvillx, 

Tc*^  . December,  1837. 
HOMPsoN  vs,  Stacy..  ! 

Thompson 
A  liowrAss  cannot  maintain  an  action  of  assumpsit  for  nae  and  occupation 
against  a  tenant  from  year  to  year,  for  rents  which  accrue  after  the  death 
of  her  husband,  and  before  the  assignment  of  her  dower,  although  no  dama- 
ges were  given  to  her  when  her  dower  was  assigned. 

Under  the  statute  of  1784,  c  2,  §  9,  authorising  the  widow  to  file  her  pe- 
tition in  the  county  or  the  circuit  court  of  the  county  where  her  husband  usu- 
ally resided,  if  the  right  to  dower  is  disputed,  a  jury  must  be  empannelled 
to  try  it,  and  the  damages  are  to  be  assessed  by  the  jury. 

If,  upon  a  petition  filed  under  said  statute,  the  widow's  right  to  dower  is 
not  disputed,  and  she  claims  damages  which  are  not  admitted,  a  writ  of  en- 
quiry miftt  be  awarded  to  ascertain  them. 

If  the  widow's  dower  be  assigned,  under  the  provisions  of  the  act  of 
1784,  and  no  damages  are  assessed  or  given  to  her  in  that  proceeding,  her 
right  to  recover  damnges  is  forever  gone. 

If  a  separate  and  distinct  action  would  lie  by  a  widow  to  recover  damagos 
after  an  assignment  of  dower,  it  must  be  brought  against  the  tenant  of  the 
freehold,  whose  duty  it  is  to  assign  dower,  and  not  against  a  tenant  for  yeara^ 

C.  Ready^  for  plaintiff  in  error. 
A.  /.  MeigSj  for  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  question  presented  for  the  determination  of  the  court 
in  this  case  is,  whether  a  dowress  can  maintain  an  action  of 
assumpsit  for  use  and  occupation  against  a  tenant  from  year 
to  year,  to  recover  rents  which  accrued  after  the  death  of  her 
husband,  and  before  the  assignment  of  her  dower,  no  dama- 
ges having  been  decreed  to  her  when  dower  was  assigned.  A 
correct  consideration  of  this  question  requires  an  examina- 
tion of  the  nature  of  an  estate  in  dower,  and  the  remedies 
provided  for  its  recovery  and  enjoyment  by  the  common  and 
statute  laws  of  Great  Britain,  and  the  changes  which  have 
been  made  relative  thereto  by  the  st  itute  laws  of  the  State  of 
Tennessee. 

By  the  common  law  a  widow  is  entitled  to  dower  in  the 
one-third  part  of  all  the  real  estate  of  which  her  husband  was 
seiaeed  during  coverture.     This  right  commences  with  the 


iiarrmge  anrl  is  consummiitt'rl  iipoii  llie  death  of  liie  husband; 
el,  neverlliuless,  mi  ri^iil  ol"  eiUry  ai-criies  till  ati  asilgiinienl 
•(  her  iiiierest  li;is  been  Sjieci^lly  iiuide.  This,  it  lias  been 
ibserved,  is  probably  the  only  iiisiaLtce  in  whicii  a  lille, 
hoiigli  uoinpli;le  aniJ  iiiiopiiosed  by  any  adverse  right  of  pos- 
essioii,  duos  not  confer  on  the  person  in  wliom  it  is  vested 
lie  rig!it  of  rciliiciiig  it  into  possession  by  entry;  her  silua- 
iuci  i[i  ibis  respect,  is  aiianoiiialous  casein  llielaw  ufEngland, 
Mndirig  upon  its  oivli  particular  eircninstanees,  and  neither 
lorrowing  or  aflbnling  any  analogies.  I'ark  on  Dower,  334. 
To  such  an  extent  lias  this  principle  been  carried,  that  the 
intry  of  the  wife  upon  her  husband's  death  without  assign- 
nent  is  treated  as  an  abatement,  and  a  dowress  in  under  a 
■oid  assiginent  may  be  treated  as  a  disseisor.  Dal.  Hep.  100: 
.  Burrow's  Rep.  III.  The  reason  the  law  denies  a  right  of 
inlry  in  the  wife,  allhnngh  her  title  is  consuniniale,  is  to  be 
bund  in  the  injustice  wliicii  would  result  from  j)erniitting  her 
o  carve  for  herself  such  portions  of  lier  deceased  husband's 
!state  fis  might  pler.se  her,  without  regard  to  the  rights  of  the 
ieirs  at  law  or  devisee;  and  that  her  title  to  be  endowed,  is 
lot  of  an  undivided  third  of  the  entirety,  but  of  a  third  part 
n  severalty,  which  third  part  is  unascertained  till  assignment, 
md  therefore  bearing  no  analogy  to  the  case  of  coparceners, 
IT  Other  persons  entitled  to  undivlde  1  shares.  Park  on  Dow- 
ir,  iJSa,  336.  The  necessary  results  from  this  principle  of 
aw  are,  that  upon  the  (!eath  of  the  husband,  his'rea!  estate 
lescends  to  his  heir  at  law,  or  devisee,  who  has  the  tindivi- 
led  aeiaaii  till  an  assignment  of  dower  has  been  made,  and 
ffho  alone  can  receive  rents  and  profits,  and  bring  suits  to  re- 
lover  the  possession,  and  for  injuries  done  to  the  estate. 
That  until  an  assigninent  has  been  made,  there  is  no  privily 
lither  of  estate  or  of  contract  between  the  widow  and  any 
enant  of  the  estate,  and  that  she  can  maintain  no  possessory 
ction  if  any  assignment  of  Iter  dower  is  refused.  By  the 
tatule  of  JUagna  Charla.  dnweris  to  be  assigned  within  for- 
y  days  after  the  death  of  the  husband,  but  if  this  be  not  done, 
ud  the  widow  be  compelled  to  resort  to  legal  imeans  to  cn- 
orce  an  :issignment,  her  remedy  is  by  a  writ  of  dower  ttnrfe 
Ahil  hnbil,   or  by  a   writ  of  right  of  dower,    which  can  be 
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brought  against  no  one  but  tlio  tenant  of  liie   freehold,  be- 
cause llie  assignincnl  of  dower  liein§  an,  act  Involving  the  in-  ■ 

terfisl  of  the  persons  entitled  to  llie  inheritance,  il  is ■■■•" 

that  no  one  shall  he  legally  competent  to  assign  dc 
has  a  less  estate  than  one  of  freehold.  Tliey  therefo 
lie  against  a  guardian  in  socage  or  any  person  who 
chattel  interest,  as  renani  hy  elegit,  or  tenant  for  yeai 
Dow.  PI.  68:  9  Itep.  17:  Park  on  Dower,  235. 
either  of  these  modes  of  proceeding,  she  obla'ns  j 
dower  is  assigned  by  the  sherifT  on^tlic  land,  and 
then  proceed  to  recover  possession  by  ejectment.     P: 

The  writ  of  dower,  uii'le  nihil  habtl,  is  used  in 
where  no  dower  iias  been  assigned,  but  if  pari  have 
signed  the  proper  remedy  is  the  writ  of  right  of  dov 
is  more  general,  extending  either  lo  a  part  or  th 
Both  of  tiiese  are  wriis  of  right.      Park  on  Dower,  S 

Dower  having  then  to  be  recovered  by  a  real  a 
damages  were  at  common  law  recoverable  by  the  wi 
deieniion,  becaus'J  damages  can  only  he  given  for  t 
tion  of  the  possession,  and  in  writs  of  right  where 
itself  is  disputed,  no  dam;)ges  are  giveii,  because  no 
done  until  the  right  is  determined.  Coke  Lit.  32,  b 
36:    1  Cruise,  109:  2  Institutes,  2S6:    10  Coke,  21 

This  rule  however,  was  partially  remedied  by  t 
of  Merlon,  passed  20lh  Henry  [II,  c  1,  which  pro' 
"widows  which,  after  the  death  of  their  husbands. 
forced  of  their  dowers,  and  cannot  have  their  dowtrr 
amine  wilhont  plea,  whosoever  deforce  them  of  ihe 
or  quarantine  of  the  lands  whereof  their  liusbands  die 
and  that  ihe  same  widows  afier  shall  recover  by  plea, 
be  convicted  of  such  wrongful  deforcement,  shall  y 
ages  to  (he  same  widows,  that  is  to  say,  the  value  of 
dower  to  lliem  belonging,  from  tile  time  of  ihe  deat 
husbands,  until  the  day  that  the  said  widows  by  jut 
our  court  liavo  rocoveri'd  seizin  of  their  dowrr." 

By  damages  are  to  be  understood  the  profits  of 
part  of  the  esta'.e  since  the  death  of  the  husband, 
dueling  outgoings,  and  such  datnages  as  the  wife  has 
by   the  detention   of  her    dower.      Doci.    and    Stud 
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NABHVII.L1B.  Hargrave's  Coke  Lit.  32j  b,  n.   4:  1  Leon.  Reports,  56:  2 
^^z; Barnes'  Rep.  181:  Park  on  Dower,  306. 

TbompsoD 

V  The  statute  of  Merton,  in  giving  ilamages,  has  specified  no 

^^^y  particular  method  of  ascertaining  them,  but  has  left  the  man- 
her  of  doing  so  to  the  discretion  of  the  court,  and  the  prac« 
lice  adopted  is,  unless  the  damages  are  either  admitted  by  the 
party,  or  ascertained  by  the  jury  who  try  the  action,  to  grant 
a  writ  of  enquiry,  and  if  judgment  is  given  for  the  demandant 
by  default,  confession  or  any  other  way  than  by  verdict,  there 
must  of  necessity  be  a^ury  empannelied  to  assess  the  dama^ 
ges.  2  Barnes'  Rep.  442:  Hargrave's  Coke  Lit.  32  b,  ik. 
4:  Park  on  Dower,  307. 

But  if  the  heir  or  feoffee  assigns  dower  and  the  widow  ac^ 
cepts  thereof,  without  an  allowance  for  her  damages,  she  can^ 
not  afterwards  claim  them,  because  having  accepted  dower, 
Which  is  the  principle,  she  cannot  afterwards  sue  for  damages 
which  are  only  accessory.  Coke  Litt.  33  a:  1  Cruise's  Di- 
gest, 170:  Park  on  Dower,  310.  For  the  same  reasons,  if 
'she  have  judgment  final  on  a  writ  of  right  of  dower  without 
an  assessment  of  her  damages,  she  shall  not  afterwards  have  a 
separate  action  for  their  recovery. 

This  is  a  brief  revFew  of  the  redress  extended  by  the  com^ 
tnon  law  courts  in  England  to  widows  in  relation  to  their 
dower  rights.  The  court  of  chancery,  as  early  as  the  reign 
of  queen  Elizabeth,  began  to  assume  a  remedial  jurisdiction 
on  claims  of  dower,  the  progress  of  which  it  is  unnecessary 
for  our  present  purpose  to  trace,  it  being  sufficient  to  ob- 
serve that  although  relief  is  now  readily  extended  in  thatcoart 
to  widows  claiming  dower,  yet  it  is  universally  admitted  that 
the  question  of  right,  if  controverted,  must  be  sent  to  law  to 
be  tried  by  a  jury.  2  Brown's  C.  C.  631,  633,  case  of 
Custis  vs.  Custis:  2  Vesey,  jr.  128,  case  of  Mundy  vs» 
Mundy:  2  Sch.  and  Lefroy^  391,  D^^rcy  vs.  Blake:  and 
that  in  assessing  damages  under  the  statute  of  Merton,  the 
same  construction  is  given  as  at  law,  and  that  no  bill  will  be 
retained  which  is  filed  only  for  an  account  of  rents  and  profits 
Vvhich  accrued  between  the  death  of  the  husband  and  the  a*- 
^ignment  of  dower. 

It  IS  then  obvious  that  previous  to  the  passage  of  the  stat- 
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ute  of  Merton  a  dowress  had  no  remedy  whatever  for  the  >e-  NAsHvti.i.«, 
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cover/  of  (he  mesne  profits  of  her  estate,  which  had  accrued  — — 

from  the  death  of  her  husband  to  the  time  of  the  assignment  y 

of  her  dower,  that  after  the  passage  of  that  statute,  they  could  ^^^ 

only  be  recovered  as  damages  in  a  writ  of  dower,  or  a  bill  in 
equity  filed  for  the  purpose  of  having  her  dower  assigned, 
neither  of  which  could  be  prosecuted  against  any  person  but 
the  tenant  to  the  freehold,  and  that  no  separate  action  can  be 
brought  for  their  recovery  against  him,  much  more  can  it  not 
be  brought  against  a  tenant,  having  only  a  chattel  interest  in  the 
estate,  against  whom  a  dowress  has  no  cause  of  action  whatever 
except  for  rents  which  accrue  after  the  dower  has  been  assigned* 

We  next  proceed  to  enquire  what  changes  have  been  made 
relative  to  this  subject  by  the  statute  laws  of  this  State. 
There  are  but  two;  one  in  I'elalion  to  the  estates  of  which 
she  shall  be  endowed,  and  the  other  in  relation  to  the  remedy 
to  be  pursued  for  the  recovery.  By  the  act  of  1784,  c  23, 
§  8,  widows,  instead  of  being  entitled  as  they  were  at  com- 
mon law  to  dower  in  one-third  part  of  all  the  lands  of  which 
their  husbands  were  seized  during  coverture,  are  only  thus  en- 
titled in  the  lands  of  whicl)  they  die  seized  or  possessed. 
And  by  the  act  of  1784,  c  2,  §  9,  they  are  authorised  to  file 
a  petition  in  the  circuit  court  or  county  court  of  the  county 
where  their  husbands  shall  have  usually  dwelt  before  their 
deftth,  the  proceedings  upon  which  shall  be  in  a  summary 
manner,  and  be  heard  and  determined  at  the  first  term  of  the 
court,  provided  the  party  petitioning  shall  have  given  ten  days 
previous  notice  to  the  heirs  and  executors  or  administrators 
of  her  deceased  husband.  This  statute  further  provides,  that 
a  jury  of  twelve  men  shall  be  summoned  by  the  sheriff,  who 
shall  allot  and  set  off  to  the  widow  her  dower,  but  makes  no 
provision  for  the  recovery  of  the  mesne  profits,  from  which 
it  is  argued,  that  inasmuch  as  the  common  law  mode  of  pro- 
ceeding by  a  writ  of  dower  is  obsolete,  and  as -the  statute  has 
only  authorised  the  court  to  empannel  a  jury  to  aHot  and  set 
off  the  dower,  and  has  not  given  it  the  power  to  assess  the 
damages  given  by  the  statute  of  Merton,  the  widow  is  left 
without  remedy  unless  she  can  maintain  an  action  of  assump- 
sit for  their  recovery. 

VOL.  10.  63 
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NASHV11.LE,      We  do  not  assent  to  this  reasoning.     In  the  passage  of  thiV 

December  1837.  °  .  . 

-rr- statute  there  was  no  intention  to  alter  the  relative  rights  of  the 

V  dowress,  and  the  heir  or  devisee,  or  to  establish  new  relations 

^^^  between  her  and  the  tenant  of  the  estate,  but  only  to  substi- 
tute  the  more  simple  and  expeditious  remedy  by  petition,  in 
the  place  of  the  more  tedious  and  complicated  one  by  writ  of 
dower  or  bill  in  equity.  And  for  us  to  say  that  because  the 
statute  has  specified  the  mode  by  which  the  dower  shall  be 
allotted  and  set  apart,  that  the  court  has  not  power  to-do  more^ 
would  be  productive  of  the  worst  consequences,  and  destroy 
the  remedy  by  petition.  It  frequently  happens  tliat  the  right 
of  dower  is  disputed;  when  this  is  the  case,  how  is  the  ques- 
tion to  be  settled?  The  statute  makes  no  provision  for  it, 
does  it  therefore  follow  that  it  cannot  hd  determirjgd.**  Sure- 
ly not.  We  have  seen  that  the  heir  at  law  is  to  have  ten  days 
notice  of  the  proceedings,  for  what  purpose,  but  to  protect 
his  estate  against  the  claims  of  those  who  have  no  right,  and 
to  see  that  the  dower  is  set  apart  in  a  fair  and  equitable  man- 
ner? If  then  the  right  may  be  controverted,  how  is  it  to  be 
settled?  not  by  the  court,  for  no  such  power  is  given  in  the 
statute.  And  we  have  seen  that  where  the  right  is  disputed 
in  chancery,  the  question  must  be  sent  to  law  to  be  tried  by  a 
jury  and  in  proceedings  by  a  writ  of  dower,  the  right,  if  dis- 
puted, is  always  submitced  to  a  jury;  and  so  it  must  be  under 
our  statute,  authorising  a  proceeding  by  petition,  or  either  the 
court  must  usurp  the  province  of  the  jury,  which  is  illegal, 
or  the  tenant  to  the  freehold  is  left  without  the  power  of  pro- 
tecting the  estate  from  false  and  unfounded  claims. 

If  then  the  court  must  of  necessity  have  the  power  under 
the  statute  to  empannel  a  jury  to  try  the  question  of  right, 
why  shall  it  not  also  have  the  power  to  empannel  a  jury  to  as- 
sess  the  damages  given  by  the  statute  of  Merton.  Justice  to 
the  widow  makes  it  necessary  to  do  the  one,  as  does  justice 
to  the  heir  or  devisee  to  do  the  other.  We  have  seen  that  the 
statute  of  Merton  specified  no  particular  method  of  ascer- 
taining the  damages,  and  that  the  courts  established  the  prac- 
tice of  doing  so  by  a  writ  of  enquiry,  unless  they  were  admit- 
ted by  the  defendant,  or  ascertained  by  the  jury  who  tried  the 
action,  and  so  it  must  be  under  our  statute.     If  the  right  is  dis- 
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puted,  the  jury  empannelled  to  try  the  issue  may  assess  the  Nashville, 

^  ^  J     J  r  }  J  December,  1887. 

damages,  but  if  the  right  be  not  disputed  and  the  damages  - 
are  not  admitted,  they  must  be  assessed  upon  a  writ  of  enqui- 
ry, and  if  tliis  be  neglected  and  a  final  judgment  be  given  by 
the  court  upon  the  petition,  the  widow  forever  loses  her  dam- 
ages in  the  same  manner  as  if  she  had  received  from  the  tenant 
of  the  freehold  an  assignment  of  her  dower,  without  her  dam- 
ges,  or  had  permitted  a  judgment  final  in  a  writ  of  right  of 
dower,  without  having  them  assessed  by  a  jury. 

But  if  all  this  were  not  so,  and  the  argument  that  a  separate 
action  is  given  could  be  sustained,  it  is  clear  that  it  must  be 
brought  against  the  tenant  to  the  freehold,  whose  duty  it  is  to 
set  apart  the  dower  estate,  and  not  against  a  tenant  for  years, 
who  has  no  privity  either  of  estate  or  contract  with  the  wid- 
ow, until  her  dower  is  assigned.  For  these  reasons  the  judg- 
ment of  the  court  upon  this  case  agreed,  must  be  for  the  de- 
fendant. 

Judgment  accordingly. 


Trott  vs.  West,  Moss  &  Co. 

The  act  of  1801 ,  c  6,  §  59,  which  saya  "that  not  more  than  two  new  tri- 
als shall  be  granted  to  the  same  party,"  means  that  when  the  facts  have 
been  fairly  left  to  the  jury  upon  a  correct  charge  of  the  court,  and  they 
have  thrice  found  a  verdict  for  the  same  party,  no  new  trial  shall  he  award- 
ed ;  it  does  not  apply  to  cases  where  verdicts  have  been  set  aside  for  er- 
ror in  law. 

In  general,  if  the  bill  of  exceptions  does  not  stattf  that  all  the  evidence  in 
the  cause  is  contained  in  it,  the  court  will  presume  the  evidence  was  suffi- 
cient to  support  the  verdict. 

R,  J.  MeigSy  for  plaintiff  in  error. 

J.  Campbell  and  T.  H.  Fletcher^  for  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  a  trial  was  had  at  the  May  term,  1836,  of  the 
Warren  circuit  court,  and  a  verdict  was  had  for  the  defend- 
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Nashville,  ants  in  error,  who  were  plaintiffs  in  error,  which  was  set  aside 

*- -by  the  court  and  a  new  trial  awarded.     At  the  succeeding 

V  term  of  the  court  the  cause  was  again  tried,  and  the  p)ainii0s 

West  obtained  a  verdict,  which  the  court  refused  to  set  aside,  but 
gave  a  judgment  thereon;  from  which  judgment  an  appeal 
was  prosecuted  to  this  court.  At  the  last  term,  this  court  re« 
versed  the  judgment  of  the  circuit  court  for  misdirection  of 
the  jury  as  to  the  law  of  the  case,  and  remanded  the  cause 
for  another  trial.  At  the  last  May  term  of  said  circuit  court 
the  cause  was  again  tried  and  a  verdict  was  rendered  for  the 
plaintiffs  which  the  court  refusing  to  set  aside,  this  appeal  is 
prosecuted. 

1' he  counsel  for  the  defendants  in  error  insist,  as  there  has 
already  been  two  new  trials  in  the  cause,  the  court  is  forbid- 
den by  the  act  of  1801,  c  6,  ^  59,  to  grant  another.  The 
act  says  ^4hat  not  more  than  two  new  trials  shall  be  granted 
to  the  same  party."  This  means,  that  where  the  facts  of  the 
case  have  been  fairly  left  to  the  jury  upon  a  pVoper  charge  ol 
the  court,  and  they  have  twice  found  a  verdict  for  the  same 
party,  each  of  which  having  been  set  aside  by  the  court;  if 
t,he  same  party  obtain  another  verdict  in  like  manner,  it  shall 
not  be  disturbed.  But  this  act  did  not  intend  to  prevent  the 
court  granting  new  trials  for  error  in  the  charge  of  the  court 
to  the  jury,  for  error  in  the  admission  of,  or  rejection  of  testi- 
mony, for  misconduct  of  the  jury,  and  the  like. 

This  we  should  consider  the  proper  construction  of  the  act, 
if  we  were  now  for  the  first  time  called  upon  to  expound  it; 
but  such  having  been  the  uniform  practice  of  the  courts  since 
its  passage,  we  are  the  better  satisfied  with  this  view  of  it. 
Taking  the  interpretation  of  the  act  here  given  to  be  the  true 
one,  and  it  will  be  seen  its  provisions  are  not  in  the  way  of 
this  court  granting  the  new  trial  now  asked  for.  There  have 
been  but  two  new  trials  heretofore  granted  to  the  same  party 
in  this  cause,  and  one  of  them  having  been  awarded  by  this 
court  for  the  misdirection  of  the  jury  by  the  circuit  court, 
we  would  be  at  liberty  to  grant  a  new  trial  again  in  the  same 
cause. 

2.  But  defendants  in  error  insist  that  there  is  no  evitlcr.ce 
iothis  record  that  all  (he  proof  is  set  out  in  the  bill  of  excep- 
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irons,  and  consequently,  we  are  lo  presume  that  tlieie  was  ev-  ^^^J/^oJ^* 

idence  to  justify  the  verdict.     The  court  concurs  with  tlie t^ — 

counsel  in  this  view  of  the  case.  There  is  certainly  nothing 
fn  the  peculiiir  nature  of  the  question  in  issue,  and  the  proof 
by  which  it  must  have  been  supported,  to  indicate  satisfacto- 
rily that  all  the  evidence  is  set  out  in  the  record,  nor  is  ther« 
any  expression  used  indicating  that  all  the  proof  was  contained 
in  the  bill  of  exceptions.  The  rule,  therefore,  is  as  contend-* 
ed  by  defendants  counsel,  that  the  court  in  such  a  case  will 
presume  there  was  testimony  to  warrant  the  verdict.     Let  the 

judgment  be  affirmed. 

Judgment  affirmed. 


Tallt  vs.  Butterworth. 

To  constitute  a  good  nvn^cupative  will,  by  virtue  of  the  provisioDsof  the 
act  of  1784,  c  25,  §  16,  the  making  thereof  must  be  proved  by  two  witnea- 
■08,  both  of  whom  were  present  at  the  same  time  and  heard  the  same  dec- 
laration. 

The/ac/u77t  or  making  of  a  nun-cupafive  will  cannot  be  proved  by  two 
witnesses,  neither  of  whom  at  one  and  the  same  time  heard  the  same  decla- 
ration, but  each  of  whom  hcaul  a  different  declaration  made  at  a  different 
time,  but  both  in  substance  of  similar  import 

T.  Butterworth,  in  his  last  sickness,  intending  to  dispose 
of  his  property  to  the  plaintiff,  Eleanor  Tally,  by  a  ntin- 
cupative  will,  called  upon  a  witness,  Clements,  and  stated  that 
he  wished  to  make  his  will,  and  thereupon  declared  that  he 
wished  and  desired  his  property  to  go  to  his  niece,  Eteanor 
Tully.  Na  person  but  Clements  was  present  when  this  dec- 
laratioD  was  made,  but  the  decedent  requested  him  to  send 
some  other  person  to  whom  he  might  make  the  same  declara- 
tion. Clements  in  about  a  half  hour,  sent  the  witness,  Carr, 
to  whom  the  decedent  made  the  snme  declaration.  He  re- 
guested  both  witnesses  to  take  notice  that  it  was  bis  will. 
The  above  declarations  were  afterwards  reduced  to  writing 
within  the  time  required  by  the  act  of  1784,   c  22,   and  were 
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Nashv  ille,  offered  for  probate  as    the   nun-cupative  will  of  said  Butter- 

worth,  deceased. 

V  ^  The  judge  below  charged  the  jury,  that    to  make  a  good 

Butterworth  nun-cupati'e  will,  both  the  witnesses  required  by  the  act  of 
1784,  c  22,  must  be  present  at  the  same  time  and  hear  the 
declaration;  and  that  the  same  declaration  repeated  at  different 
times  to  different  witnesses;  not  more  than  one  being  present  at 
anyone  lime,  would  not  be  sufficient. 

J.J.  While,  for  plaintiff  in  error,  insisted,  that  a  nun-ctt- 
pative  will  proved  by  two  wilne:rses,  alihough  the  declaration 
of  the  testator  as  to  the  disposition  of  his  property  was  made 
at  different  times  and  when  both  were  not  present  at  the  time, 
was  valid;  that  the  case  was  within  the  words  and  spirit  of  the 
1784,  c  22,  §  15. 

J,  S.  Yerger^  for  defendant  in  error,  cited  and  commented 
on  the  following  authorities;  1  Williams  on  Ex.  68  to  64:  I 
Eccl.  Rep.  227,  230:  2  do.  147:  2  Black.  Com.  500,  501: 
4  Kent's  Com.  518. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  principal  question  arising  upon  the  record  before  the 
court  is,  whether  ihe  factum  or  making  of  a  nun-cupative  will 
can  be  well  proved  under  the  provisions  of  the  15th  section 
of  the  act,  April,  1784,  c  22,  by  tw-o  witnesses,  neither  of 
whom  at  one  and  the  same  time  heard  the  same  declaration, 
but  each  of  whom  heard  a  different  declaration  made  at  a  dif- 
ferent time,  but  both  in  substance  of  similar  import.  The 
section  is,  that  ^^no  nun-cupative  will  in  any  wise  shall  be  good 
where  the  estate  exceeds  $250,  unless  proved  by  two  wit- 
nesses present  at  the  making  thereof,  and  unless  they  or  some 
of  them  were  specially  required  to  beau  witness  thereto  by 
the  testator  himself  and  imless  it  was  made  in  his  last  sick- 
ness." This  language  is  perhaps  so  plain,  that  any  effort  to 
illustrate  may  serve  only  lo  obscure  it.  The  act  of  valid  nun- 
cupcUi4>n  under  the  statute,  must  be  proved  by  two  witnesses 
present  when  such  act  of  nun-cupation  takes  place.  A  nun- 
cupative will  under  the  statute  may  be  de6ned  to  be,  a  verbal 
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declaration,  made  by  one  in  his  last   sickness  as  lo  the  dispo-  i5^^^J/|gi^'  ' 

sition  of  his  property  after  his  death,  made  with  the  intention — / 

and  purpose  to  dispose  of  such  property,  and  made  aiso  in  the  v  i  ^ 

hearing  and  presence  of  at  least  two  credible    persons,  who      "  erwort  j 

shall  attest  the  same,  and  who,  or  at  least  some  of  them  were  ^ 

then  by  the  testator  himself  specially  called  on  to  hear  and 
bear  witness  to  such  declaration.  The  presence  of  two  wit- 
nesses and  what  is  technically  called  the  rogatio  testium^  are 
as  necessary  elements  of  the  statutory  nuncupation  as  the  dec- 
laration of  the  testator  himself.  If  the  declaration  be  made 
on  Monday  in  the  presence  of  one  witness  A,  and  a  declara- 
tion of  similar  import  on  Tuesday  in  the  presence  of  one  wit- 
ness B,  and  on  Wednesday  a  similar  declaration  in  the  pres- 
ence of  one  witness  C,  it  may  be  true  as  has  been  argued^ 
that  the  purpose  and  intention  of  the  testator  wouM  as  fully-be 
made  manifest,  and  be  as  certainly  established,  as  if  A  and 
B  had  been  together  present  on  that  day  and  heard  and  at- 
tested the  same  decLT/ation.  But  still  it  could  not  be  said  in 
the  language  of  the  statute,  that  there  were  two  persons  pres- 
ent at  the  making  of  any  one  of  these  declarations,  nor  that 
they  or  some  of  them,  namely,  the  persons  present  were  call- 
ed on,  &c.  The  latter  words  which  require  the  rogatio  testi-^ 
um^  so  far  from  showing  that  the  several  witnesses  testifying 
to  different  declarations  will  satisfy  the  statute,  show  the  con-» 
trary.  They,  the  witnesses  present,  or  some  of  them,  must 
be  called  on,  &c  which  simply  means,  that  although  all  must 
be  present  and  perhaps  hear  and  prove  the  rogatio^  all  need 
not  be  specially  called  upon.  This  section  of  our  act  of  1784, 
is  copied  and  somewhat  abridged  from  the  19th  section  of  the 
statute  of  Frpuds,  29th Ch.  II.  c  3.  That  section  is  as  follows: 
And  for  prevention  of  fraudulent  practices  in  setting  up  »iun-» 
capative  wills,  which  have  been  the  occasion  of  much  perju- 
ry; Be  it  enacted  by  the  authority  aforesaid,  that  from  and 
after  the  aforesaid  four  and  twentieth  day  of  June,  no  nwn- 
cupative  will  shall  be  good  where  the  estate  thereby  bequeath- 
ed shall  exceed  the  value  of  forty  pounds,  that  is  not  proven 
by  the  oaths  of  three  witnesses,  (at  the  least,)  that  were  pres- 
ent at  the  making  thereof,  nor  unless  it  be  proved  that  the 
testator  at  the  time  of  pronouncing  the  same,  did  bid  the  per- 
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NA»Hv!i,]L£,gons  Drsseul,  or  some  of  ihem,  bear   witness   that   such  wai 

December,  1837      .         , 

— — his  will,  or  to  that  effect,"  and  unless,  &c. 

Tally 

V  This  section  more  amplified  indeed  than  the  correspondiog 

utterwort    g^^jjjQQ  gf  qu^  slati.te  of  similar  import,  cannot  be  read  and 

leave  any  doubt  upon  iho  mind,  it  seems  to  tnz^  with  regard 
to  the  question  before  the  court.  That  question,  it  may  be 
remarked,  so  plain  and  unnmbiguous,  perhaps,  has  never 
been  decided — it  seems  never  to  iiave  been  even  raised  or  dis- 
cussed in  England,  nor  indeed  in  this  country,  till  the  present 
time. 

The  5ih  section  of  the  same  act  of  Ch.  II.  which  requiies 
that  a  ^'devise  of  land  shall  be  in  writing,  signed  by  the  de* 
visor,"  '^and  shall  be  attested  and  subscribed  in  the  presence 
of  said  devisor,  by  three  or  four  credible  witnesses,"  presented 
very  early  to  the  English  courts,  the  question  whether  the  at- 
testing witnesses  should  subscribe  in  ihe  presence  of  each 
other.  Neither  the  words  of  the  section  nor  the  nature  of  the 
transaction  seemed  to  require  that  they  should  so  have  been 
present;  for  the  will  in  writing  would  identify  itself,  and  their 
attestation  at  different  times  would  comply  with  the  words  of 
the  statute,  if  done  in  the  presence  of  the  devisor;  yet  the 
contrary  was  sometimes  held,  ahhuugh  finally  settled  in  favor 
of  separale  attestations.  But  these  decisions  have  no  bearing 
on  the  question  before  us,  because  in  the  words  of  the  statute 
and  in  the  nature  of  the  transactions,  the  cases  are  wholly  dif- 
ferent. The  writing  unchangingly  evidences  the  intentions 
of  the  devisor — the  attestations  of  witnesses  verify  the  writing. 
But  in  the  other  case,  the  will  is  but  the  breath  of  the  testator, 
made  articulate  and  preserved  in  the  memory  of  thn  witneses. 
The  fact  of  speaking  and  the  things  spoken,  are  alike  to  be 
proved  by  the  witnesses.  And  the  statute  has  seen  proper  to 
require,  that  lo  evidence,  identify  and  perpetuate  a  will  of  a 
character  so  fleeting  and  so  liable  to  n)isiake,  it  should  at  the 
moment  of  making,  be  executed,  if  I  may  so  speak,  in  dupli- 
cate, that  is,  the  same  identical  declaration  should  be  heard 
and  proved  by  two  witnesses.  Such,  I  think,  is  the  very 
letter  of  the  statute,  and  if  so,  it  is  not  a  case  for  giving  a 
construction  according  to  any  supposed  equity  of  the  statute. 
For  in  the  case  of  Liman  vs.  Bonsai^  1    Addam's  Eq.  Rep. 
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Wood  vs.  Orr. 

A  sheriff  who  does  not  reside  in  the  **connty"  or  "district"  from  which 
an  execution  issiaeM,  is  not  liable  to  be  proceeded  ngninst  by  motion  for  a 
fail  are  to  return  the  process. 

The  act  of  18S5,  c  19,  §  6,  subjecting  sheriffd  and  their  sureties' to  judg- 
ment on  motion  for  a  ftiilnre  to  return  process,  whether  the  sheriff  lives  in 
the  ^'district'*  or  "county,**  from  whence  the  e.xecutiini  issued  or  not,  is 
prospective  in  its  operation,  and  only  applies  to  defaults  subsequent  to  the 
act. 

T.  IVashingtony  for  plaintiff  in  error. 

fF.  E.  JlndersoUf  for  defendant, 

Recsc  J.  delivered  the  opinion  of  (be  court. 

An  execution  was   issued  at  tbe  suit  of  the  plainfiff  from 

the  county  court  of  Franklin  county  and  was  placed  in  the 

hands  of  the  defendant  as  sheriff  of  Bedford   county.     The 
VOL.  10.  64 
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Sir  John  Nicholl  sfiy?,  ^^Jiuncupalive  wills  are  not  favorites  Nashville, 

.  \      rr  De  rinl.fr.  ]  Vol. 

With  coitrls  of  pronaie.  '  He  orl^Js,  '*inucli  more   is  required : 

to  the  due  proof  of  a  nun-cnpatlve  will,  ilinii  of  a  written  one 
in  several  particulars.  In  the  first  place,  nutnerous  restric- 
tions are  imposed  upon  such  wills  by  the  statute  of  Frauds, 
29  Ch.  II.  c  3,  §  ID,  the  provisions  of  which  must  be,  it  is 
held,  strictly  complied  with  to  entitle  any  nun^cvpalica  will 
10  probate,  consequently  the  absence  of  any  one  of  these  is 
fatal  at  once  to  a  wiil  of  this  species.  But  ndded  to  this  and 
independant  of  the  statute  of  Frauds,  altogether,  the  Jactum 
of  a  nun-cupalive  will  requires  to  he  proved  by  evidence  more 
strict  and  stringent  in  every  single  pariicukr."  In  the  case 
of  Bennett  vs.  Jackson^  2  Phillimore,  100,  the  same  |  rinci- 
pie  is  determined  by  the  same  judge.  Upon  the  whole,  I 
am  of  opinion  that  the  judgment  ought  ill  this  case  to  be  af« 
affirmed. 

Judgment  affirmed. 
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HAii^HvtLLB,  execution  was  returnable  to  the  November  term  of  tho  Frank- 

Deccinber,  1837.  i  i       i  •  • 

Un  county  court.     It  was  not  returned,  and    tins  motion  was 

V  mado  against  the  sheriff  of  Bedford  and  his  securities,  for  de-  i 

^"        iault  in  that  respect.     Was  the  sheriff  liable  to  this  motion  by  \ 

virtue  of  the  provisions  of  the  act  of  1803,  c  18,  §  1  ?  That 
act  renders  the  sheriff  and  his  securities  liable  upon  motion, 
(br  the  amount  of  an  execution  which  he  may  fail  to  return, 
when  the  execution  has  issued  from  the  court  of  the  county  or 
of  the  district  in  which  he  may  reside.  1  he  execution  issued 
from  the  county  court  of  Franklin,  and  the  sheriff  resided  in 
the  county  of  Bedford.  The  case  then  does  not  fall  within  the 
words  of  that  statute,  and  as  the  statute  confers  a  summary 
remedy,  not  according  to  the  course  of  the  common  law,  and 
of  a  character  highly  penal,  it  is  not  competent  fcr  this  court 
by  judicial  construction  to  enlarge  and  extend  its  operation,  so 
as  to  embrace  cases  excluded  by  its  terms.  If  a  principle  so 
obvious  and  of  such  force,  needed  to  be  fortified  by  authority, 
we  understand  the  point  to  have  been  so  ruled  by  the  supreme 
court  at  Reynoldsburgh,  in  a  case  not  reported. 

2d.  Is  the  defendant  in  this  case  liable  by  the  provisions  of 
the  act  1836,  c  19,  §  6.  That  act  was  passed  in  fact  in  Feb- 
ruary, 1836.  Its  terms  are  sufficiently  comprehensive  to  em- 
brace this  case,  and  it  purports  to  give  a  remedy  by  motion  in 
the  circuit  court  for  the  non-return  of  an  execution,  as  well 
in  those  cases  where  the  default  had  already  taken  place,  as 
in  those  in  which  it  might  thereafter  take  place.  If  Orr  had 
been  liable  under  the  existing  laws  to  a  motion  i:gainst  him  in 
the  county  court  of  Franklin,  it  would  doubtless  have  been 
competent  for  the  legislature  4o  have  conferred  upon  the  cir-- 
cuit  court  of  Franklin,  power  and  jurisdiction  to  have  en- 
forced that  liability.  But  we  have  seen  that  he  was  not  so  li- 
able. The  act  of  February,  1836,  therefore,  not  only  seeks 
to  furnish  to  the  plaintiff  as  against  Orr,  a  remedy  which  did 
not  before  exist,  but  it  for  the  first  time  creates  for  him  the 
right  also.  Before  that  act  and  at  common  law,  the  right  of 
the  plaintiff  was  to  recover  against  Orr  such  damages  for  the 
non-return  of  the  ei^ecution  as  he  might  have  sustained  by 
the  default  of  Orr,  which  in  case  the  defendant  in  the  oxecu- 
tioq  had  been  insolvent  might  have   been   nominal    damages 
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merely.     But  the  act  creates  the  rieht  to  recover  by  motion,  NAflHvii.LB. 

.u         I     1  r   i_  •  r«,      ,  .        "J.  '  December,  1837. 

the  whole  amount  of  the  execution.     The  law,  therefore,  ere 

ating  this  new  right  and  furnishing  this  new  remedy,  cannot  be  v 

permitted  to  have  a  retro-active  application  to  cases  of  pre-     I-o«"tcr 
existing  default.     It  is  true,  indeed,  that  before  the  act  of 
183i,  as  well  as  since,  the  sheriff  would  be  liable  to  proceed- 
ings against  him,  as  for  a  contempt  for  the  non-return  of  the 
process  of  the  court. 

Bui  the  right  and  the  remedy  given  by  that  act,  do  not  pro- 
ceed upon  this  principle,  for  although  the  plaintiff  in  an  execu- 
tion may  by  the  provisions  of  that  act,  obtain  against  a  sheriff 
and  his  sureties,jud§mentfor  the  non-return  of  the  execution, 
the  sheriff  is  still  liable  to  be  proceeded  against  as  for  a  con- 
tempt for  the  non-return  of  the  process.  The  judgment  will 
therefore  be  affirmed. 

Judgment  affirmed. 


Patne  vs.  Lassiter. 

A  remainder  in  a  slave  or  other  chattel,  to  vest  in  possession  aAer  the 
determination  of  a  life  estate  therein,  cannot  be  created  by  a  parol  declara- 
tion or  sale ;  such  remainder,  to  be  valid,  most  be  evidenced  by  a  deed, 
wiU  or  other  vrriting. 

Under  the^  pro  visions  of  the  act  of  1784,  a  parol  sale  of  a  slave,  accom- 
panied by  delivery  of  possession,  is  valid  between  the  parties,  but  a  pa- 
rol sale  of  a  slave,  unaccompanied  by  delivery,  and  to  take  efieoC  tSibt  the 
death  of  the  vendor  is  void. 

This  is  an  action  of  detinue.  On  the  trial  below  it  was 
proved  that  Joel  Brown  wished  to  raise  money,  and  express- 
ed anjntention  of  selling  the  negro  Peter,  now  in  controver- 
sy. On  the  lOih  of  August,  1826,  he  offered  to  sell  him 
to  the  plaintiff,  Payne,  upon  the  following  terms,  to  wit: 
That  he,  Brown,  would  reserve  to  himself  a  life  estate  in 
said  negro  for  his  life  time,  and  at  his  death  the  slave  to  go 
to  Payne,  if  he  Payne  would  pay  him  $200.  To  this  pro- 
position Payne  acceded,  and  paid  him  the   money.     Peter, 
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sHviLLe.iJiP  neero,  was  not  delivered  t'*  Payne   at  any  tinie,  but  re-' 


niained  in  the   possession  of  said  Brown   unlil   his   death,  in 
V  1835,   when  he  canii  to  defendant's  possessiop,  lo  whom  he 

Lasaiter  ^,^^  beqoaihed  in  <:aid  Brown's  will.  Tlieie  was  no  bill 
of  sale  or  other  writing  signed  by  Brown,  but  the  whole  con- 
tract about  Peier  was  verbal.  The  defendant  had  the  negro 
in  his  possession  when  the  suit  was  brought,  and  refu>ed  to 
deliver  him  to  plaintiff.  The  court  charged  the  ju«y,  "that 
a  remainder  in  u  slave  could  not  be  created  by  a  verbal  de- 
claration and  sale,  but  only  hy  deed,  will  or  some  other  writ- 
ing; and  that  if  the  remainder  in  said  slave  Peier  was  created 
by  verbal  contract,  it  wouMlie  vokl  at  law  and  pas-s  no  title 
to  said  slave.  The  court  further  instructed  the  jury,  that 
whether  tin  rema'mder  in  said  slave  was  void  at  common  law 
rr  not,  if  said  slave  Peter  was  sold  to  s.tid  Payne  by  Brown, 
and  no  bill  of  sale  made  at  the  time,  or  other  writii^g,  nor 
possession  of  said  Peter,  delivered  to  saitl  Payne,  then  said 
sale  was  invalid,  and  would  not  pass  the  title  of  said  slave  to 
Payne,  alihnngh  the  purchase  money  was  paid.  That  under 
the  provisions  of  the  act  of  17i:!4,  in  order  to  make  the  sale 
of  a  slave  valid  in  this  state,  possession  of  the  slave  sold 
must  be  delivered  by  the  vendor  to  the  vendee,  or  a  bili  of 
sale  in  writing  execuied.  The  jury  found  a  verdict  for  de- 
fendant. A  motion  for  a  new  trial  was  made  and  overruled, 
and  an  appeal  in  tie  nature  of  a  writ  of  error  to  this  couru 

F.  B.  Fogg  and  W.  Ji,  Cook^  for  plainti.T  in  error,  t. 
By  the  ancient  common  law,  no  remainder  in  personal  pro- 
perty could  be  created,  but  it  has  long  since  been  settled, 
that  it  mav  be  j'one.  2  Kent's  Com.  352,  and  authorities 
there  eked.  In  the  sale  or  ilisposal  of  personal  property,  at 
the  common  law,  no  deed  or  writing  was  required.  Personal 
property  of  every  description  was  the  subject  of  parol  con- 
trart,  and  the  moment  the  courts  of  common  law  determined 
-  that  a  remainder  in  personalty  might  be  created,  they  neces- 
sarily determined  that  it  might  be  raised  by  such  evidence  as 
was  competent  by  the  common  law,  to  pass  an  interest  in 
personalty. 

A  parol  sale  of  a  chattel  not  in  existence,  or  to  be  deliv- 


V 

Laasiter 
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ered  at  a  fnliire  period,  is  valid  as  an  executory  aci^eement  atf'-^""^^^"* 
the  common  law;  and  in  these  executory  contracts,  when  the  p^  ^^ 
lime  anived  for  delivery,  the  contracting  parties  acquire  mu- 
tual rights  to  demand,  the  one  the  goods  the  other  the  price; 
and  the  vendor  may  maintain  trover  for  the  goods,  if  they  are 
not  delivered,  upon  lender  of  the  price.  Ross  on  Vendors, 
42,  43:  12  Law  L.h.  23:  Noys  M«xims,  42:  Towers  vs. 
0«6/»rn,  1  Slrange's  Rep.  506:  Mucklow  vs.  Mangles^  1 
Taunton's  Rep.  320. 

2.  This  sale  is  not  void  by  the  act  of  1784,  c  10.     It  has 
long  been  settled,  upon  the   construction   of  ihat  act,  that  a 
verbal  sale  is  good  between   the   parties,  as   at  common  law,  • 
and  tlmt  tlie  sale  was  only  void  ns   to  creditors.     1  Hay.  58: 
2  Hay.  Rep   6G-86:   1  Murph.  Rep.  466. 

Jf,  S,  ¥e>ger  and  J.  J.   fVhtle^    for   defendant  in    error. 
1.  The  act  of  1784   requires  all  sales  of  slaves   to  be  in 
^    writing  or  they  are  void.      1  Hay.  and  Cobbs,  24:  Caruihers 
and  Nick.  Rev.  676. 

The  construction  of  that  act,  that  a  sale  and  delivery  of 
possession  of  a  slave  is  good  to  pass  the  title  without  writing 
does  not  embrace  this  case.  If  neither  the  possession  of  the 
slave  be  given  at  the  time,  nor  a  bill  of  sale  or  other  writing 
be  given,  the  sale  is  within  the  act  and  void.  There  must 
be  either  a  bill  of  sale  or  delivery  of  possession  to  pass  the 
title:  hence  a  sale  of  a  slave  to  take  effect  after  the  death  of 
the  vendor  is  void.  1  Hay.  and  Cobb.  24:  Car.  and  iNick. 
Rev.  676:  2  Yer.  Rep.  585:  5  Do.  281:  8  Da.  385:  9 
Do.  73. 

Any  other  construction  than  this  of  the  act  of  1784,  in- 
stead of  preventing,  as  that  act  was  designed  to  do,  would 
encourage  the  commission  of  frauds  and  perjury. 

2.  The  reniainder  in  this  case  limited  to  take  effect  after 
[  the  determination  of  the  life  estate,  reserved  by  ihe  vendors 

is  void.  No  remainder  can  be  litniied  of  a  slave  but  by 
deed,  will  or  other  writing.  2  Bla.  Com.  398:  2  Kent's 
Co.  (2d  ed.)  352:  2  Yer.  Rep.  585:  Noy's  Maxims,  80, 
158,  159,  (2d  Am.  ed.  of  1824,)  side  pages  32.  100,  101: 
2  Day's  Rep.  62,  26. 
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Nashville,      Reese,  J.  delivered  the  opinion  of  the  court. 

December.  11)37  ' 

p^  The  plaintiff  brought  against  the   defendant  an   action   of 

V  detinue  for  a  negro  slave.     It  was  proved  on  the  trial  that  one 

Joel  Brown,  under  a  bequest  in    whose  will  the  defendant 
cliimed   title  to  the   negro  in   question,  wishing  in   August, 
1826,  to  raise  money,  offered  to  sell  the  slave  to  plaintiff  on 
the  following  terms,  to  wit:  ''That    he,  Brown,  would  re- 
serve to  himself  a  life  estate   in  said   slave,  and   that  at   the 
death    of  Brown,  the   slave  should  go  to  Payne,  if  Payne 
would  pay  to  him  $200."  This  offer  w^as  accepted  by  Payne, 
and  he  thereupon  paid  the  money  to  Brown.     The  slave  was 
not  at  the    time  of  the  contract,  nor  at  any  time  delivered 
to  Payne,  but  remained    in  the  possession  of  Brown  till  his 
death,  which  took  place  in  1835;  when  he  came  into  the  pos* 
session    of   defendant,    under  a   bequest    in   Brown's    will. 
There  was  no  bill  of  sale  or  other  writing  signed  by  Brown 
in  evidence  of  the  contract  as   to  said   slave,  but  the  agree- 
ment on  the  subject  was  merely  verbal.     Upon  this  state  of 
facts  the  court  charged  the  jury,  that  a  remainder  in  a  slave 
could  not  be  created  by   a  verbal  declaration  and   sale,  but 
only  by  deed,  will  or  other  writing,  and  if  the  remainder  in 
the  slave  was  created  by  verbal  contract  it  would   be   void  at 
law,  and   pass  no  title    to    the    slave.      The    court   further 
bharged  the  jury,  that  whether  the  remainder  in  the  slave  was 
void  or  not,  if  the  slave  was  sold  by  Brown  to  Payne,  and 
no  bill  of  sale  was  made   at  the  time,  or  other   writing,  nor 
possesbion  delivered  to  Payne,  ihen  the  sale  would    be  inva- 
lid and  not  pass   the   title  to   Payne,  although    the   purchase 
money  was  pa  d  by  him.     That   under  the  provisions  of  the 
act  of  1784,  in  order  to  make   the   sale   of  a  slave    in    this 
state  valid,  ''possession   must  be   delivered  by  the  vender  to 
the  vendee,  or  a  bill  of  sale  executed.      A  verdict  was  ren- 
dered in  favor  of  the  defendant,  a  motion  for  a  new  trial  was 
Ynade  by  the  plaintiff,  which   having  been   overruled  by   the 
court,  tin  appeal  in  the  nature  of  a  writ  error  has  been  pros- 
ecuted to  this  court. 

Upon  the  charge  of  the  circuit  court  to  the  jurv,  two  ques- 
tions arise,  1st,  Can  a  remainder  in  a  slave,  or  other  chattel 
be  created  without  will   or  deed,  or  other  writing,  to  take 
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effect  afler  the  deierminatiou  of  a  life   estate  interest  reserv- Nashville, 

December,  1837^ 

ed?     2d.    Under  the   provisions  of  the   act  of  1784,  can  a 
parol  gift  or  sale  of  a  slave  bj  held  to  be  valid,  as   between  y 

the  parties,  when  suph  parol  gift  or  contract  of  sale  is  neither  l-aasiter 
accompanied  nor  followed  by  tiie  delivery  of  the  slave  to  the 
donee  or  bargainee.  As  to  the  Grst  point,  it  may  be  remark- 
ed that  anciently  there  could  be  no  limitation  over  of  a  chat- 
tie  interest,  but  a  gift  for  life,  carried  the  absolute  interest, 
and  of  course  therefore  it  would  seem,  that  a  reservation  for 
the  life  of  the  grantor,  would  continue  in  him  the  alsolute  in- 
terest. As  early  as  the  time  of  Coke,  Manning's  case,  8  Coke, 
95,  it  was  settled  that  chattels  real  might  be  so  limited  by 
will,  and  it  has  since  been  well  settled,  that  a  personal  chattel 
may  be  also  given  by  will  to  A  for  life,  with  remainder  over 
to  B,  and  the  limitation  over  after  the  life  interest  in  the 
chattel  has  expired,  will  be  good.  In  Child  vs.  Baylity 
Cro.  J.  450,  the  court  speak  of  such  a  remainder  as  being 
created  equally  by  grant  or  devise.  See  2  Kent's  Com. 
352,  (2d  ed.)  That  a  remainder  can  be  created  in  a  chattel 
by  will  or  deed,  is  eslahlished  by  numerous  American  deci- 
sions. In  North  Carolina  indeed,  in  several  cases,  it  bas 
been  ruled,  that  the  limitation  of  a  remainder  in  a  slave  by 
deed,  is  not  good.  There  courts  seem  to  regret  that  they 
have  got  into  such  a  train  of  decisions.  The  contrary,  how- 
ever, has  been  determined  in  this  state,  in  the  case  of  Cain 
and  Wife  vs.  Marhj^  2  Yer.  582,  where  it  is  settled  that  a 
deed  of  gift  of  slaves,  to  take  effect  after  the  death  of  the 
donor  is  valid.  But  no  case  has  been,  or  it  is  believed,  can 
be  shown  where  a  remainder  in  a  personal  chattel,  to  take 
effect  after  the  determination  of  a  life  interest,  has  been  held 
good,  when  been  created  by  parol,  and  without  deed,  will,  or 
other  writing  But  it  is  argued,  that  upon  principle  this  can 
be  done,  that  as  at  common  law,  the  payment  of  the  price 
of  a  personal  chattel,  upon  a  contract  of  purchase  and  with- 
out delivery,  vests  in  the  vendee  the  property  in  such  chat- 
tel; why  will  not  the  same  consequence  attend  a  remainder, 
when  that  is  the  subject  of  purchase  and  payment.^  The 
difference  is  founded  upon  the  nature  of  a  remainder  itself, 
which  in  the  case  of  a  chattel  is   not  a  present  title  to  the 
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Nashville,  thinz  sold,  but  a  riclit  lo  its  future  enioymeni  after  the  deter- 
Payne  niiiiaiioii  of  a  life  estate  interest,  which  has  been  carved  out 
Lassiter  ^^  •^*  Chancellor  Kent  in  his  Commentaries,  2  vol.  4G8, 
(2d  ed.)  says,  ^4he  iliing  sold  must  have  an  actual  or  poten- 
tial existence,  and  be  capable  of  delivery,  otherwise  it  U 
not  strictly  a  contract  of  sale,  but  a  special  or  executory 
agreement."  A  reniainder  in  a  chattel  is  not  a  thing  so  ex« 
isting  as  to  be  capable  of  delivery. 

But  if  the  argument  in  question  were  even  more  plausible 
than  it  is,  still  as  at  common  law  limitations  in  remainder  of 
chattels,  by  will  or  deed,  met  with  a  slow  if  not  reluctant 
sanction  from  the  courts,  and  have  never  been  carried  fur- 
ther, there  is  no  ground  of  either  policy  or  power  to  tempt 
or  warrant  this  court,  in  now  giving  effect  to  a  mere  parol 
creation  of  them.  We  think,  therefore,  that  there  is  no 
error  in  the  charge  of  the  court  to  the  juiy  upon  the  first 
point. 

26.  As  to  the  construction  of  the  act  of  1784,  ''it  has 
been  constantly  held,  that  when  possession  is  delivered  at 
the  time  a  gift  or  sale  of  a  slave  is  made,  it  is  good  as  be- 
tween the  parties  and  vests  a  title  without  a  deed."  Such 
is  the  language  of  this  court  in  the  case  of  Davis  vs.  JlfiN 
chell^  6  Yer.  283.  Numerous  decisions  made  in  North  Ca- 
rolina from  the  time  almost  of  the  passing  of  the  act  to  the 
present  day,  sustain  the  same  princi|)le,  and  this  too  has  been 
the  unvarying  tenor  of  judicial  construction  upon  the  act 
within  our  own  stale.  It  cannot  now  be  departed  from.  To 
do  so  now  would  be  productive  of  immense  mischief  and 
place  in  great  danger  the  titles  of  thousands  to  this  species 
of  property.  But  enlightened  judges,  both  in  North  Caro- 
lina and  Tennessee,  have  in  recent  cases  expressed  their  sur- 
prise and  regret  that  the  courts  of  an  earlier  period  bad  not 
felt  themselves  constrained  to  adhere  to  the  literal  require- 
ments of  the  statute.  See  2  Dev.  326,  329,  332;  and  8 
Yer.  Rep.  334-5.  Virginia  and  Kentucky  more  wisely,  it  is 
believed,  enforced  the  literal  provisions  of  the  act  of  the 
former  state  of  1758,  similar  in  its  terms,  if  not  identical 
with  the  act  of  1784.  See  1  Wash.  Rep.  139:  1  Marsh. 
163.     The  ground  upon  which  the  courts  in  North  Carolina 
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and  Tennessee,  in  their  departure  from  the   statute  placed  Na»hvili.e, 

Deccmbor   1837  a 

themselves,  was  that  a  delivery   of  the  slave  at  the  time  of — ^ -' 

the  sale  or  giit,  being  a  public  and  notorious  act,  evidencing  v 

a  change  of  ownership,  made  unnecessary  the  bill  of  sale  re-     ^®^»*«' 

quired  by  the  statutes;  and  now  we  are  asked,  in  as  much  as 

former   courts  have    by  judicial  construction  removed  one 

barrier   set  up  against  frauds  in  this  species  of  property  by 

the  statute,  to  remove  that  other   barrier,   which  the  courts 

themselves  set  up  as  a  substitute  for  it.     Thinking  as  we  do 

with  regard   to  the  act  of  1784,  and  the   decisions  upon  it, 

we  have  no  power  to  do  so,  and  even  if  we   had,  we    have 

no  inclination  on  grounds  of  public  policy  to  do  so,  but  would 

content  ourselves  with  sayiug,  in  the  language  of  the  Baron's 

of  England,  on  an  early  occasion,   ^^nolumus  mutaH.^^     Let 

the  judgment  be  affirmed. 

Judgment  affirmed.  • 


Den,  lessee  vs.  Webster. 

Where  the  relation  of  vendor  and  vendee,  and  not  that  of  landlord  and 
tenant  exists,  notice  to  quit  previous  to  commencing  an  action  of  ejectment 
is  not  necessary^ 

F.  B.  Fogg^  for  plaintiff  in  error. 

jR.  J.  Meigs^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  took  possession  of  the  land  in  ques-^ 
tion,  under  a  contract  of  purchase  with  the  lessors  of  the 
plaintiff.  No  notice  to  quit  was  given  previously  to  the  com- 
mencement of  the  action,  and  the  only  question  in  the  case 
is,  whether  such  notice  be  necessary.  The  right  to  such  no- 
tice is  founded  upon  the  relation  of  landlord  and  tenant,  but 
does  not  exist  when  the  relation  between  the  parties  is  that 
of  vendor  and  vendee,  in  which  case  the  vendee  can  protect 

bis  possession,  and  obtains  the   legal  title  by  the  aid  of  a 
VOL.   10.  66 
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NAiHvxLLEf  court  of  chancery,  if  his  conduct  and  his   contract  be  such 

! .  a&  to  entitle  him  to  it.     But  it  is  settled,  that  when  sued  in 

^         ejectment  by  the  vendor,  he  cannot  claim  to  be  served  wilh 
Childresg     a  notice  to  quit.     See  7  Cowen,  747,  and   the  cases   there 
referred  to  and  reviewed.     Let  the  judgment  be  affirmed. 

Judgment  affimoed. 


Hill  vs,  Childress. 

A  parent  is  not  bound  to  employ  eoaoBel  to  defend  the  suits  of  his  minor 
^)dren. 

An  express  contract  is  necessary  to  enable  an  attorney  to  recover  com- 
pensation from  a  father  for  services  rendered  his  minor  child,  in  defending 
him  upon  a  charge  of  murder. 

The  law  never  implies  a  promise  to  pay,  unless  tlie  consideration  has 
passed  to  the  person  sought  to  be  charged,  or  to  some  other  person-  for 
whom  he  is  bound  by  law  to  provide.  , 

An  express  promise  to  pay  need  not,  however,  be  proved  by  direc:  and 
positive  testimony,  it  may  be  inferred  from  circumstances;  aa  where  an 
attorney  appears  for  a  minor,  and  the  father  is  present,  aiding,  assisting, 
and  consulting  with  the  attorney  in  conducting  the  defence,  in  the  absence 
of  proof  to  the  contrary,  a  jury  would  be  warranted  in  finding  that  the 
attorney  had  been  retained  by  the  father. 

Where  one  man  is  bound  by  express  contract  to  pay  for  services  render- 
ed, the  law,  in  general,  never  imposes  the  same  obligatioo  on  another  by 
implication. 

JB.  H.  Ewingj  for  plaintiff  in  error. 

Charles  Seott^  for  plaintiff. 

TuRLEV,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendant  in  error  to  re- 
cover compensation  for  services  rendered  as  an  attorney  to 
the  son  of  the  plaintiff  in  error,  in  defending  him  on  a  clwrge 
of  murder.  The  facts  of  the  case,  as  shown  by  the  bill  of 
Wceplions  are  these:  John  Hill,  the  father,  employed  Thos. 


OV    THE    STATE    OF   T£MNE88££.  ^15 

H.  Fletcher  aad  Wm.  Thompson,  to  conduct  the  defence  NA»Hvutt. 

of  his  son,  to  each  of  whom  he  paid  $500,  and  complained .  *  — 

of  the  amount.     Marcus  Hill,  a  son  of  John  Hill,  and  bro-  y 

iher  of  the  prisoner,  employed  George  C.  Childress  to  as-  Obildreis 
sist  in  conducting  the  defence — ^which  he  did.  There  is  no 
proof  whatever,  showing  or  tending  to  show  that  John  Hili 
partrcipated  in  the  contract,  but  on  the  contrary,  the  testi- 
mony of  Marcus  Hill  states  expressly  that  it  was  done  against 
his  consent.  Upon  these  facts  the  court  charged  the  jury, 
that  if  Thomas  Hill,  the  person  charged  with  the  ofiente 
were  a  minor,  and  a  son  of  the  plaintiff  in  error,  it  would  be 
his  duty  and  he  would  be  bdund  in  law  to  furnish  him  neces- 
sary aid  and  counsel  in  his  defence,  and  that  if  they  believed 
the  services  of  Mr.  Childress  were  necessary  and  importafit 
to  the  defence  and  the  making  it  appear  that  he  was  innocent, 
dien  an  implied  promise  would  arise  upon  which  the  plaintiff 
in  error  could  be  charged,  although  he  had  emplx^ed  othet 
counsel  who  were  fully  able  to  make  the  defence,  and  did  not 
desire  the  employment  of  Childress. 

This  charge,  it  is  contended,  is  erroneous,  and  we  think 
correctly;  because,  1st.  We  do  not  think  that  a  parent  is 
bound  to  employ  attorneys  to  defend  the  suits  of  his  infant 
children,  he  being  by  law  only  responsible  for  necessaries 
furnished  them,  among  which  the  services  of  an  attorney 
cannot  be  ranked,  and  therefore  an  express  contract  is  ne- 
cessary in  order  to  enable  an  attorney  to  recover  compensa- 
tion from  a  father  for  services  rendered  his  infant  child,  as 
the  law  never  implies  a  promise  to  pay,  unless  the  consider- 
ation has  passed  to  the  person  sought  to  be  charged,  or  to 
some  other  person,  for  whom  he  is  bound  by  law  to  provide. 

It  is  certainly  true,  that  the  express  promise  need  not  be 
proven  by  direct  and  positive  testimony,  but  may  be  inferred 
from  the  circumstances  of  the  case,  as  if  an  attorney  appears 
fot  the  infant  son  of  a  father,  and  he  knows  of  it,  and  is  pre- 
sent, aiding  and  assisting,  and  consultiog  with  the  attorney  in 
conducting  the  defence,  in  the  absence  of  proof  to  the  con- 
trary, a  jury  w6uld  be  well  warranted  in  finding  that  the  attor- 
ney had  been  retained  by  express  contract.  But  where  the  law 
mplies  a   contract,  there  is  no  proof  necessary  but  of  tiie 
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Nashvillb,  facts  out  of  which  the  implication  arises;  for  to  talk  of  tB^ 

December,  1837.  ^      -  .  .        .         .  . 

—proof  of  an  implicaiion  involves  an  absurdity,  as  it  can  only 

Y         arise  in  the  absence  of  an  express  agreement  to  do  that  which 
Crain        |jj^  y^y^  ggyg  ought  ex  tquo  et  bono^  to  be  done. 

2d.  The  charge  is  erroneous,  because  it  is  based  upon  a  sup« 
posititious  state  of  facts,  which  do  not  exist,  to  wit:  that  the 
defendant  in  error  was  not  retained  by  express  contract,  wbca 
the  proof  shows  most  clearly  and  conclusively  that  he  was  so 
retained  by  Marcus  Hill  and  not  by  the  plaintiff  in  error. 
Where  one  man  is  bound  by  express  contract  to  pay  for  ser- 
^ces  rendered,  the  law  in  general  never  imposes  the  same 
obligation  on  another  by  implication.  As  to  the  questioa 
whether  Marcus  Hill  acted  as  the  agent  of  the  plaintiff  ia 
error,  when  he  retained  the  defendant,  it  is  unnecessary  to 
remark,  as  the  charge  is  erroneous,  and  as  there  is  no  proof 
showing  the  agency,  but  directly  the  contrary.  The  case 
will  therefore  be  reversed  and  remanded  for  a  new  trial. 

Judgment  reversed. 


Black  et  al.  vs.  Crain. 

A  party  to  a  suit  who  has  given  B  as  his  surety  for  the  costs,  cannot  by 
faking  the  paupers  oath,  have  B  discharged  or  released,  for  the  purpose  of 
examining  him  as  a  witness. 

Mf,  Tauly  for  plaintiff  in  error. 

W.  E,  Jlnderson^  for  defendant. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  after  the  jury  were  sworn,  the  defendant  in 
error,  who  was  the  plaintiff  below,  made  affidavit  that  the  wife 
of  William  Grain,  who  was  plaintiff's  security  for  the  prose- 
cution of  the  suit,  was  a  material  witness  for  him,  and  that 
owing  to  his  poverty  he  was  not  able  to  give  other  security. 
Upon  this  affidavit  a  motion  was  made  to  release  the  security, 
Wm.  Crain,  which  was  done.     Rachael  Crain,    the  wife  of 
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Black 
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Craitt 


said  security,  was  then  offered  as  a  witness  for  the  plaintiff,  to^^"»^":J'*« 

^  ^  '  Decern  l«r,  1837. 

whose  competency  the  defendants  objected^  but  the  court  - 
overruled  the  objection  and  permitted  the  witness  to  be  ex- 
amined. The  jury  rendered  a  Verdict  for  the  plainlifT,  where- 
upon the  defendants  moved  for  a  new  trial  which  was  refused, 
and  judgment  was  rendered  for  the  plaintiff,  from  which  this 
appeal  is  prosecuted.  We  have  no  doubt  the  court  erred  in 
releasing  the  surety  and  permitting  his  wife  to  be  examined  as 
a  witness.  Costs  had  already  been  incurred  for  which  the 
security  was  liable  upon  his  bond  if  the  plaintiff  should  fail  in 
the  suit.  The  court  certainly  had  no  power  to  release  him 
from  that  obligation  without  substituting  others,  and  leave  the 
defendant  and  officers  of  the  court  without  indemnity. 

This  is  not  the  description  of  case  in  which  a  party  is  per- 
mitted to  prosecute  a  suit  as  a  paup'^r,  without  giving  securi- 
ty. Here  he  had  actually  given  the  security  required  by  law, 
and  he  asked  to  have  that  security  released  and  that  he  should 
be  excused  from  giving  other  security,  on  the  grounds  that  he 
was  poor  and  unable  to  do  so.  If  this  were  tolerated,  it  is  easy 
to  see  that  whenever  the  plaintiff  finds  the  case  is  likely  to  be 
decided  against  him,  he  has  nothing  to  do  but  to  make  affidavit 
that  he  wants  his  security  for  a  witness  and  that  he  is  unable 
to  give  other  security,  and  he  gets  him  released  "from  all  res- 
ponsibility." If  he  IS  once  released,  it  makes  no  difference 
whether  he  be  examined  then  or  not,  he  eannot  be  bound 
again.  Such  a  procedure  is  contrary  to  principle  and  is  un-* 
supported  by  the  practice  of  the  country.  It  is  unnecessary 
for  the  court  to  decide  whether  a  security  can  be  released  in 
any  case,  even  where  sufficient  additional  security  is  taken, 
and  be  a  competent  witness.  It  is  not  easy  to  see  how  his  ob- 
ligation or  his  bond  for  the  costs  that  have  already  accrued 
can  be  discharged  by  the  order  of  the  court  releasing  him.* 

Reverse  the  judgment  and  remand  the  cause  to  the  court 
from  whence  it  came  for  another  trial  to  be  had  therein. 

Judgment  reversed. 


*The  coart  snbseqaeDtly  decided,  in  the  case  of  Craighead  vs.  The  Bank 
of  the  State  of  Tennessee,  that  the  courts  bad  the  power  to  release  or  dis- 
charge a  secnrity  for  the  costs,  when  it  was  necessary  to  examine  him  as  H 
witness,  provided  other  good  security  for  the  costs  were  given. — Reporter. 
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NA8HVILLE» 

December,  1837. 

- — ,- Den,  lessee  vs.  Nixon  6/  al. 

Den 

V 

Nixon  By  the  provisions  of  the  act  of  182-1,  c  22,  §  6,  a  person  who  intends  en- 

tering vaeant  land  in  the  occupation  of  another,  must  give  to  the  latter  thir- 
ty days  notice  of  his  intentton,  and  if  such  notice  is  not  given,  the  entry 
and  grant  is  declared  void:  Held,  that  a  grant  without  such  notice  being 
given,  covering  more  land  than  is  occupied  or  cultivated  by  another,  is  not 
void  in  toto,  hut  is  only  void  for  such  part  as  is  actually  occupied  and  cul- 
tivated by  the  latter. 

F.  JB.   Fogg  J  for  plaintiff  in  error. 

jR.  J,  MeigSy  for  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  court. 

The  6lh  section  of  the  act  of  1824,  c  22,  provides, 
^'tbat  it  shall  not  be  lawful  for  any  person  to  enter  any  land  on 
which  another  resides,  or  which  is  cultivated  by  another,  ud" 
til  such  person  shall  have  given  in  writing  at  least  thirty  days 
previous  notice  to  the  person  residing  on  or  cultivating  said 
land,  of  his  intention  to  enter  the  same;  and  any  entry  made 
or  grant  obtained  contrary  to  the  provisions  of  this  section, 
shall  be  utterly  void  inlaw  and  equity." 

The  question  raised  upon  the  record  before  us  is,  wliether 
the  section  above  quoted,  renders  void  an  entry  and  grant  so 
far  onl}'  as  they  may  effect  the  land  actually  resided  upon  or 
cultivated  by  another,  or  whether  the  entire  grant  and  entry 
be  void. 

In  1823,  offices  were  opened  in  every  county  north  mid 
east  of  the  congressional  reservation  line  fo)  the  appropriation  of 
land  remaining  vacant.  The  leading  object  of  the  legislature 
seeems  to  have  been  to  induce  persons  to  enter  all  the  vacant 
lands, *f or  the  price  was  fixed  at  the  small  sum  of  twelve  and 
a  half  cents  per  acre.  For  as  the  principle  of  taxation  then 
stood,  land  of  this  inferior  value  would  yield  as  large  a  reve- 
nue to  the  State  as  land  of  any  other  description.  Another 
object  seems  to  have  been  to  protect  occupants  of  land  in  a 
priority  of  entry,  so  as  to  secure  to  them  their  improvements. 
Both  the  objects  could  be  obtained  by  considering  the  act  of 
1824  in  question,  to  make  void  the  entry  and  grant  so  far  only 
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ast  hey  effected  the  actual  possession  of  the  improver;  but  to  Nashville, 

,1  -J  -1  iJi_  11        J.    r  I  OoremJjer,  1837. 

make  them  void  entirely  would  be  calculated  to  deieat  the  ap- 

propriation  of  the  vacant  land  in  the  State;  for  in  thousands  of  y 

instances,  no  doubt,  the  owners  of  land  already  granted,   had      Nixon 
encroached  upon  and  cultivated   beyond    the  limits    of  their 
boundary,  the  vacant  land  of  the  State,   sometimes  intention- 
ally and  sometimes  without  being  aware  of  it.     To  have  made 
the  grant  of  tlie  adjoining  approprialor  of  vacant  land,  who  may 
have  called  for  the  lines  of  such  owners  entirely  void  because, 
unintentionally  perhaps,  including  a  few  roods  or  a  few  acres  of 
cultivated  land,  would  have  been  defeating  the  main  policy  of 
the  legislature  in  disposing  of  the   vacant  land,   because  few 
could  safely  enter  it.     Again,  the  section  in  question  requires 
notice  only  when  the  land  cultivated  or  resided  on  is  about  to 
be  entered;  no  notice  therefore  is  necessary  when  the  entry  is 
made  in  very  juxta  position  with  the  possession  of  the  impro- 
ver.    He  is  not  by  that  section  protected  beyond  his  actual 
possession.     Why  then  should  the  grant  be  void  further  than 
is  necessary    to  protect   such   actual  possession.     Again,  in 
1325,  and  before  the  entries  in  this  case  were   made,  which 
was  in  1826,    the  legislature  provided,   c  64,    ''that  it  should 
be  lawful  for  any  person  to  enter  any  vacant  and  unappropria- 
ted land,  &c."  paying  one  cent  per  acre,  &c.  and    that   from 
25  to  640  acres  might  be  entered.     As  no  provision  is  made 
for  the  exemption  of  cultivated   land  from    being   entered  by 
that  act,  it  might  be  argued  with  some  force,    that  as  the  im- 
prover of  vacant   land   vrould  not   pay   for   it  twelve  and  a 
half  cents  to  the  State,  when  the    price  was   reduced  to  one 
cent  per  acre,  his  right  of  entry  as  to  the  cultivated  land  was 
on  the  same  footing  with  that  of  others.     But  waiving  this 
consideration,  we  are  of  opinion,  that  the  objects   and  policy 
of  the  acts  of  1823-4,  are  better   attained  by  declaring  the 
grant  and  entry  in  a  case  like  that  before  us,  void^pro^an^o  and 
not  for  the  whole. 

If  this  opinion  needed  to  be  fortified  by  the  authority  of 
precedent,  it  is  very  strongly  done  in  the  cases  o(  Danforlh  vs. 
FFear,  9  Wheat.  673,  and  Patttrson.vs,  Jenks^  2  Peters' 
236,  where  grants  were  held  to  be  void  in  part  and  good  in 
part^  where  portions  of  them  lay  within  the  Indian  boundary. 
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Nabhville.  in  which  case  they  were  declared   to  be  void  by  the  statutes 

Decern  her)  1837.         -        .  .  .  .  . 

: as  forcible  in  their  terms  as  that   under  consideration.     Let 

V  the  judgment  be  reversed  and  a  new   trial   be   had,  when  the 

^^y^       law  will  be  charged  in  conformity  to  this  opinion. 

Judgment  reversed* 


Goodwin  as.  Floyd. 

Where  slaves  are  sold  at  execution  sale,  no  bill  of  sale  proved  and  regia<* 
tered  is  necessary  as  against  creditors  or  purchasers. 

M'here  a  party  agrees  with  the  plaintiff  in  the  execution,  that  he  will 
purchase  the  slaves  levied  on,  when  sold  by  the  sheriff,  but  it  was  also 
agreed  that  he  was  not  to  pay  the  price  bid  to  the  plaintiff,  unless  the  title 
was  good :    Held,  that  this  contract  did  not  \itiate  the  sale. 

J(f.  Taul,  for  plaintifT  in  error. 

Jf.  Campbell^  for  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  points  to  be  determined  by  this  court  depend  upon 
the  correctness  or  incorrectness  of  the  charge  given  to  the 
jury  by  the  court  below,  and  are  1st.  Whether  the  plaintiffs, 
William  S.  and  Elisha  Floyd,  being  purchasers  of  the  prop^ 
erty  in  dispute  under  execution  sale,  are  bound  to  produce  as 
evidence  of  their  title,  a  bill  of  sale  fiom  the  constable  who 
sold  it. ^  We  think  not,  and  without  entering  into  an  argu- 
ment to  show  the  correctness  of  this  opinion,  are  satisfied  with 
referring  to  this  same  case,  reported  in  8  Yer.  Rep.  484, 
and  reaffirming  the  doctrine  there  laid  down  on  this  points 

2.  Whether  if  the  defendant,  Goodwin,  purchased  the 
property  by  a  contract  with  the  plaintiff  in  the  execution  un- 
der which  he  claims,  that  he  was  not  to  pay  the  price  bid  for 
it,  unless  he  was  able  to  hold  it  by  law,  would  vitiate  the  sale?. 

It  is  said  that  it  would,  because  there  can  be  no  sale  with- 
out a  price  paid  or  to  be  paid.  This  is  unquestionably  the 
l9W,  but  as  we  think,  does  not  apply  to   this   case,    because 


0^    THE    STATE    OF    TENNESSEE.  ^21 

there  was  no  sale  from  the  plaintiff  in  the  execution  to  Good-  Nashvili-k* 

V,  ,  December,  1837. 

Win,  but  a  sale  from  ihe  defendant  in  the  execution    made  by  — ~ 

the  sheriff  whom  the  law  constitutes  his   agent   for   that  pur-  v 

pose,  and  the  consideration  paid   therefor  is   a   satisfaction  of       Carter 
the  judgment  against  him  to  the  amount  bid  for  the   property, 
and  therefore  there  is  a  sufficient  consideration  to  transfer  the 
property,  if  there  be  nothing  else  to  prevent  it. 

There  is  nothing  in  the  common  law  or  any  of  the  statutes 
passed  to  prevent  champerty  and  maintenance,  which  can  be 
held  as  applicable  to  the  question  under  consideration,  and  if 
such  contracts  are  considered  as  criminal  or  dangerous  in 
their  tendency,  the  legislature  must  provide  for  them. 

The  judgment  will  be  reversed  and  the  case  remanded. 

Judgment  reversed. 


Maxcy  vs.  Carter. 

Where  a  jadgmf  nt  is  rendered  against  one  of  two  snreties,  who  pays  the 
judgment:  Held,  upon  a  motion  made  by  him  against  the  personal  represen- 
tatives of  his  co-surety  for  contribution,  that  the  act  of  limitations  eom- 
menced  running  against  him  from  the  time  he  paid  the  money,  and  not  from 
the  time  the  judgment  was  rendered  against  him. 

Geo.  S.  YergiT^  for  plaintiff  in  error. 
J.  Campbell,  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  court  having  determined  in  the  case  of  Marshall  vs. 
Hudson,  9  Yerger's  Reports,  57,  that  the  discharge  of  the 
!  personal  representative  of  a  decedant  by  the  operation  of  the 

act  of  1789,   from  his  direct  liability  to  a  creditor,  does  not 
^  protect  him  against  his   collateral  liability  to  a  surety   or  co- 

\  surety,  when  such  surety  or  co-surety,  by  paying  the  debt  of 

the  decedent,  has  created  between  himself  and  the  personal 
representative  the  relation  of  creditor  and  debtor,  within  the 
meaning  of  that  act;  it  leaves  nothing  in  this  case  to  be.  deter- 
mined, but  the  question  whether  the  executors  of  Maxey  are 
VOL.  10,  66 


533  DECISIONS    IN    THE    SUPREME    COURT 

Nashville,  protected  by  tlie  same  statute  neainst  this  new  liability.     Two 

December,  1837  *^  .j,  ,,  ,.  ,  ^  -j.u 

years  had  not  elapsed  belweon  ilie  time  wlien  Carter  paid  the 

Maxey  . 

V  money  upon  the  judgment,  and  the  time  of  making  the  m6- 

^"^'  tion  in  this  case,  but  more  than  two  years  had  elapsed  from 
the  rendition  of  the  judgment  against  Carter.  And  h  is 
urged,  that,  as  by  the  3d  section  of  the  act  of  1809,  c  69, 
Carter  might  have  made  a  motion  against  the  personal  repre- 
sentative of  his  co-surety,  upon  the  mere  ground  that  a  judg- 
ment had  been  obtained  against  himself,  his  claim,  by  motion, 
is  barred,  although  afterwards,  and  within  two  years  of  the 
time  of  his  motion,  he  pays  the  judgment.  To  this  we  an- 
swer: 1st.  It  is  not  very  clear  in  this  case,  that  Carter  could 
upon  the  mere  ground  of  the  rendition  of  a  judgment  against 
himself,  have  obtained,  on  motion,  a  judgment  for  contribu- 
tion against  the  representative  of  Maxey,  for  that  representa- 
tive along  with  himself  and  the  principal  debtor  had  been 
sued,  and  when  the  judgment  was  obtained  against  the  two 
last,  the  former  had  obtained  a  judgment  in  his  favor;  and  it 
well  might  be  contended  that  the  case,  although  within  the 
words,  is  not  within  the  object  and  meaning  of  the  3d  section 
of  the  act  of  I  SOD,  which  it  is  believed  was  intended  (o  ap- 
ply to  the  case  where  a  part  only  of  the  co-sureties  had  been 
sued  in  the  action,  and  to  give  them  a  remedy  over  for  contri- 
bution against  the  co-sureties  not  sued.  But  waiving  this  con- 
sideration, we  answer,  the  section  itself  gives  to  the  co-sure- 
ty his  remedy  by  motion,  as  well  on  the  ground  that  he  has 
paid  the  judgment,  as  on  the  mere  ground  that  a  judgment  has 
been  rendered  against  himself;  and  to  contend  that,  if  for  two 
years  he  shall  wait  to  see  if  the  principal  will  not  pay,  or  his 
co-surety  contribute,  and  he  shall  then  pay  the  judgment,  that 
he  may,  contrary  to  the  express  provisions  of  the  statute, 
lose  by  operation  of  the  act  of  limitation  of  1789,  his  rem- 
edy by  motion,  because  he  did  not  avail  himself  of  his  mo- 
tion, upon  the  mere  ground  of  the  judgment,  is  to  wage  war 
against  the  provisions  of  (he  act  of  1809  itself.  The  section 
says  that  if  you  do  not  make  your  motion  upon  this  latter 
ground,  you  may  upon  the  former;  but  the  argument  says,  if 
you  do  move  upon  the  ground  of  the  payment,  you  shall  be 
barred  because  you  did  not  move  upon  the  ground  of  the 


The  State 

V 

Alderson 
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judgment.     It  may  be  doubted  whether  the  act  of  1809,  so  NASHviLLi* 

r  '.      •  I  ••  •         ^  .  .  Dec-inl  er,  1837 

lar  as  it  gives  the  extraordinary  remedy  of  a  motion  against  a- 
co-surety  upon  ihe  mere  «round  of  the  judgment,  has  the  ef- 
fect of  enacting  by  the  mere  force  of  said  judgment  the  rela- 
tion of  creditor  and  debtor,  within  the  meaning  of  the  act  of 
1789 — After  the  judgment,  a*?  well  as  before,  the  relation  is  prob- 
ably that  of  co-bureiyship  only;  and  after  the  rendition  of  the 
judgment  and  before  naymeni,  ihe  co-surety  could  not,  it  is 
believed,  by  force  of  the  act  of  1S09,  maintain  his  action  at 
common  law.  In  the  case  of  Marshall  vs.  Hudson^  it  was 
not  necessary  for  the  court  to  assert,  and  it  is  not  directly  as- 
serted, that  the  judgment  itself  creates  the  relation  of  credi« 
tor  and  debtor  between  the  surety  and  the  personal  represen- 
tative of  the  principal,  within  ihe  meaning  of  the  act  of  1789, 
and  the  correctness  of  the  intimation  of  such  an  opinion  in 
that  case  may  well  be  doubted.  In  addition  to  the  other 
grounds  taken  in  this  case,  it  may  be  stated  that  the  principles 
deterniined  in  the  case  of  Scott  vs,  Lanham^  8  Yerger^s  Re- 
ports, 423,  seem  to  be  decisive  of  the  question  before  us. 
Let  the  judgment  be  affirmed, 

Judgment  afGrmed. 


The  State  vs.  Alderson. 

Where  the  vtnire  facias  directs  the  iheriff  to  sammon  "good  and  law- 
ful meo,*'  to  serve  oc  jurors,  it  is  sufficient,  without  specifying  the  particu- 
lar qnalificationB  neceaaary  to  constitnte  them  "good  and  lawfnl"  joron. 

In  proeeediogs  in  saperior  conrti ,  tt  is  not  neeeeasaiy  that  the  record 
should  abow  the  qoalificationa  of  the  jurors. 

T.  H.  Cahalj  for  plaintiff  in  error. 

Geo.  8.  Yergetj  Attorney  General,  for  the  Stale. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  only  question  raised  at  the  bar  in  this  case,  is,  that  the 
record  ()oes  not  show  that  the  grand  jurors  were  good  and 
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Na8hvxx.lb»  ta^ful  naen  of  Maury  county.     The  venire  facias  is  directed 

T)ecember  1837.  ^  ^  **  , 

—        to  the  sheriff  of  Maury  county,   and  commands  him  to  sum- 

V  mon  the  following  "good  and  lawful  men"  to  serve  as  jurors 

Aderioir  ^^  ^^  ^^^^  county  court  for  Maury  county.  It  is  insisted, 
that  it  should  have  commanded,  in  express  words,  to  summon 
citizens  of  Maury  county;  for  that  he  could  have  summoned 
good  and  lawful  men  who  were  not  of  that  county.  We  do 
not  think  the  argument  sound.  What  constitutes  an  individu- 
al a  lawful  man  to  serve  as  a  grand  juror  in  Maury  county? 
He  must  be  a  citizen  of  that  county,  and  a  householder  or  free- 
bolder.  If  he  is  not  a  citizen,  he  is  not  a  lawful  man  any  more 
than  if  he  is  not  a  householder.  There  is  as  much  reason, 
therefore,  for  insisting  that  the  latter  qualification  should  also 
have  been  specified  in  the  venire  facias^  as  the  former.  But 
the  word  "lawful"  includes  every  thing  that  the  law  require^ 
in  order  to  constitute  the  party  a  competent  juror,  and  as  cit- 
izenship in  Maury  county  is  one  of  his  legal  qualifications,  the 
requisition  to  summon  "lawful  men"  is  a  requisition  to  sum- 
mon citizens  of  that  county.  But  if  this  were  not  so,  it  is 
settled  in  the  case  of  Comwell  vs.  The  State,  Martin  and 
Yerger^s  Reports,  149,  that  it  is  not  necessary  that  the  qual- 
ifications of  jurors  should  appear  in  the  case  of  proceedings 
in  the  superior  courts.     1  Chit.  Crim.  Law,  333. 

The  judgment  must  be  reversed  and  the  cause  remanded  to. 
the  Maury  circuit  court  to  be  proceeded  in,  &c. 

Judgment  reversed. 
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NA8HV1LX.S, 

S.       ,               ma                                               l>ec<»ml>er,  1837. 
iMPsoN  (t  aL  vs.   The  State.  

Simpsoa 
Where,  by  the  terms  of  thoir  charter,  the  proprietors  of  a  turnpike  road      The  State 
forfeited  their  right  to  receive  toll  if  they  permitted  the   road  to  be  out  of 
repair,  they  are  also  liable  in  soch  case  to  be  proceeded  against  by  an  in- 
dictiucnt  for  a  nuisance. 

/.  Campbell^  for  the  plaintiff  in  error. 

Geo.  S.  ¥ergef\  Attorney  General,  for  ilu)  State. 

Reese,  J.  deHvered  the  opinion  of  the  court. 

The  defendants,  who  were  the  proprietors  of  a  turnpike 
road,  were  presented  for  a  nuisance  in  not  keeping  the  road  inv 
repair.  They  were  convicted  and  moved  in  an*est  of  judg- 
ment. The  judgment  of  the  circuit  court  having  been  ren- 
dered against  them,  an  appeal  in  error  was  prosecuted  to  this 
court.  It  is  insisted  for  the  defendants,  that  they  are  not  lia- 
ble to  an  indictment,  but  only  forfeit  their  right  to  receive  loll 
when  the  road  is  out  of  repair.  By  the  2d  section  of  the 
charter  (acts  1831,  c  34,  piivate  acts,)  the  proprietors  are  re- 
quired to  keep*  their  road  '^clear  of  stumps,  grubs,  roots, 
trees,  rocks,  runners,  or  other  obstructions,"  and  by  the  act 
of  1831,  c  42,  §  1,  and  the  act  of  1835,  c  66^  §  1,  'Hbe 
proprietors  of  turnpike  roads  and  toll  bridges,  or  the  keepers 
thereof,  or  either  of  them,  shall  be  subject  to  be  punished  for 
permitting  their  roads  or  bridges  to  remain  out  of  repair,  in 
the  same  manner,  and  under  the  same  rules,  regulations  and 
restrictions  that  overseers  of  public  roads  are  subject  to,  ac- 
cording to  the  laws  of  the  State." 

It  is  insisted  for  the  defendants  that  they  are  not  liable  to  an 
indictment  under  the  acts  just  quoted,  for  permitting  their  road 
to  be  out  of  order,  because,  by  the  terms  of  their  charter, 
certain  commissioners  were  appointed,  whose  duty  it  was  to 
viev\  and  lay  off  the  road  in  the  first  instance,  and  when  fin- 
ished, to  inspect  it  once  within  every  two  months,  and  if  they 
should  deem  it  out  of  repair,  to  throw  open  the  gates,  to  the 
end  that  the  public «  during  the  time  it  might  so  remain  out  of 
repair,  should  have  the  use  of  the  road  free  from  tolLge. 
This,  it  is  contended,  is  the  only  penalty  to  which  they  can 
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NASHviLLi.be  subiected;  or,  in  other  words,  that  the  Stale  having   by 

December,  1837     ,  |  .        ,^        .  .  .     ,  .  ,       ,  r        il 

_.    —    .   jjje  charter  itsell  subjected  tlie  proprietors  to  the  loss  ol  loil- 
imps  n     ^^^^  ^^.^1^  ^  ^.^^^  ^^  ^1^^  enforcement  of  their  duty  in  keeping 

The  Sate  iije  road  in  good  repair,  it  was  not  competent  to  add  further 
or  cumulative  penalties.  And  why  not?  Are  the  proprie- 
tors subjected  by  the  provisions  of  the  acts  of  1531,  c  42, 
§  1,  and  1835,  c  66^  §  1,  to  any  new  duties  or  heavier  bur- 
thens? Are  their  rights  under  their  charter  divested,  or 
their  privileges  curtailed?  Surely  not.  If  they  perform  the 
duty  imposed  upon  them  by  their  charter,  and  ker-p  their  road 
in  repair,  they  will  escape  the  animadversion  alike  of  the  com- 
missioners in  throwing  open  their  gates,  and  of  the  courts  in 
subjecting  them  to  fines.  But  if  they  omit  this  duty,  and  suf- 
fer their  road  to  become  a  public  nuisance,  shall  they  be  heard 
to  say  to  the  State,  throw  open  our  gates  by  means  of  your 
commissioners,  if  you  choose,  but  we  have  bargained  with 
yoii  in  our  charter,  that  we  shaU  not  be  proceeded  against  as 
for  a  nuisance?  Is  it  the  meaning  of  the  charter  that  they 
may  suffer  the  road  to  remain  out  of  repair  if  no  toll  be  re- 
ceived? Surely  not.  For  then  it  might  suit  them  to  suffer 
the  road  to  continue  in  b^d  condition,  and  the  gate  to  con- 
tinue open  during  half  of  the  year,  when  there  might  be  but 
little  traveling  upon  it,  and  during  the  other  and  more  profita- 
ble half,  to  put  it  in  repair  and  close  the  gate.  In  fact,  there 
can  be  little  doubt  that  experience  manifested  this  scheme 
of  enforcing  the  duty  of  proprietors  of  roads,  by  the  control 
of  commissioners  to  be  utterly  inefficient  and  nugatory,  not 
because  if  the  gates,  for  their  default,  had  been  opened,  such  a 
measure  would  have  been  wanting  in  energy,  but  because  the 
commissioners  were  found  to  want  the  vigilance,  the  firmness 
or  the  integrity  to  prompt  tliem  to  the  adoption  of  the  aieas* 
ure.  If  then  these  petty  agents  of  the  public  shall  refuse  or 
omit  to  do  their  duty,  or  shall  die  or  remove,  shall  the  com- 
munity, who  have  surrendered  their  duty  of  keeping  tlie  road 
in  repair  to  the  proprietors,  be  compelled  not  only  to  travel 
over  bad  roads,  but  be  subjected  also  to  tollage. 

As  to  the  form  of  the  indictment,  we  think  that  in  alleging 
the  offence,  it  substantially  pursues  the  terms  of  the  charter} 
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And  we  also  think  that  the  liability  of  the  proprietors  is  well  Nashvili.i:, 
enough  slated.     Let  the  judgment  be  affirmed.  The  State 

Judgment  affirmed.  ^ 

°  Bryant 


The  State  vs.  BRrAwt. 

I^leas  in  abatement  are  sticti  juris,  and  are  not  favored  in  law. 

A  plea  in  abatement,  that  one  of  the  jurors  whtt  found  the  predentment 
was  neither  a  freeholder  nor  a  householder  of  the  county  in  which  the  pre- 
sentment is  found,  is  bad. 

A  citizen  of  one  county,  who  owns  freehold  lands  in  another  county,  or 
who  is  the  owner  of  an  ocaopant  right  to  lands  situated  in  another  county, 
is  a  good  and  lawful  juror  of  the  county  in  which  he  resides. 

The  defendant  was  indicted  in  the  circuit  court  of  Giles 
county,  for  gaming.  He  pleaded  in  abatement  that  one  of 
the  grand  jurors  who  returned  the  presentment  was  neither  a 
freeholder  nor  a  householder  of  Giles.  The  solicitor  in  be- 
half of  the  state  replied  that  he  wcs  the  owner  of  land  by 
entry,  but  on  which  a  grant  had  not  issued  in  the  county  of 
Giles.  To  this  replication  there  was  a  demurrer.  The  cir- 
cuit court  overruled  the  demurrer,  and  rendered  a  judgment 
for  the  defendant. 

Geo,  S,  Yerger^.  Attorney  General,  for  the  State. 

J.  Campbell^  for  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  question  for  determina  ion  is,  whether  a  plea  in  abate- 
ment, alleging  tl.at  one  of  the  grand  jurors  who  returned 
the  presentment,  was  neither  a  freeholder  nor  householder  of 
the  county,  is  a  good  plea.  Pleas  in  abatement  are  construed 
with  great  strictness,  and  are  not  favored  in  law.  To  this 
plea  there  are  two  objections,  1st,  That  it  is  not  necessary 
that  a  juror  should  be  a  freeholder  of  the  county,  it  being 
sufficient  if  he  be  a  freehoWer  of  the  state.     3d.   That  he 
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Nashville,  need  not  be  a  freeholder  of  the  stale  if  he  be  the  owner  of 

DeceinUar    IH37. 

an  occupancy. 

V  The  act  of  1779,  c  6^  §  4,  provides,   ''that  if  the  conn- 

Bryant  ^y  court  shall  fail  or  neglect  to  nominate  freeholders  to  serve 
as  jurors,  or  the  persons  nominated  shall  fail  to  altend,  it 
shall  and  may  be  lawful  for  such  court  to  order  and  direct  the 
sheriff  to  summon  other  ^  freeholders  ol  the  bystanders  to 
serve  as  jurors."  This  is  the  first  statute  concerning  the 
qualification  of  jurors,  which  makes  it  necessary  that  they  be 
freeholders,  but  does  not  confine  it  to  the  lands  of  the  coun- 
ty. The  act  of  1809,  c  119,  §  2,  makes  ^'every  male  cit- 
izen, being  a  householder,  and  arrived  at  the  age  of  twenty- 
one  years,  a  legal  and  qualified  grand  or  petit  juror  in  all 
bases,  except  those  in  which  the  venue  has  been  changed." 
The  act  of  1826,  c  82,  §  2,  provides,  that  in  "all  ctises 
where  a  change  of  venue  may  be  had,  when  a  jury  of  free- 
holders cannot  be  had  to  try  the  same,  a  jury  of  household- 
ers shall  be  held  and  deemed  competent  to  try  such  causes." 
The  act  of  1835,  c  6,  §  8,  provides  "that  the  jurors  sum- 
moned by  the  order  of  the  coiinty  court  to  attend  the  circuit 
courts,  shall  be  freeholders,  owners  of  occupancy's,  or  house- 
holders, and  twenty-one  years  of  age." 

These  are  all  the  statutes,  regulating  the  general  qualiificat- 
ions  of  jurors,  from  which  it  is  seen,  that  the  freehold  or  oc- 
cupancy qualification  is  not  confined  to  the  county.  And 
this  court  has  no  disposition,  if  it  had  the  power,  so  to 
limit  it. 

The  plea  in  abatement  then  is  bad  for  both  reasons  as- 
signed, for  although  the  juror  may  not  have  been  a  freeholder 
of  the  county  of  Lincoln,  yet,  7\on  constat^  that  he  was  not 
a  freeholder  or  the  owner  of  an  occupancy  in  the  Slate,  either 
of  which  would  constitute  him  a  legal  and   qualified  juror. 

The  court  below  erred  then,  in  overruling  the  demurrer  to 
the  plea,  and  the  judgment  must  be  reversed  and  the  case 
be  remanded  for  further  proceedings. 

Judgment  reversed. 
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Jarnagin  vs.  The  State. 

Where  connsel  are  empl&yed  to  asaist  the  solicitor  in  a  state  prosecution, 
it  is  not  error  for  the  circuit  court  to  permit  such  assistant  counsel  to  con- 
clude the  argument  on  the  part  of  the  government. 

Where  a  jury  retired  to  a  room  of  the  building  wherein  the  court  was 
held,  to  consider  of  the  verdict,  without  being  accompanied  by  an  officer, 
and  it  did  not  appear  that  they  improperly  separated,  or  that  there  had 
been  any  communication  with  them:  Held,  that  a  new  trial  ought  not  to  be 
granted. 

The  indictment  charged  that  the  defendant  did  unlawfully,  &c.  "thrust," 
"stab,"  &c.  &c.:  Held,  this  was  sufficient,  without  describing  the  injury 
by  the  term  **cut**  or  "wound." 

The  defendant  and  others  were  indicted  in  the  circuit  court 
of  Cannon  county,  for  unlawfully  and  maliciously  stabbing 
John  N.  Tucker.  The  description  of  the  offence  in  the  in- 
dictment is  as  follows:  "they  the  said  Allen  Janiagin,  Need- 
bam  Jarnagin,  and  Kinchen  Jarnagin,  late  of  the  county 
aforesaid,  yeomen,  on  the  fourteenth  day  of  October,  eigh- 
teen hundred  and  thirty-six,  with  force  and  arms,  in  the 
county  aforesaid,  in  and  upon  John  N.  Tucker,  then  and 
there  being,  feloniously,  unlawfully,  and  maliciously,  did 
make  an  assault,  and  the  said  Allen  Jarnagin,  Needham  Jar- 
nagin and  Kinchen  Jarnagin,  with  a  certain  knife  of  the 
value  of  one  dollar,  which  tlrey  the  said,  &c.,  in  their  right 
hands  then  and  there  had  and  held,  the  said  John  N.  Tuck- 
er, in  and  upon  the  left  arm  and  right  hip  of  him,  the  said 
John  N.  Tucker,  then  and  there  feloniously,  unlawfully,  and 
maliciously  did  thrust  and  stab  contrary,  &c.''  The  defen- 
dant was  convicted,  and  prosecuted  a  writ  of  error  to  this 
court. 

One  of  (he  grounds  of  error  assigned  was,  that  the  des- 
cription of  the  offence  ill  the  indictment  was  insufficient, 
that  th«  terms,  "thrust  iand  stab''  were  improper,  and  that  the 
indictment  should  describe  the  offence  by  the  term  "cut"  or 
"wound,"  so  as  to  show  that  the  skin  was  broken. 

There  were  other  points  in  the  cause,  the  facts  of  which 

are  stated  in  th6  opinion  of  the  court. 
VOL.  10.  67 
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UecemlMf,  1837. 

Jarnagin 

T 

The  State 
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KABHviLLE,      Briefly  for  plainlifF  in  error. 


December,  1837, 


Jarnagin  Qeo,  s.  Yerger^  Attorney  General  for  the  State. 


The  State 


Reese^  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  in  the  circuit 
court  of  Cannon  county,  under  the  act  of  1829,  c  23,  §  55, 
for  a  felony,  in  unlawfully  and  maliciously  stabbing  one  John 
N.  Tucker.  A  motion  for  a  new  trial  was  made  by  the  pri- 
soner, which  was  overruled,  and  he  was  adjudged  to  con* 
finement  in  the  penitentiary,  and  he  has  prosecuted  his  appeal 
to  this  court. 

Upon  the  record  or  in  the  argument  it  is  assigned  for  error, 
1st,  that  one  of  the  jury  was  not  a  freeholder  or  householder 
in  the  county  of  the  trial.  The  juror  had  in  the  usual  manner 
veritied  his  qualifications,  and  was  accepted  by  the  prisoner. 
After  the  jury  had  been  all  sworn,  but  before  any  evidence 
had  been  heard  by  them,  the  record  shows  that  the  attorney 
for  the  state  suggested  to  the  court  the  want  of  qualificatioa 
on  the  part  of  the  juror,  and  moved  that  another  should  be 
substituted,  to  which  the  prisoner  by  his  counsel  objected. 
Clearly,  therefore,  he  cannot  urge  as  error  the  sitting  of  that 
juror  upon  his  trial. 

2d.  On  the  application  of  the  attorney  for  the  state,  a 
gentleman  who  appeared  in  the  cause  as  assistant  counsel  was 
permitted  by  the  court  to  conclude  the  argument  on  behalf  of 
the  government.  The  regulation  of  that  matter  properly  be- 
longed to  the  circuit  court.  The  discretion  which  the  judge 
of  that  court  had,  we  have  no  reason  to  suppose  was  indis- 
creetly exercised,  and  its  exercise  in  the  mode  mentioned 
was,  we  take  no  ground  of  error  before  us. 

3d.  It  is  said,  that  the  jury  retired  to  consider  of  their 
verdict  into  a  room  of  the  building  in  which  the  court  was 
held,  unaccompanied  by  an  ofScer.  It  does  not  appear  that 
an  officer  was  necessary,  that  the  jury  improperly  separated, 
or  that  any  communication  of  any  sort  was  had  with  them 
by  persons  not  of  their  body — so  that  there  is  no  error  in 
this. 

4th.  It  is  assigned  in  argument  for  error,  that  the  iudict^ 


OF    THE    9TAT£    OP    TENNESSEE.  531 

ment  describing;  the  offence  or  iniurv  done  to  the  person  of  Na8hvii.i.«, 

^      ,  .         ,  "^     •'  *^  December,  1837. 

Tucker,  by  the  term  "stab,"  as  used  in  the  statute,  and  does — : — 

not   describe    the    injury    inflicted    by   the    terna   *'cut"  or  y 

"wound,"  so  as  to  show  that  the  skin  was  broken  or  pene-  The  State 
trated  by  the  weapon.  But  we  think  that  the  word  "stab," 
by  its  own  proper  force  and  meaning,  imports  a  breaking  and 
penetration  of  the  skin,  as  distinctly  as  would  the  word 
"cut,"  and  more  distinctly  than  would  the  word  "wound," 
and  is  peculiarly,  if  not  exclusively,  appropriated  to  des- 
cribe the  injury  inflicted  by  thrusting  with  a  sharp  pointed 
instrument.  Thus  in  McDermott's  case,  Russ.  &  Ry.  356, 
where  the  prisoner  was  indicted  under  43  George  III,  for 
sticking  and  cutting  with  a  bayonet,  and  the  surgeon  stated 
that  the  wound  was  a  punctured  triangular  one,  the  prisoner 
being  convicted,  the  judges,  in  a  case  reserved,  were  of 
opinion,  that  as  the  statute  used  the  words  in  the  alternative, 
*'stab"  or  "cut,"  so  as  to  distinguish  between  them,  the 
distinction  must  be  attended  to  in  the  indictment,  and  they 
held  the  conviction  wrong.  JTere  the  error  was,  that  the 
word  "stab,"  appropriated  to  describe  the  character  of  the 
wound  in  question,  was  not  used  in  the  indictment,  rather 
than  the  word  cut,  which  was  used.  In  murder  the  practice 
is,  for  reasons  obviously  connected  with  the  mortal  charac- 
ter of  the  injury,  to  describe  the  nature  and  extent  of  the 
wound.  But  under  our  statute  of  stabbing  no  such  practice 
is  necessary,  or  indeed  perhaps  proper.     Let  the  judgment 

be  affirmed. 

Judgment  affirmed. 
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NAIHVII.LS, 

December,  1837.  -.x  m  rv 

Mahala  v9.  The  State* 

Mahala 
The  8tst  W^iere  a  jury  in  a  capital  case  cannot  agree  upon  a  verdict*  the  court  haa 

not  the  power,  without  the  consent  of  the  prisoner,  to  discharge  Ihem. 

Where  a  jury  in  such  a  case  is  improperly  or  illegally  discharged,  it  op- 
erates as  an  acquittal. 

The  courts  have  power  to  discharge  juries  in  crinninal  causes,  only  in  ca- 
ses of  manifest  necessity.         , 

The  cases  of  necessity  which  will  authorise  a  court  to  discharge  a  jury, 
are  of  three  classes:  1st.  Where  the  court  is  compelled  to  adjourn  before 
the  jury  agree.  2d.  Where  the  prisoner,  by  his  own  conduct,  places  it  out  of 
the  power  of  the  jary  to  investigate  his  case  correctly,  or  where,  by  the 
yisitation  bf  providence,  he  is  prevented  from  attending  to  his  trial.  8d* 
Where  there  is  no  possibility  for  the  jury  to  agree  and  return  a  verdict. 

Sickness  or  insanity  of  one  or  more  jurors,  exhaustion  before  they  crn 
^  agree,  or  the  absconding  of  one  or  more  jurors,  constitute  cases  of  necessi- 
ty which  will  authorise  the  court  to  discharge  the  jury. 

But  whece  the  jury  cannot  agree,  because  their  minds  cannot  come  to  the 
same  conclusion  from  the  evidenc,  it  is  not  sui  h  a^ase  of  necessity  as 
will  authorise  their  discharge. 

The  jury  in  this  case  were  eropannelled  on  Thursday  evening  at  2  o'- 
clock; ihey  came  in  once  or  twice  during  the  same  evening,  and  declared 
they  could  not  agree;  they  were  however  kept  together  all  night  by  the 
court,  and  at  9  o'clock  the  next  morning,  upon  their  declaring  they  could 
net  sgree,  the  court  discharged  them.  The  court  continued  its  session  un- 
til the  next  day,  (Saturday:)  Held,  that  this  was  not  such  a  case  of  neces- 
sity as  authorised  the  court  to  discharge  them. 

The  defendant,  a  slave,  was  indicted  in  the  circuit  court  of 
Robertson  county,  for  the  murder  of  Nancy  Newton.  She 
pleaded  ''not  guilty."  At  the  May  term,  1837,  of  said  court, 
the  cause  was  called  for  trial,  and  on  Wednesday,  the  3d  May, 
1837,  a  jury  was  empannelled  to  try  it.  The  evidence  and 
arguments  of  counsel  were  closed  on  the  succeeding  Friday, 
and  at  about  2  o'clock,  P.  M.  of  that  day,  having  received 
the  charge  of  the  court,  the  jury  retired  to  consider  of  their 
verdict.  After  they  were  absent  about  half  an  hour,  they 
came  into  court  and  informed  the  judge  that  they  could  not 
agree,  whereupon  the  court  charged  them  (hat  they  ought  to 
fndeavor  to  agree,   and   to  retire  again.     The  jury  then  re- 
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tired  to  their  room,  and  in  about  an  hour  and  a  half  again  Nashville, 
came  into  court,  and  stated  that  they  never  could  agree.  The —  '  ' — •* 
court  then  told  them  of  the  importance  and  necessity  of  their  v 

agreeing  if  they  possibly  could,  and  to  retire  again  and  en-  e  ..  a  e 
deavor  faithfully  to  do  so;  thai  if  it  were  wholly  impossible 
for  them  ever  to  agree,  the  court  possessed  the  |)Ower  of  dis- 
charging them,  and  would,  if  necessary  do  so.  The  jury 
still  not  agreeing  that  day,  the  court  had  them  con6ned  to- 
gether that  night,  and  next  morning,  (being  Friday,)  about 
half  past  nine  the  jury  again  came  into  court  and  told  the 
court  it  was  impossible  for  them  ever  to  agree,  whereupon, 
the  court  being  satisfied  that  the  jury  could  not  agree,  dis« 
charged  them.  The  counsel  for  the  defendant,  before  the 
jury  were  discharged,  remarked  to  the  court  that  he  did  not 
feel  authorised  to  consent  to  their  discharge,  and  that  the  law 
must  be  pursued  by  the  court.  The  court  continued  its  ses- 
sion until  the  next  day,  (Saturday,)  and  then  adjourned.  Pre- 
vious, however,  to  its  adjournment,  the  counsel  for  the  pris- 
oner-on  Saturday  morning  moved  the  court  to  finally  discharge 
the  prisoner  upon  the  ground  that  the  court  had  no  authority, 
under  the  circumstances,  to  discharge  the  jury,  and  that  it 
operated  as  an  acquittal.  The  court  refused  to  dischaige  her. 
At  a  subsequent  term  of  the  court  the  prisoner  was  again  put 
upon  her  trisl,  and  was  convicted  of  murder,  and  judgment  of 
death  pronounced.  From  this  judgment,  a  writ  of  error  was 
prosecuted  to  this  court. 

W.  Thompson^  for  plaintiff  in  error.  It  is  conceded  that 
the  circuit  courts  have  a  discretionary  power  to  discharge  a 
jury  without  their  rendering  a  verdict,  in  case  of  manifest,  or 
(as  some  of  the  judges  say)  of  absolute  necessity;  and  this 
power  may  be  exercised  under  the  above  restriction  even  in 
trials  for  capital  offences. 

That  the  court  can  discharge  a  jury  in  criminal  causes 
without  their  rendering  a  verdict,  in  cases  of  manifest  neces- 
sity alone,  see  Foster's  Reports,  the  case  of  the  Kinlocks: 
Roscoe  on  Criminal  Evidence,  177,  and  note:  2  Cain^s  Re- 
ports, 204:  18  Johnson's  Rep.  187,  The  People  vs.  Good-- 
mn:  4  Wash.  C   C.  Rep.  402,    United  States  vs.  Haskell: 
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Nashville,  6  Sere,  and  R.  580,  Commonwealth  vs.  Cook:  3Rawle,498, 

Deceinher,  1H37  *^  '  ' 

Commonizealth  vs.  Clue:  9  Wheaton,  United  States  vs.  Pe- 
rez^ page  579 :  Martin  and  Yerger's  Rep.  278,  The  StaU  vs. 


Mahala 

V 

The  Stale     ffTaferhouse, 


In  the  cases  cited  above,  in  6  Serg.  and  Rawle  and  3 
Raw!e,  the  supreme  court  of  Pennsylvania  decided  that  ina- 
bility ^f  the  jury  to  agree  is  no  ground  for  discharging  them. 

Geo,  S,  Yerger^  Attorney  General,  contended  that  the  dis- 
cbarge of  the  jury  under  the  circumstances,  did  not  operate 
as  an  acquittal  of  the  prisoner.  He  cited  and  commented  on 
Kinlock^s  case,  Foster's  Crown  Law,  22:  Waterhouse  vs. 
The  Stafe\  Martin  and  Yerger's  Rep.  278:  9  Mass.  Rep. 
494:  People  vs.  Goodwin^  18  John.  Rep.  187:  People  vs. 
Olcott^  2  John.  Cases,  275,  301 :  United  States  vs.  Perez^  9 
Wheaton's  Rep.  579:  People  vs.  Green^  13  Wendall's  Rep. 
55:  CommowwcaftA  vs.  CZ7/C,  3  Rawls' Rep.  498:  Common" 
wealth  vs.  Cook^  6  Binny's  Rep.  580. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  right  of  trial  by  jury  has  always  been  regarded  by  the 
English  and  American  jurists  as  one  of  the  most  sacred  prin- 
ciples of  the  law,  one  to  which  the  citizen  is  more  deeply  in- 
debted than  to  any  other  for  that  security  to  life,  liberty  and 
property  guaranteed  in  Great  Britain  and  the  United  States  to 
an  extent  unknown  in  other  countries,  and  the  preservation  of 
which  in  its  purity  and  independence,  has  at  all  times  been 
guarded  with  a  most  watchful  and  jealous  eye.  Therefore  it 
is,  that  an  attempt  whenever  made  by  the  courts  to  interfere 
with  the  privileges  of  a  jury,  and  endanger  their  independence, 
and  the  consequent  security  of  the  subject,  has  at  all  tiroes 
been  promptly  resisted,  and  though,  occasionally,  in  times  of 
great  political  excitement  in  England,  it  may  have  succeeded 
for  the  day,  yet  to  the  honor  of  the  legal  profession,  the  usur- 
pation has  always  been  rebuked,  and  the  proper  balance  of  power 
between  the  court  and  the  jury  quickly  restored.  Tt  is  a  well 
unders4x)od  maxim  of  our  law,  that  the  judges  are  to  expound 
the  law,  and  the  jury  to  ascertain  the  facts,  neither  of  which 
has  the  power  to  interfere  with  the  province  of  the  other. 
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The  jury  in  their  deliberations  upon  the  facts  are  as  i*^^®' p^^c^li^Ir^^iB^?' 
pendent  of  the  court,  as  the  ludee  in  determining  the  law  is       -  ,  , 

c    I      '  ir  -i  1  u  Mahala 

ol  the  jury;  and  the  consequence  is,  that  when  a  case  has  v 

been  submitted  to  a  jury,  there  it  must  remain  until  it  has  ^'>®'-^*^^® 
been  decided  by  them,  or  is  withdrawn  from  their  considera- 
tion, not  at  the  will  and  pleasure  of  the  lourt,  but  under  cir- 
cumstances justified  by  the  law.  In  the  case  now  presented 
for  the  consideration  of  this  court,  the  jury  returned  no  ver- 
dict, and  the  case  was  taken  from  their  consideration,  and  they 
discharged  against  the  consent  of  the  prisoner.  And  the 
question  is,  whether  under  the  circumstances,  this  was  not  an 
illegal  exercise  of  power  on  the  part  of  the  court  below,  and 
the  prisoner  of  consequence,  entitled  to  her  discharge?  This 
Is  a  question  of  much  importance,  and  although  it  has  not, 
perhaps  been  directly  settled  by  adjudicated  casos  in  this 
State,  we  feel  much  relieved  in  the  conviction  that  it  is  well 
settled  both  by  principle  and  authority  in  England,  and  a  very 
respectable  portion  of  the  States  of  this  Union.  Lord  Coke 
in  his  1  Institute,  227,  b,  and  3  Institute,  100,  lays  it  down 
as  a  general  rule  that  a  jury  sworn  and  charged  by  the  court  in 
cases  affecting  life  or  member  cannot  be  discharged  by  the 
court,  or  any  other,  but  they  ought  to  give  their  verdict. 
This  doctrine  upon  the  authority  of  Coke,  was  afterwards 
engrafted  by  Hawkins  and  Blackstone  into  their  elementary 
treatise  on  the  criminal  law.  And  although  this  principle  was 
controverted  in  the  case  of  Ferras  cited  in  Sir  Thomas  Ray- 
mond, 84,  and  in  a  case  of  larceny  reported  in  1  Ventress, 
69,  and  one  reported  in  Salkeld,  646;  yet  it  cannot  be  said 
to  have  been  fully  ext:mined  and  completely  overruled,  until 
the  decision  of  the  case  of  the  two  Kinlocks,  reported  in 
Foster  fronr*  page  22  to  40,  when  it  was  considered  by  all  the 
judges  but  one  that  the  general  rule  laid. down  by  Lord  Coke 
had  no  authority  to  warrant  it,  and  could  not  be  universally 
binding;  but,  that  there  were  exceptions  to  it,  and  in  that 
case  determined  that  the  court  had  power  to  discharge  a  jury 
at  the  request  of  the  prisoners,  assisted  by  able  counsel,  and 
with  the  intent  of  imparling  to  them  a  privilege  which  they 
could  not  otherwise  have  enjoyed.  Since  that  decision  it  has 
not  been  doubted  that  the  courts  have  the  power  to  discharge 
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— j^  .  . in  cases  of  manifest  necessity.     All  the  cases  of  exception 

V  (to  the  general  rule  as  laid  down  by  Lord  Coke,)  speci6ed  in 

the  elaborate  opinion  of  Mr.  JustictJ  Foster  in  the  case  of 
the  Kinlocks,  are  cases  of  necessity,  and  there  is  no  authori- 
ty to  be  found  in  the  English  books  which  sustains  the  posi- 
tion, that  a  jury  may  be  discharged  in  a  criminal  case  without 
the  consent  of  the  prisoner,  but  from  necessity.  Such  also, 
we  think,  has  been  the  train  of  the  decisions  in  the  United 
States. 

In  the  case  of  The  People  vs.  Goodmn^  18  Johnson's  Re- 
ports, 187,  Judge  Spencer,  in  delivering  the  opinion  of  the 
court,  says,  "Upon  full  coiisideration,  I  am  of  opinion,  that 
although  the  power  of  discharging  a  jury  is  a  delicate  and 
highly  important  trust,  yet  that  it  does  exist  in  cases  of  ex- 
treme and  absolute  necessity." 

In  the  case  of  the  United  States  vs.  Coolridge^  Gallison's 
Rep.  364,  Justice  Story  says  "that  the  power  to  discharge  a 
jury  in  capital  cases  should  only  be  exercised  in  very  extraor- 
dinary and  striking  circumstances." 

In  the  case  of  the  United  States  vs.  Hask4l and  Francois^ 
4  Wash.  411,  Judge  Washington  says,  "that  a  court  is  fully 
authorised  to  discharge  a  jury  in  cases  of  necessity  in  capital 
cases  as  well  as  misdemeanors." 

In  the  case  of  the  United  States  vs.  Pcrez^  9  Wheatoii, 
679,  Judge  Story,  in  delivering  the  opinion  of  the  court,  says, 
**We  think  that  in  all  .cases  the  law  has  invested  courts  with 
the  authority  to  discharge  a  jury  from  giving  a  verdict,  when- 
ever, in  their  opinion,  taking  all  the  circumstances  into  con- 
sideration, there  is  a  manifest  necessity  for  the  act,  or  the  ends 
of  public  justice  would  be  defeated;  but  that  the  power  ought 
to  be  used  with  the  greatest  caution  under  urgent  circumstan- 
ces, and  for  very  plain  and  obvious  causes,  and  in  capital  ca- 
ses especially  the  court  should  be  extremely  careful  how  they 
interfere  with  any  of  the  chances  of  life  in  favor  of  the  pris- 
oner." 

In  the  case  of  The  People  vs.  Barrett^  Livingston,  Judge, 
says,  "Without  denying  the  right  of  courts  to  withdraw  a  ju- 
ror, in  criminal  cases,  and  put  the  defendant  on  his  trial  a  sec- 
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ond  time,  it  is  evident  this  power  should  not  be  lightly  used,  JJ:*^*"^'';"** 

but  confined  as  much  as  may  be  to  cases  of  urgent  necessity,  —     .    

when  by  the  act  of  God,  or  by  some  sudden  and  unforeseen  ac-  v 

cident  it  is  impossible  to  proceed  without  manifest  injustice  to 
the  public  or  to  the  defendant  himself." 

These  decisions  made  by  the  first  tribunals  of  the  country, 
completely  sustain  the  position  that  the  power  to  discharge  a 
jury,  without  a  verdict,  is  not  the  exercise  of  an  arbitrary  dis- 
cretion, but  an  extremely  delicate  duty,  only  to  be  perfoimed 
ixi  cases  of  urgent  necessity. 

This  brings  us  to  the  examination  of  what  constitutes  this 
>iecessity.  We  are  of  opinion  that  the  causes  which  create 
this  necessity  may  be  classed  under  three  heads.  1st.  Where 
the  court  is  compelled  by  law  to  be  adjourned  before  the  jury 
can  agree  upon  a  verdict.  2d.  Where  the  prisoner,  b^his 
own  misconduct,  places  it  out  of  the  power  of  the  jury  to  in- 
vestigate his  case  correctly,  thereby  obtaining  an  unfair  advan- 
tage of  the  State,  or  is  himself,  by  the  visitation  of  provi- 
dence, prevented  from  being  able  to  attend  to  his  trial;  and  3d. 
Where  there  is  no  possibility  for  the  jury  to  agree  upon  and 
retiu'D  a  verdict. 

It  is  upon  the  last  of  these  propositions  that  the  question 
in  the  case  under  consideration  arises.  The  jury  were  em- 
pannelled  on  Thursday  evening,  at  2  o'clock,  and  were  dis- 
charged at  9  o'clock  on  Friday  morning,  because  they  could 
not  agree  upon  a  verdict,  the  court  continuing  its  session  until 
sometime  on  the  Saturday  following.  Now,  the  question  is, 
was  this  such  a  case  of  necessity  as  justified  the  court  in  dis- 
charging  the  jury?  A  jury  may  not  be  able  to  agree  upon  a 
verdict  for  many  reasons,  such  as  sickness  or  insanity  of  one  or 
moreof  the  jurors,  exhaustion  of  the  jury  before  they  have  been 
able  to  come  to  a  decision  of  the  case,  the  absconding  of  one  of 
the  jurors,  without  the  consent  of  the  court.  These  are  cases 
put  in  the  books,  and  with  others  of  like  character,  constitute 
what  we  will  distinguish  as  cases  of  physical  impossibility.  A 
jury  may  also  not  be  able  to  agree  because  their  minds  cannot 
come  to  the  same  conclusion  from  the  facts  submitted  to  their 
consideration.  This,  we  would  consider  as  a  case  of  moral  im- 
possibility; and  we  are  called  upon  to  say  whether  it  constitutes  a 
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necessity  for  the  discharge  of  a  jury  before  the  time  arrives  when 

Mahala  ^Yie  court  must  adjourn.  We  think  it  does  not.  In  the  case 
The  State  of  the  Kinloclas,  Mr.  Justice  Foster  enumerates  many  cases 
in  which  from  nM#ssity  a  jury  may  be  discharged,  and  never 
onceintimal  s  ihei  it  may  be  done-merely  because  they  could 
not  brin^  their  minds  to  concur  in  the  same  opinion.  It  cannot 
be  possiUe  that  he  should  have  neglected  doing  so  if  in  his 
opinion  it  had  constituted  a  case  of  necessity,  for  it  wouW 
be  so  palpable  a  course  for  the  exercise  of  this  delicate  pow- 
er, and  would  be  of  such  frequent  occurrence,  that  no  judge 
could  overlook  it  in  enumerating  the  causes  for  which  a  jury 
might  be  discharged  from  rendering  a  verdict.  Indeed,  it  is 
almost  manifest  that  Mr.  Foster  was  of  opinion  that  it  did  not 
constitute  a  case  of  necessity,  for  in  commenting  upon  Man- 
sel's  case,  he  says,  ''the  truth  of  the  case  was  no  more  than 
this,  the  jury  were  not  agreed  on  any  verdict  at  all,  and  there- 
fore nothing '  remained  to  be  done  by  the  court  but  to  send 
t\\en\  back  snd  keep  them  together  until  they  should  agree  to 
such  a  verdict  as  the  court  could  have  received  and  recorded. 

There  is  no  English  decision  then  sustaining  the  position 
that  the  court  has  the  power  (o  discharge  a  jury  because  they 
cannot  agree  upon  a  verdict,  unless  there  be  some  physical 
impossibility  connected  with  it,  and  so  we  think  is  the  spirit 
of  all  the  American  authorities  when  properly  understood. 

In  the  cases  of  the  Commonwealth  vs.  Cook  and  others^  6 
Serg.  and  Rawle,  577,  and  the  Commonwealth  vs.  C/tie,  3 
Rawle's  Reports,  the  supreme  court  of  Pennsylvania  have 
decided  that  an  inability  of  the  jury  to  agree  is  no  ground  for 
discharginv  them,  and  in  Haskell  and  Francois'  case,  4th 
Washington  Rep.  411,  Judge  Washington  says  he  entirely 
concurs  with  the  supreme  court  of  Pennsylvania,  in  the  opin- 
ion in  Cook's  case,  6  Serg.  and  Rawly  that  the  court  ought 
not  to  discharge  a  jury  merely  upon  the  ground  that  they  say 
thny  cannot  agree,  however  positive  the  declaration  may  be. 
These  cases  are  of  very  high  authority,  and  we  consider  the 
reasoning  satisfactory. 

But  it  is  said  that  they  are  contradicted  by  the  decisions  of 
ihe  supreme  court  of  the  United  States  and  other  States  of 
the  Union.     W<?  will   briefly  examine  the  casesreferred  to 
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by  the  attorney  general  for  the  support  of  this  assertion.     The  ^'^*?7'im7 

first  case  is  that  of  the  United  States  vs,  Perez ^  9  Wheaton,  — jjTiri 

679.     The  facts  of  this  case  as  stated  in  Wheeler's  Crimin-  v 

«1  Cases  are  very  strong,  and  if  the  supreme  court  of  the  '^^^  ®***® 
United  States  had  determined  that  they  constituted  a  case  of 
necessity j'^there  would  have  been  no  way  of  reconciling  the 
case  with  the  Pennsylvania  decisions.  This  was  a  clise  of  pira- 
cy, and  the  jury  were  discharged  in  less  than  four  hours;  sure* 
1y  no  one  can  doubt  that  it  was  a  rash  and  hasty  exercise  of 
power  on  the  paft  of  the  circuit  court.  Upon  the  propriety 
of  it,  the  judges  were  divided  in  opinion,  and  (he  case  was 
certified  to  the  supreme  court  of  the  United  States,  when  the 
case  was  determined,  not  upon  the  ground  that  the  facts  con- 
stituted a  case  of  necessity  in  the  opinion  of  the  supreme 
tjoart,  but  because,  as  Judge  Story  says,  the  court  beloW  had 
the  power  to  order  the  discharge,  and  the  security  which  the 
public  have  for  the  faithful,  sound  and  conscientious  exercise 
of  this  discretion,  rests  in  this,  as  in  other  cases,  upon  the 
responsibility  of  the  judges  under  their  oaths  of  office;  or  in 
other  words,  the  exercise  of  the  power  to  discharge,  being 
an  act  of  discretion,  it  must  rest  with  the  court  below,  and 
that  the  supreme  court  will  not  reverse  it.  In  our  opinion, 
this  decision  does  not  conflict  with  the  cases  in  Pennsylvania. 
The  next  case  we  will  examine,  is  that  of  the  Common- 
loealthvs.  John  Bowden^  9  Mass.  494,  there  a  jury  was  dis- 
charged after  being  out  a  part  of  a  day  and  a  whole  night, 
and  it  was  held  by  the  court  not  to  be  a  discharge  of  the  pri- 
soner— this  was  a  case  of  highway  robbery.  The  question 
does  not  appear  to  have  been  elaborately  investigated,  for  so 
far  as  we  can  judge  from  the  argument  of  the  counsel  for  the 
prisoner,  it  turned  upon  the  point  of  whether  the  court  had 
power,  under  any  circumstances  to  discharge  a  jury  without 
the  consent  of  the  prisoner,  for  the  argument  was,  that  in  a 
capital  case  the  jury  could  not  be  discharged  with  the  consent 
of  the  prisoner,  nor  in  any  criminal  case,  without  such  con- 
sent. The  court  say,  that  the  strictness  of  the  law,  upon  this 
subject  has  very  much  abated  in  the  English  courts,  and  that 
it  would  not  be  consistent  with  the  genius  of  our  goveisi^ 
ment  to  use  compulsory  means  to  effect  an  agreement  among 
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ther  a  necessity  for  the  discharge  of  the  jury  id  this  case  ex- 

V  isted,  was  never  brought  to  the  consideration  of  the  court. 
The  State  ^^^  jj^gt  it  only  can  be  considered  as  an  authority  io  favor  of 
the  power  of  the  court  to  discharge  a  jury  in  case  of  neces-' 
sity.  Moreover  it  may  be  observed,  thai  in  Ma8sacbosett& 
the  practice  continued  of  keeping  a  jury  after  the  case  had 
been  submitted  to  them  without  refreshn>ent,  until  they  had 
agreed  upon  the  verdict,  and  that  the  court  considered  it 
wrong  to  resort  to  such  means  to  compel  a  verdrct.  The 
same  remarks  may  be  made  of  the  case  of  the  People  ts. 
JSlcot^  2  John.  Cases  in  Error,  301.  The  question  was,  as 
to  the  power  of  the  court  to  discharge  a  jury  in  criminal 
cases,  and  Judge  Kent,  who  delivered  the  opinion  of  the 
cout-t,  places  it  upon  the  ground  of  necessity,  and  says, 
^^the  moment  cases  of  necessity  are  admitted  to  form  ex- 
ceptions, that  moment  a  door  is  opened  to  the  discretion  of 
the  court  to  judge  of  that  necessity,  and  to  determine  what 
combination  of  circumstances  will  create  one;  and  that  it 
must  be  a  pretty  clear  case  of  an  abuse  of  discretion  to  in- 
duce them  to  say,  that  the  court  below  ought  not  to  have- 
discharged  the  jury.  This  was  also  a  case  of  misdemeanor, 
and  the  court  expressly  guard  against  an  expression  of  opin- 
ion, as  to  what  would  have  baen  their  decision  upon  the 
facts  presented  had  the  case  been  capital. 

In  the  case  of  the  People  vs.  Godmn^  18  John.  Rep. 
188,  the  jury  was  not  discharged  till  within  half  an  hour  be- 
fore the  adjournment  of  the  court;  and  in  the  opinion  of  the 
court  delivered  by  Judge  Spencer,  he  says,  that  whenever 
in  cases  of  felony,  a  jury  has  deliberated  so  long  upon  a  pri- 
soner's case,  as  to  preclude  all  reasonable  expectation  that  ihey 
will  agree  on  a  verdict,  without  being  compelled  to  do  so 
from  famine  and  exhaustion,  it  becomes  a  case  of  necessity 
and  they  may  be  discharged.  And  that  in  the  present  case 
we  consider  the  discharge  of  the  jury  a  discreet  exercise  of 
the  powers  of  that  court,  either  on  the  ground  that  the  jury 
had  been  kept  together  so  long  as  to  preclude  all  hope  of  their 
agreeing,  unless  compelled  by  famine  or  exhaustion,  or  on 
the  ground,  that  the   powers  of  the  court  were  to  terminate 
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within  a  few  minutes,  and  that  it  was  morally  certain,  that'^^*>i^ii'i**» 
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the  jury  would  not  agree  within  that  period,  which  produced  — — — 

an  absolute  necessity  for  discharging  them.  This  case,  then,  _  y 
instead  of  conflicting  with  the  Pennsylvania  decisions^  is  in 
our  opinion,  in  full  accordance  with  them.  In  the  case  of 
The  Slate  vs.  WaUrhotise^  Mar.  &  Yer.  Rep.,  the  supreme 
court  of  the  State  of  Tennessee,  have  determined,  that  in 
capital  cases  the  courts  have  a  discretionary  power  to  dis'^ 
chaise  a  jury,  where  they  cannot  agree,  but  they  expressly 
negatived  the  idea  that  it  may  be  exercised  without  a  super- 
vising control,  for  they  say  there  are  cases  where  a-  court 
would  act  ver)  improperly  in  discharging  a  jury,  but  they  do 
not  pretend  to^specify  the  cases  where  it  may  be  done,  and 
where  it  may  not.  The  case  connot  then  be  considered  as  do- 
ing more  than  deciding  that  the  discharge  of  the  jury  is  not 
ipsofacto^  a  discharge  of  the  prisoner,  but  must  depend  up- 
on the  necessity  of  so  doing,  and  that  if  the  necessity  do  not 
exist,  it  is  an  improper  exercise  of  power,  and  upon  a  writ 
of  error  the  prisoner  will  be  discharged.  We  therefore  think, 
there  is  no  well  adjudicated  case  conflicting  with  the  decision 
of  the  supreme  court  of  Pennsylvania,  because  in  no  case 
referred  to  was  the  question,  as  to  what  constituted  a  neces- 
sity to  discharge,  brought  to  the  consideration  of  the  court, 
and  nothing  but  the  question,  as  to  the  power  so  to  do,  upon 
a  fit  case  made  out. 

The  reasoning  of  the  case  in  Pennsylrania,  we  have  said, 
is  to  our  minds  entirely  satisfactory.  If  a  moral  impossibili- 
ty for  a  jury  to  agree,  without  being  attended  with  some 
physical  impossibility,  constitutes  a  case  of  necessity,  it  is 
manifest  that  the  decisions  of  the  inferior  court  can  never  be 
reversed.  For  how  can  the  superior  court  know  whether 
the  jury  could  have  agreed  or  not,  and  how  long  shall  the 
inferior  court  be  compelled  to  keep  the  jury  together,  before 
it  shall  be  warranted  in  saying,  that  they  cannot  possibly 
agree?  shall  it  be  an  hour,  a  day,  a  week,  or  a  month? 

Upon  the  whole,  the  power  of  discharging  a  jury,  against 
the  consent  of  the  prisoner,  is  of  such  a  dangerous  charac- 
ter, that  we  hesitate  not  in  saying  that  it  should  not  be  ex- 
ercised by  the  courts,  where  the  jury  cannot  «gree  on  a  ver- 
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^ from  so  doing,  and  that  when    such  impossibility  does  not 

V  exist,  the  jury  should  be  kept  together  until  such  time  as  the 

The  State  (jQ^rt  is  about  to  adjourn,  wlren,  of  necessity,  they  must  be 
discharged.  This  is  the  situation  of  the  case  under  consider- 
tion.  There  was  no  physical  impossibility  for  the  jury  to  agree, 
and  they  were  discharged  at  least  twenty-four  hours  before 
the  court  adjourned,  which  was  an  improper  exercise  of  the 
power,  on  the  part  of  the  couit,  and  the  judgment  must  there- 
fore be  reversed  and  the  prisoner  discharged. 

Judgment  reversed 


The  State  vs,  Harrison. 

Where  an  indictment  is  lost,  the  court  during  the  term  has  power  to 
supply  it  by  making  a  copy  a  part  of  the  records,  provided  the  judge  of 
his  own  knowledge  or  recollection  knows  it  to  be  a  literal  bopy. 

The  entry,  making  a  copy  of  a  bill  of  indictment  a  part  of  the  record, 
must  show  that  the  judge  was  satisfied  from  his  own  recollection  that  it  was 
a  true  copy  and  that  the  original  was  lost. 

The  defendant  was  indicted  at  the  January  term,  1838,  in 
the  circuit  court  of  Davidson,  for  a  rape,  alleged  to  have  been 
^bommitted  on  the  body  of  Patsy  Mayo.  The  defendant 
pleaded  "not  guilty."  The  cause  was  taken  up  for  trial,  and 
a  jury  empannelled  and  sworn  to  try  it,  at  the  same  term. 
The  bill  of  indictment  was  read  to  the  jury,  and  the  prisoner 
thereon  convicted.  The  prisoner  then  filed  reasons  in  ar- 
rest of  judgment,  the  principal  of  which  were,  that  there  was 
no  bill  of  indictment  upon  record  against  him. 

l^pon  examination  it  appeared,  that  the  bill  of  indictment 
was  lost  or  mislaid  during  the  trial,  and  upon  diligent  search 
for  the  same  it  could  not  be  found. 

The  solicitor  thereupon  moved  the  court  to  make  a  copy 
of  the  indictment,  together  with  the  affidavits  annexed,  a  part 
of  the  cause.     The  affidavits  were  as  follows: 

John  Trimble,  Attorney   General,  &c.  makei^    oath,  that 
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al  ihe  January  term  of  the  circuit  court  of  Davidson  county,  ^^^^^^^^^* 

.         Ofcceiulcr,  1837. 

1838,  sitting  at  Nashville,  he  drew   up  a  bill  against  W iUutm-   vr-. 

HaiTison  for  a  rape   against    Palsy  Mayo,    that  the  above  is,  ▼ 

as  he  believes,  an  exact  verbatim  et  lileratim  copy  of  the  said  TheSt«te 
original  bill  of  indictment.  He  believes  so  because  his  at- 
tention was  drawn  to  it,  being  the  first  indictment  he  had  ever 
drawn  for  a  rape.  He  distinctly  remembers  having  drawn  it 
from  a  form  in  Davis'  Precedents,  No.  297,  and  was  struck 
with  its  simplicity  and  conciseness.  He  took  the  names  of 
William  G.  Harrison  and  Patsy  Mayo  from  the  warrant  now 
on  file  in  court,  also  the  date  at  which  it  is  alleged  to  have 
been  committed,  and  has  compared  the  above  copy  with  the 
form  in  Davis'  Precedents,  and  the  names  of  the  parlies  and 
the  date  of  said  crime  with  the  warrant,  and  find  them  cor- 
respond, and  that  the  said  original  indictment  was  read  to  the 
jury  which  tried  said  cause,  and  was  sent  by  him  to  the  grand  jury 
before  said  trial  and  was  returned  endorsed,  ''a  true  bill;" 
"Francis  McGavock,  Foreman,"  and  that  Henry  Tucker's 
name  was  endorsed  by  me,  "Henry  Tucker,  prosecutor,"  on 
said  original  bill. 

JOHN  TRIMBLE. 

Sworn  to  in  open  court,  15th  February,  1838. 

R.  B.  TURNER,  Clerk. 

Robert  B.  Turner,  clerk  of  the  circuit  court  of  Davidson 
county,  maketh  oath,  that  at  the  January  term,  1838,  of  said 
court,  he  administered  an  oath  to  Patsy  Mayo  and  Joseph  L. 
Ryan,  to  go  before  the  grand  jury  as  witnesses  in  the  case  of 
the  State  of  Tennessee  against  William  G.  Harrison,  and 
that  the  names  of  said  witnesses  were  endorsed  on  the  bill 
against  said  Harrison,  and  also  the  fact  that  they  were  sworn 
in  open  court,  and  signed  by  him  as  clerk,  &c. ;  also  that  Hen- 
ry Tucker,  prosecutor,  was  also  endorsed  on  said  bill  as  pros- 
eaiior,  that  said  bill  so  endorsed  was  returned  into  court  by 
the  grand  jury  endorsed,  "a  true  bill,"  "Francis  McGavock, 
Foreman."  That  on  said  indictment  he  arraigned  said  Wm. 
G.  Harrison,  and  that  the  same  was  used  in  the  progress  of 
said  trial,  that  the  last  time  he  saw  said  bill  of  indictment,  it 
was  lying  on  the  bar  about  fifteen  minutes  before  the  conclud- 
ing speech  in  said  cause  was  finished,  that   when  the  said  ar- 
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NAftHviLLx.  gumeDt  was  finished,  and  the  judge  was  about  to   charge  the 

: jurys  he  called  for  said  bill  of  indictment,  but  it  was  gone,  that 

y         he  has  made  most  diligent  search    for  the  same,   but  without 
The  State    gQccess;  also  States  that  the  above  copy  of  the  indictment  is 
the  same  as  the  original  upon  \\  hich  said   Harrison  was  ar- 
raigned. •     R.  B.  TURNER. 

Sworn  to  before  me  in  open  court,  this  15th  February, 
1838.  JAMES  RUCKS. 

^'Francis  McGavock,  foreman  of  the  grand  jury  at  the 
January  term,  1838,  of  the  circuit  court  of  Davidson  county, 
makes  rath,  that  the  indictment  against  William  6.  Harrison 
for  a  rape  upon  Patsy  Mayo,  was  returned  into  open  court 
by  the  grand  jury,  and  was  signed  a  true  bill,  Francis  Mc- 
Gavock,  foreman,  of  the  grand  jury,  and  he  believes  is  the  same 
as  the  above  copy  of  the  indictment  against  William  G. 
Harrison.   . 

FRANCIS   M'GAVOCK. 

Sworn  to  in  open  court,  15tb  February,  1838. 

R.  B.  TURNER,  Clerk. 

"Edwin  H.  Ewing,  one  of  the  counsel  who  prosecuted  for 
the  State  in  the  case  of  Wm.  G.  Harrison,  mentioned  in  the 
affidavits  of  John  Trimble,  Robert  B.  Turner  and  Francis 
McGavock,  makes  oath,  that  he  examined  the  indictment  in 
said  case,  particularly,  with  a  view  to  any  motion  that  might 
be  made  in  arrest  of  judgment;  he  has  also  examined  the  copy 
or  professed  copy  of  said  indictment,  and  the  endorsements 
thereon  on  the  other  half  of  this  sheet  written.  Affiant  does 
not  recollect  particularly  in  regard  of  the  formal  parts  of  the 
indictment,  but  believes  them  to  have  been  in  this  respect  as 
usual  in  regard  to  the  substantial  and  material  allegations;  he 
recollects  them  to  have  been,  and  in  fact  has  no  doubt  that 
they  were  as  stated  in  the  copy  referred  to.  The  endorse- 
ment of  "Francis  McGavock,  foreman,"  was  also  upon  it, 
signed  "a  true  bill."  EDWIN.  H.  EWING. 

Sworn  to  in  open  court,  15th  February,  1833. 

R.  B.  TURNER." 

After  examining  the  alleged  copy  of  the  indictment  and  the 
affidavits,  the  court  ordered  the  following  entry  to  be  made  a 
part  of  the  record: 


Ot    THE    STATE    OP    TENNESSEE.  ^^ 

^^ State  VS.  Wm.    G,  Harrison.     The   Attorney   General  N ash vittji 

^  December,  1837* 

appeared  m  open  court  and  moved  the  court  that  the  follow- : ' 

iDg  copy  of  the  indictment  in  this  case  and  the  affidavits  an-  ▼ 

nexed,  be  made  a  part  of  the  record  in  said  cause,  whereupon     *"®®**** 

the  court  upon   examination  and  inspection  of  the  same,  or<- 

ders  the  same  to  be  spread  upon  the  minutes  and  made  a  port 

of  the  record  in  this  cause."     The  copy  of  the  indictment 

and  the  affidavits  before  referred  to^^  were  also  inserted   in  the 

entry. 

The  court  afterwards  arrested  the  judgment,  upon  which 
occasion  a  bill  of  exceptions  was  sealed  by  the  court.  In  thd^ 
bill  of  exceptions  the  judge  recited  that  the  copy  of  the  in^ 
dictment  was  filed  upon  record  by  him,  not  merely  from  the 
affidavits  but  because  the  court  ''was  fully  satisfied  that 
said  copy  of  said  indictment  so  ordered  and  made  part  of 
the  record,  was  an  exact  literal  copy  of  the  original  indict- 
ment, not  only  from  the  affidavits  appended  to  said  copy,  but 
from  the  recollection  and  memory  of  the  court  itself. 

Previous  to  arresting  the  judgment,  a  motion  was  also  made 
for  a  new  trial,  which  was  overruled.  The  bill  of  exceptions 
taken  upon  overruling  the  motion  for  a  new^trial,  presented 
several  question,  which,  however,  it  is  unnecessary  to  notice, 
as  the  opinion  of  the  court  was  based  wholly  upon  the  entry 
supplying  the  loss  of  the  indictment  and  making  a  copy  a  part 
of  the  record. 

Geo.  S.  Yerger,  Atty.  Gen.  and  E.  H.  Swings  for  the 
State,  contended  that  when  an  indictment  or  any  part  of  the 
proceedings  were  lost  or  stolen,  or  altered  or  defaced,  the 
court  could  so  amend  the  record  as  to  let  it  appear  what  it 
originally  was,  and  when  an  indictment  was  lost,  the  court 
could  during  the  term  supply  the  deficiency  by  a  copy.  They 
cited  1  Ch.  Cr.  Law,  722,  764:  2  Ld.  Ray.  1067:  1  do. 
695,  666:2  Vin.  Ab.  312,  313:  I'Caine's  Rep.  104:  Lilly 
Entries,  523:  Andrews'  Rep.  13:  Barnes'  Rep.  14:  1 
Strange,  141:  2  do.  1077,  1246:  1  Salkeld,  47,63:  22 
Com.  Law.  Rep.  22^:  Blackmore's  case,  4  Cokeys  Rep. 
452. 

W,  Thompson  and  J,    T.    Holman^   for  defendant.     We 
VOL.  10.  69 
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Corny 


™-«,iLi*E,  contend  the  judgment  was   rightly   arrested,   because  of  the 
- — ^'loss  of  the  indictment.     See  2  Chitt.  Black.  288:  1  Comyn's 


Harrison 

V 


Dig.  title  amendment,  577,  letter  a:  do.  583  d:  578,  b:  609, 
TheState  y;  613  and  note:  6  Mod.  281:  Cro.  Car.  144:  I  Starfc.  Er. 
136,  top  page:  1  Saund.  250,  top:  1  Comyn's  Dig.  592,  in 
note:  4  Coke's  R.  Blackraore's  case,  452.  At  bottom  of 
page  460,  (top  page,)  it  is  said  supplying  a  stolen  or 
defaced  record,  is  amendiog  the  record,  and  can  only  be  done 
where  there  is  something  in  the  record  to  amend  by,  or  where 
there  is  an  exemplication  of  the  record. 

The  Attorney  general  says  that  this  is  not  a  question  of 
amendment,  but  soon  commences  reading  cases  where  amend- 
ments have  been  allowed,  and  most  of  them  governed  by  the 
English  statutes  of  amendments,  being  civil  cases,  and  they 
almost  uniformly  speak  of  amending  by  other  parts  of  the  re 
cord,  by  the  paper  books,  by  the  assaciate  notes,  &c. 

TuRLET  J.  delivered  the  opinion  of  the  court. 

The  power  of  courts  to  amend  and  supply  their  records 
when  they  have  been  left  imperfect  by  the  misprison  of  the 
clerk,  or  have  been  destroyed,  either  by  accident  or  design, 
cannot  be  disputed;  its  existence  is  essential  to  a  correct  ad- 
ministration of  justice.  It  is,  however,  a  very  delicate  pow- 
er, and  might  be  subject  to  much  abuse,  especially  in  crimi- 
nal cases,  if  the  extent  to  which  it  might  be  carried  was  not 
well  defined  and  properly  checked  by  law.  This  we  think 
is  done.  It  has  been  coirectly  observed,  that  the  judge  du* 
ring  the  term  is  a  living  record,  and  therefore  during  that 
period  of  time,  he  may  alter  and  supply  from  his  own  memo- 
ry, any  order,  judgment  and  decree  which  has  been  pronoun- 
ced, and  this  because  having  made  then  himself,  he  is  presum- 
ed to  retain  them  in  his  recollection.  But  by  the  provisions  of 
the  common  law,  after  the  term  had  elapsed,  the  judge  had  no 
such  power,  because  it  was  supposed  that  there  would  be  a 
period  at  which  a  judge  would  cease  to  retain  in  his  memory 
the  things  which  had  been  ordered  and  adjudged,  and  that 
period  it  was  well  conceived  might  be  the  end  of  the  tern>, 
as  he  would  then  be  apt  to  dismiss  from  his  thoughts  the 
things  which  had   been  previously  passing   in  them.     But  it 
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being  ascertained  by  experience,  that  nrisprison  of  clerks  were  Nashvili*«, 
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irequently  made  which  were  not  discovered  during  term  time, : 

and  therefore  could  not  be  corrected,  as  a  remedy  for  which  v 

the  statutes  of  14th  Ed.  3d  Ch.  6lh  and  8th  Hn.  6  c  45,  The  State 
were  passed,  greatly  enlarging  the  powers  of  the  courts  upon 
this  subject,  the  general  provision  of  which  need  not  be  ex- 
amined, as  it  is  admitted  that  they  do  not  apply  to  the  case 
under  consideration.  It  may  not  however  be  amiss  to  observe 
that  it  is  held  in  Arthur  Blackraore's  rase,  4  Rep.  156  a.  thatal- 
though  iheSthof  Hen.  VI.  authorises  an  amendment  of  the 
record,  where  any  part  of  It  has  been  stolen,  carried  away, 
withdrawn  or  avoided,  yet  (he  part  thus  lost  cannot  be  thus 
supplied,  unless  it  can  be  done  by  other  parts  of  the  record  or 
by  an  exemplification  of  the  record.  This  decision  it  is  said 
is  not  applicable  to  the  present  case,  because  the  record  has 
not  been  supplied  under  the  provisions  of  this  statute, 
but  under  the  provisions  of  the  common  law,  which  it  is  urged 
permitted  records  to  be  supplied  in  all  cases  from  the  memory 
of  the  judge,  without  requiring  it  to  be  done  by  other  parts  of 
the  record,  or  by  any  exemplification  thereof,  provided  this  be 
done  at  the  term  at  which  the  accident  happened.  This 
brings  us  directly  to  the  enquiry  of  what  powers  the  court  can 
exercise  on  this  subject. 

We  have  said  that  a  court  has  the  power  to  alter  and  supply 
from  its  memory  alone,  any  order,  judgment  or  decree  pro- 
nounced by  it  at  the  same  term,  and  this  manifestly  because 
the  term  constitutes  but  one  day  in  the  estimation  of  the  law, 
and  every  thing  is  in  fieri  that  is  not  unalterably  fixed  and  de- 
termined by  its  adjournment.  This  principle  doubtless  ap- 
plies with  more  force  to  things  which  have  ^menated  from  the 
court  itself,  because  the  judge  may  well  recollect  what  he  has 
himself  directed  to  be  done,  and  find  it  impossible  to  remem- 
ber what  has  been  done  by  others.  This  is  peculiarly  appli- 
cable to  bills  of  indictment,  which  are  drawn  by  the  attorney 
general  without  consultation  with  the  court,  and  acted  upon 
by  the  grand  jury,  not  under  the  immediate  inspection  of  the 
court  until  the  offender  is  arraigned  for  trial,  and  then  in  such 
a  cursory  way  as  to  render  it  difficult  for  him  to  supply  their 
loss  from  memory .     No  judge  would    rashly  undertake   so  to 
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NAiHtiLLE,  do.    It  IS  not  SO  done  in  this  case.     The  entry  is  in  the  words 

Deeember  1837.  Z  - 

: foUowing:     "The  atlorne/  general  appeared  in  open  court  and 

V  nioved  the  court  to  make  the  following  alleged  copy  of  the 
The  State  indictment  and  affidavits  a  part  of  the  record  in  said  case, 
whereupon  the  court  upon  an  examination  and  inspection  of 
the  same,  ordered  the  same  to  be  spread  upon  the  minutes  of 
tfaecouit  and  made  a  part  of  the  record  ef  the  cause.''  There  is 
nothing  here  showing  that  this  was  done  upon  the  recollection 
and  memory  of  the  judge.  But  it  is  said  that  this  appears  in 
another  part  of  the  record,  to  wit,  a  bill  of  exceptions  taken 
to  the  opinion  of  the  court  sustaining  the  motion  in  arrest  of 
judgment.  It  is  true,  it  is  there  stated  by  way  of  recital,  that 
the  court  considered  the  reasons  assigned  in  arrest  were  good 
and  sufficient,  notwithstanding  the  court  was  fully  satisfied  that 
the  copy  of  the  bill  of  indictment  ordered  to  be  made  a  part 
of  the  record,  was  an  exact  literal  copy  of  the  original,  not 
only  from  the  affidavits  appended  thereto  but  from  the  memory 
and  recollection  of  the  court  itself. 

If  the  indictment  could  be  supplied  from  the  memory  of 
the  judges,  the  records  must  show  explicitly  and  with  cei^-* 
tainty  that  it  was  so  done.  This  recital  in  the  bill  of  excep- 
tions does  not  amount  to  this.  To  establish  the  principle  that 
a  judge  might  supply  a  lost  bill  of  indictment  upon  the  affida- 
vits of  others,  independent  of  his  own  recollection,  would,  aS 
we  think,  be  exceedingly  dangerous  to  the  lives  and  libeity  of 
the  citizens,  and  we  cannot  do  so.  We  think  we  go  far 
enough  in  saying  that  this  may  be  done  upon  the  memory  of 
the  judge.  Furthermore,  before  a  record  can  be  supplied  by 
the  court,  there  must  in  our  opinion  be  an  adjudging  by  the 
court,  that  the  original  is  lost.  There  is  nothing  in  this  re- 
cord showing  that  there  was  such  a  judgment  of  the  court  pro- 
nounced, and  we  have  no  evidence  that  the  original  bill  of  in- 
dictment is  not  in  existence,  save  the  affidavit  of  the  clerk, 
^bich  we  think  is  not  sufficient  to  warrant  us  in  passing  sen- 
tence on  the  prisoner  upon  a  copy  of  the  bill  of  indictment 
spread  upon  the  records  in  the  court  below.  We  therefore 
affirm  the  judgment  of  the  inferior  court,  and  commit  the  pris- 
oner for  a  new  prosecution. 

Judgment  affirmed. 
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Nabhvillk, 

December,  1837. 

Yates  vs.    Ihe  State.  

Yates 

V 

Where  an  indictment  laid   a  watch  stolen  to  be  the  property  of  A,  and     The  State 
le  proof  was  that  B  was  the  general  owner,  but  that  be   bad  exchanged 
watches  with  A  for  a  few  weeks,  and  the  watch  was  stolen  whilst  in  the  pos- 
session of  A:     Held,  that  A  had  a  special  property  in  the  watch  sufficient  to 
sustain  the  indictment. 

Where  in  a  bill  of  exceptions,  after  reciting  the  evidence,  it  is  stated  that 
**herethe  evidence  closed:"  Held,  that  this  was  a  sufficient  averment  that 
all  the  testimony  heard  at  the  trial  was  put  in  the  bill  of  exceptions. 

If,  it  does  not  appear  from  the  record,  that  the  venue  was  proved,  the 
judgment  must  be  reversed. 

This  was  an  indictment  for  larceny,  found  in  the  mayor's 
court  of  Nashville.  The  defendant  was  convicted  and  pros-j 
eculed  a  writ  of  error  to  this  court.  The  facts  are  stated  io 
the  opinion. 

/.  T.  Holman^  for  plaintiff  in  error. 

Geo.  S.  Yerger^  Attorney  General,  for  the  Stale. 

Green,  J.  delivered   the  opinion  of  the  court. 

The  indictment  in  this  case  charges  the  property  in  the 
4vatch,  which  was  stolen,  to  have  been  in  Caldwell.  The 
proof  is,  that  the  watch  belonged  to  Singleton,  the  parties 
having  exchanged  watches  for  a  few  weeks,  or  until  Single- 
ton should  call  for  his  own.  The  watch  was  stolen  from 
Caldwell  while  he  was  thus  in  possession  of  it. 

We  think  the  property  in  the  watch  to  be  well  laid  in  Cald- 
well. This  is  not  the  case  of  a  bare  charge,  where  the  pos- 
session still  remains  in  the  owner.  It  is  a  stronger  case  than 
where  a  friend  is  intrusted  with  property  to  keep  for  the  own- 
er's use,  (2  Rus.  on  Cr.  108,)  or  the  coachman's  possession 
of  a  box  which  had  been  put  in  the  coach.  2  Rus.  on  Cr. 
159.  In  each  of  which  cases  it  was  held,  there  was  a  spe- 
cial property  in  the  party,  and  that  it  was  not  a  bare  charge. 
Here,  Caldwell  had  exchanged  his  own  watch  for  the  one  he 
had  in  possession,  which  he  had  a  right  lo  hold  as  a  pledge 
for  the  return  of  his  own. 
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Nashville,     2.  There  is'no  proof  in  the  record  that  the   offence  was 

I.lccciui:cr  1837  " 

'        committed  in  the  town  of  Nashville,  so  as   to  give    the  court 

Yates         .... 

V         jurisdiction.    But  the  Attorney  General  insists  that  it  does  not 

The  Sate    appear  that  all  the  evidence   is   set  out   in    this   record,  and 
therefore  we  are  to  presume  there  was   sufficient  evidence  to 
warrant   the  conviction.     We  think  the  record  shows  the 
whole  case.     It  is  not  like  the  case  of  Everett  vs.  The  State, 
(at  Knoxville,)     In  that  case  the  record  did  not   purport  to 
set  out  all  the  facts.     It  did  not  give  the  evidence  of  the  wit- 
nesses in  detail,  and  in  the  order  of  their  examination;  on  the 
contrary  it  was  manifest  that  it  was  not  intended  to  set  out  the 
whole  of  the  evidence,  but  such  facts  only  as  appHed   to  the 
point  of  law  which  was  intended  to  be  raised  upon  the  charge 
of  the  court.     This  record  manifestly  purports  to  set  out  the 
whole  case.     The  witnesses  were  introduced  in  regular  order, 
and  the  testimony  of  each  is  minutely  set  out,  after  which  are 
the  following  words:  "Here  the  evidence  closed." 

Had  these  words  been  omitted,  we  should  have  been  strong- 
ly inclined  to  think  that  the  record  ought  to  have  been  regard- 
ed as  containing  the  whole  case.  But  we  cannot  doubt  that 
they  were  intended  to  be  used  as  equivalent  to  a  declaration 
that  what  bad  been  written  included  all  the  proof. 

It  would  be  doing  violence  to  the  obvious  sense  of  the  ex- 
pression, to  suppose  that  there  was  other  testimony  than  that 
which  was  set  out  in  the  bill  of  exceptions,  and  that  the  writer 
only  meant  that  the  deposition  last  written  was  the  evidence 
of  the  witness  last  examined  in  court. 

This  sense  of  the  expression  renders  it  impossible  to  per- 
ceive any  sensible  reason  why  they  were  used  at  all.  They 
could  answer  no  end  but  to  mislead. 

Reverse  the  judgment  and  remand  the  prisoner. 

Judgtnent  reversed. 
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Nashville, 
December,  1837. 

Dale  vs.  The  State.  Dale 


V 

The  State 


Iq  order  to  constitute  murder  in  the  first  degree,  a  design  must  be  form* 
ed  to  kill  wilfully,  that  is  of  purpose,  with  the  intent  that  the  act  by  which 
the  life  of  a  party  is  taken,  should   have  that   effect — deliberately,  that  is  \  107  &^^ 

with  cool  purpose — maliciously, "that  is  with  malice  aforethought;  and  with  \rU?   ^ 

premeditation,  that  is,  the  design  must  be  formed  before  the  act  by  which 
the  death  is  produced,  is  performed. 

Where  the  circuit  judge  stated,  '*that  the  jury  are  the  judges  of  the  law 
as  it  applies  to  the  facts,  they  are  the  exclusive  judges  of  the  facts,  but  in 
making  up  their  verdict  they  are  to  consider  the  law  in  connexion  with  the 
facts,  but  the  court  is  the  proper  source  from  which  they  are  to  get  the 
law,  in  other  words,  they  are  the  judges  of  the  law  as  well  as  the  facts, 
under  the  direction  of  the  court:  Held,  that  this  was  a  correct  exposition 
of  the  law.  • 

•Yet/  ;S.  Brown^  for  plaintiff  in  error. 

Geo,  S,  Yergevy  Attorney  General,  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  in  error  was  found  guilty  of  mur- 
der in  the  1st  degree,  in  the  circuit  court  of  Giles,  and  judg- 
ment of  death  was  pronounced  upon  him,  from  which  judg- 
ment he  prosecutes  his  appeal  in  this  court.  It  is  contended, 
that  the  evidence  did  not  warrant  a  conviction  for  murder  in 
the  first  degree,  and  that  the  case  is  only  one  of  .murder  in 
the  second  degree. 

By  the  third  section  of  the  act  of  1829,  c  23,  it  is  enact- 
ed, that  *'all  murder  which  shall  be  perpetrated  by  means  of 
poison,  lying  in  wait,  or  by  any  other  kind  of  wilful,  delib- 
erate, malicious  and  premeditated  killing,  or  which  shall  be 
committed  in  the  perpetration  of,  or  attempt  to  perpetrate 
any  arson,  rape,  robbery,  burglary,  or  larceny,  shall  be 
deemed  murder  in  the  first  degree,  and  all  other  kinds  of 
murder  shall  be  deemed  murder  in  the  second  degree." 
When  the  act  of  killing  is  not  done  in  the  commission  or 
attempt  to  commit  some  felony,  nor   by  poison,  or  lying  in 


*  Vide  United  Stales  vs.  Baiiiste,  2  Sumner's  Rep.  240. 
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NASHviLiiB,  wait,  in  order  that  it  be  murder  in  the  first  deeree,  thekillinff 

I>eceinb«r  1837.  \  ,  -i      •    .  i    ® 

-must  be    done  wiliully,  that  is,  of  purpose  with   in(ent  that 

V  the  act  by    which  the  life  of  a  parly  is  taken   should  have 

The  State  that  effect,  deliberately,  that  is,  with  cool  purpose;  malici- 
ously, that  is,  with  malice  aforethought,  and  with  premedi- 
tation, that  is,  a  design  must  be  formed  to  kill,  before  the 
act,  by  which  the  death  is  produced,  is  performed.  In  other 
words,  ''proof  must  be  adduced  to  satisfy  the  mind  that  the 
death  of  the  party  slain  was  the  ultimate  result,  which  the 
concurring  will,  deliberation,  and  premeditation  of  the  paity 
Elccused,  sought.  1  Leigh's  Rep.  61 1.  With  this  under- 
standing of  the  act  of  assembly,  we  proceed  to  notice  the 
proof  in  the  cause. 

Benjamin  Tilman,  the  first  witness  introduced,  says,  that 
as  himself  and  Loving  were  returning  home  along  the  pub- 
.  lie  road,  which  was  in  eighty  or  one  hundred  yards  of  Dale's 
house,  on  the  evening  of  24th  June,  1836,  being  too  dark 
to  see  to  shoot  any  distance,  they  heard  a  gun  fire,  and  that 
witness  knew  it  to  be  the  report  of  Dale's  musket;  that  they 
suspected  mischief  had  been  done  and  rode  towards  Dale's 
house;  that  upon  approaching  within  forty  yards  of  the  house^ 
they  heard  loud  talking,  and  knew  it  to  be  Dale's  voice,  that 
they  heard  Dale  say,  "I  have  shot  you,  I  told  you  I  would 
shoot  you,  I  intended  to  do  it,  and  I  have  done  it,  and 
I  would  do  it  again.  You  said  you  loved  me  too  well,  and 
that  I  was  too  good  a  friend  of  yours  to  shoot  you."  Dale 
was  standing  in  his  door  as  witnesses  rode  up,  but  as  they 
approached  he  withdrew  into  the  house  and  closed  the  door. 
When  they  rode  up  to  the  yard  fence  they  saw  a  man  lying 
near  the  fence,  and  on  examining  him  they  found  that  it  was 
James  McCafferty,  and  that  he  was  dead;  but  was  then  lim- 
ber and  bleeding,  from  a  wound  in  his  left  side,  which  was 
made  by  a  shot  from  a  gun.  McCafferty  was  lying  outside 
of  the  fence,  and  the  fence  was  ten  steps  from  the  house. 
All  the  shot  went  in  at  the  same  hole,  and  the  gun  must  have 
been  very  near  to  McCafferty  when  it  fired,  or  all  the  shot 
would  not  have  gone  in  at  one  hole.  Witness  and  Loving 
procured  assistance  and  apprehended  Dale.  He  was  asked 
tvhy  he  had  killed  McCafferty,  he  said,  that  when  he  came 
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home  he  found  McCafferty  there,  that  he  wanted  to  stay  allNAsHviLLB, 

night,  and  that  he  shot  him.     \Vhen   asked    by   another  per- '  - 

son  what  this  meant,  he  said  McCaiferty  was  throwing  slicks  v 

at  hira.  They  looked  for  sticks  but  none  were  found.  Lov-  The  State 
ing  corroborates  Tilman's  evidence,  except  that  he  does  not 
remember  the  words  Dale  used  as  they  approached  his  house, 
but  that  he  Iieard  him  say,  that  he  told  him  to  go  away,  and 
if  he  did  not  go  away  he  would  kill  him.  To  another  wit- 
ness Dale  said,,  that  when  he  came  home  he  found  the  de- 
ceased at  his  house,  and  that  he  wanted  to  slay  all  night,  and 
that  he  would  not  let  him.  That  McCaflferiy  was  started  off 
by  defendant,  and  was  gone  a  short  lime  and  came  back  and 
said  he  must  stay.  Defendant  told  him  he  could  not,  de- 
ceased then  said  he  would  stay,  whereupon  defendant  took 
down  his  gun  and  shot  him,  saying,  that  he  was  not  going 
to  have  his  house  imposed  upon.  'J'o  another  witness,  he 
said,  that  McCafieriy  had  insulted  his  wife.  On  the  day  the 
killing  look  j)Iace,  Dale  and  McCafferty  were  both  at  Camp- 
bellsvilie,  and  Dale  had  been  drinking  very  freely.  It  was 
not  proved  that  Dale  was  acquainted  with  IMcCafferty.  Both 
Dale  and  McCafferty  were  proved  to  have  been  peaceable 
men. 

Let  us  now  apply  these  facts  to  the  principles  laid  down  in 
the  ouiset,  and  ask  ourselves,  "Waj  ihe  deaih  of  McCaf- 
ferty the  ulliniate  resu  t,  wjjich  the  concurring  will,  delibera- 
tion and  premediiaiiou  of  Dcde  sought.'^"  We  are  con!?lrain- 
ed  to  answer  in  ihe  afBrmaiivc.  His  statemejit  that  McCaf- 
ferty threw  Slicks  at  him,  is  entitled  to  no  credit.  Indeed 
he  seemed  conscious  of  this  himself,  for  when  they  looked 
where  he  said  the  sticks  were  thrown  and  found  none,  one 
of  the  wimesses  told  him  he  did  not  believe  the  staiehient, 
to  which  he  made  no  reply.  If  the  sticks  had  been  thrown, 
they  must  have  been  theie  when  the  witnesses  sought  them, 
for  the  occurrence  had  been  too  recent  for  them  to  have 
been  removed.  The  statement  that  McCafferty  had  insulted 
his  wife  is  alike  unworthy  of  credit.  This  statement  was 
made  to  only  one  witness,  and  ihat  not  till  after  his  tale  about 
the  sticks  had  been  discredited.  How  then  does  the  casef 
stand?  Taking  his  account  of  the  affair  after  he  was  appre-i 
VOL.  10.  70 
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N48HV1LLX,  hended,  in  connexion  with  the  expressions  which  Tiiman 
P0eamber>  1887.  ^ ^  Loving  heard  him  utter,  as  they  rode  ap,  and  we  have 
V®  simply  the  case  of  an  urgent  application  of  McCafferty  to 
Th«  State  ^^^^  j^jj  night,  repeated  by  him  after  the  refusal  on  the  part  of 
Dale,  and  a  threat  to  kill  him,  if  he  did  not  go  away,  and 
upon  liis  pressing  his  application  he  is  shot  through  the  body. 
It  will  not  be  doubted,  but  that  Dale  intended  to  kill  Mc- 
Cafferty when  he  fired  the  gun;  he  was  very  near  to  his  ob- 
ject, so  near  that  all  the  shot  made  but  one  hole:  he  must 
have  expected  therefore  that  the  charge  would  take  effect. 
Was  not  the  act  deliberately  done?  It  was  upon  no  sudden 
^motion,  hastily  and  without  reflcclion;  before  he  fired,  he 
warned  the  deceased  &nd  threatened  to  shoot  him.  McCaf- 
feity  told  him  he  was  too  good  a  friend  for  that,  and  disre-^ 
garding  the  warning  pressed  his  application  to  stay  all  night. 
The  shooting,  after  all  this,  must  have  been  the  result  of  a 
deliberate  purpose*  It  was  a  purpose  previously  conceived 
in  the  mind  and  determined  upon  by  the  defendant.  When 
he  first  made  the  threat,  he  had  conceived  the  thought,  and 
determined  upon  what  he  would  do,  if  McCafferty  persevered 
in  wishing  to  stay,  and  when  that  disposition  was  further  man- 
ifested by  McCafferty,  Dale  fired  upon  him,  intending  deli- 
berately and  with  premeditation  to  kill  him.  We  think  there-' 
fore  the  jur}*  were  warranted  in  finding  a  verdict  of  murder  in 
the  first  degree. 

No  objection  is  taken  to  the  charge  of  the  court.  A  con- 
versation between  the  circuit  judge  and  the  counsel  for  the  de- 
fendant, while  the  cause  was  in  progress  before  the  jury,  is 
certified  in  this  bill  of  exceptions,  and  it  is  supposed  that  the 
suggestions  of  the  judge  in  that  conversation  differ  from  the 
opinion  of  this  court  in  JiPOowan  vs.  The  Statey  9  Yerger's 
ReportS)  195.  It  is  questionable  whether  that  conversation 
formed  any  pan  of  the  proceedings  of  the  case,  and  conse- 
quently whether  it  was  not  improperly  certified  in  the  bill  of 
exceptions.  The  judge  in  it  does  not  purport  to  decide  the 
question,  or  to  prevent  argument.  If  he  had  done  either  of 
these,  it  might  have  been  proper  to  certify  the  facts  that  oc- 
curred. But  there  is  no  error  in  the  remarks  of  the  judgo 
^pon  the  legal  question,  if  we  regard  what  was  said  in  the 
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light  <yf  a  cbaree  to  the  jury.     In  M'Gowan's  case  ihie  circuit  ^'^*«^'^^*5» 

•  V      V  DccAinbfir   1R37 

judge  had  said,  '*The  court  was  to  be  the  judge  of  the  law,    -       ' 

and  the  jury  exclusively  judges  of  matters  of  fact,  and  it  was  v 

the  duty  of  the  jury  to  receiVe  the  law  as  laid  down  and  ex-    '^'^^  ®'**® 
pounded  by  the  court,  and  that  the  jury  was  not  the  exclusive 
judges  of  the  law." 

When  the  cause  came  before  this  court,  after  remarking 
upon  some  inaccuracies  in  the  sentence  above  quoted,  the 
court,  concurring  with  the  case  in  10  Pickering's  Rep.  496, 
lay  down  the  law  to  be  that  as  the  jury  have  a  right  to  find  a 
general  verdict  of  guilty  or  not  guilty,  and  consequently  to 
decide  the  questions  of  law  and  fact,  involved  in  the  general 
question,  and  if  they  acquit  a  party  no  tribunal  can  review 
or  set  aside  their  verdict,  it  must  follow  that  they  are  judged 
of  the  law  as  well  as  the  fact;  but  that  it  is  the  duty  of  the 
court  to  expound  the  law  to  them,  by  which  they  may  be  safe- 
ly guided,  and  to  disregard  it,  (which  they  have  the  power  to 
do,)  is  to  assume  a  high  responsibility,  and  should  never  be 
done  by  a  jury  unless  they  know  they  are  right.  In  the  con- 
clusion of  the  remarks  of  the  court  upon  that  head,  the  court 
say,  in  reference  to  the  charge  of  the  circuit  court,  that  al- 
though there  were  some  inaccuracies  of  expressibn,  yet  they 
were  not  such  as  to  constitute  ground  of  error. 

In  the  case  before  the  court,  the  judge  says,  "The  jury 
are  the  judges  of  the  law  as  it  applies  to  the  facts;  they  are 
the  exclusive  judges  of  the  facts,  but  in  making  up  their  ver- 
dict tliey  are  to  consider  the  law  in  connexion  with  the  facts,  but 
the  court  is  the  proper  source  from  which  they  are  to  get  the 
law,  in  other  words,  they  are  the  judges  of  the  law  as  well  ^ 
the  facts,  under  the  direction  of  the  court." 

This  statement  we  consider  substantially  correct,  and  in  ac- 
cordance with  the  opinion  of  this  court  in  the  case  of  JM'- 
Oowan  vs.  The  State,  before  referred  to,  and  which  opinion, 
after  mature  consideration,  we  re-affirm.  There  is  therefore 
no  error  in  the  record  in  this  case,  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 
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THE    PRINCIPAL     MATTERS 


CONTALNED  IN  THIS  VOLUME. 


ABSENT  DEBTORS. 
P'ide  Chancery,  17,  18,  19,  20,  21. 

ACQUITTAL. 

1.  When  the  dischar|]^e  of  a  jury  ope- 
rates as  an  acquittal,  P^ide  Jury 
6,  6,  7,  8,  9,  10,  11. 

ACTION. 

Vide  Executor  &  Administrator, 
11,  15,  16. 
Bond,  1,  2. 

1.  Where  an  instrument  is  jointly  ex- 
ecuted to  several,  one  of  the  joint 
payees  or  obligees,  or  bis  assi;:^- 
nee,  may  sue  in  the  name  of  all, 
without  their  consent.  Wright  v 
J\leLem(yre,  235 

S.  Actions  of  debt  and  indebitatus  are 
concurrent  remedies  in  cases  of 
simple  contracts  for  the  payment 
of  money,  either  impress  or  im- 
plied.    Thompson  v  French,    452 

8.  In  all  cases  where  the  consideration 
has  been  executed,  and  where 
there  is  an  express  or  implied  pro- 


mise to  pay  in  money,  the  value 
thereof,  indebitatis  assumpsit  or 
debt,  is  the  proper  remedy.        lb. 

4.  In  all  cases  where  the  consideration 

is  not  executed,  or  if  it  be  and  the 
promise  to  be  performed  in  consi- 
deration thereof,  is  not  to  pay  mo- 
ney, but  to  do  some  other  thing, 
neither  indebitatus  assumpsit  nor 
debt  will  lie,  but  the  remedy  is  by 
a  special  action  on  the  case.      lb. 

5.  A  (lowress  cannot  maintain  an  ac- 

tion of  assumpsit  for  use  and  oc- 
cupation against  a  tenant  from 
year  to  year,  for  rents  which  ac- 
crue after  the  death  of  her  hus- 
band, and  before  the  assignment 
of  her  dower,  although  no  dam- 
ages were  given  to  her  when  her 
dower  was  assigned.  Thompson 
V  Stacev,  493 

6.  If  a   separate  and   distinct    action 

would  lie  by  a  widow  to  recover 
damages  after  an  assignment  of 
dower,  it  must  be  brought  against 
the  tenant  of  the  freehold,  whose 
duty  it  is  to  assign  dower,  and  not 
against  a  tenant  for  years.         lb. 

7.  The  law   never  implies  a  promise 

to  pay,  unless  the  consideration 
has  passed  to  the  person  sought  to 
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be  charged, 'or  to  some  other  per- 
son for  whom  he  is  bound  by  law 
to  provide.  HillvChildre»8ybl4 
8.  Where  one  man  is  bound  by  express 
contract  to  pay  for  services  ren- 
dered, the  law,  in  general,  never 
imposes  the  same  obligation  on 
another^by  implication.  lb, 

ADJUDICATION. 

Vide  Land  Warrant,  1,  3,  3. 

ADMINISTRATOR. 

Vide  Executor  &  Administrator. 

ADVANCEMENT. 

1.  Under  the  statute  of  distributions 
of  Tennessee,  although  there  is  a 
will  and  only  a  partial  intestacy, 
still  advancements  made  in  the 
life  time  of  the  testator,  must  be 
brought  in  upon  a  division  of  the 
said  undevised  personalty. 
Pearee  v  Gleaves,  859 

3.  In  cases  of  partial  intestacy,  the 
devises  or  bequests 'in  the  will  of 
either  real  or  personal  estate,  are 
not,  under  the  act  of  1766,  ad- 
vancements made  in  the  life  time 
of  the  testator,  therefore,  they  are 
pot  to  be  brought  in  and  accounted 
^or,  in  the  distribution  of  the  un- 
bequeathed  residue  of  personal 
property.  lb, 

AGREEMENT. 

Vide  Chancery. 

1.  A  and  W contracted  with  the  defen- 
dants to  supply  the  town  of  Nash- 
ville with  water  from  the  Cumber- 
land river,  and  to  build  and  keep 
in  repair  "water  works"  for  that 
purpose.  Among  other  stipula- 
tions contained  in  the  contract  was 
the  following:  "The  said  A  and 
W  further  contract,  that  if  at  any 
time  afser  the  completion  of  said 
works  the  same  shall  get  out  of 
repair  and  so  remain  for  the  space 
or  ninety  days,  so  that  the  town 
is  not  supplied  with  water,  as 
herein  provided,  then  the  mayor 
and  aldermen  for  the  time  being, 
may  take  possession  of  said  wovKs 
in  behalf  of  the  corporation,  and 


use  and  occupy  the  same  as  their 
own,  and  shall  only  in  such  caae, 
be  liable  to  pay  the  said  A  and  W 
the  one  half  of  the  amount  by 
them  expended  in  the  construction 
thereof,  over  and  above  the  five 
thousand  dollars  advanced  as  be* 
fore  stated."  The  house  contain- 
ing the  works  of  the  machinery 
was  burnt  down,  and  never  was 
rebuilt,  and  the  works  rendered 
useless.  The  machinery  was  left 
upon  the  lot.  The  mayor  and  al- 
dermen, after  the  expiration  of 
ninety  days  thereafter,  took  pos- 
session of  the  lot  on  which  the 
works  were  erected:  Held,  that 
they  were  liable  to  pay  A  and  W 
one  half  of  what  they  had  expend- 
ed io  the  constructionof  the  works 
over  the  $5000  advanced  to  them, 
as  sripulaied  in  the  covenant. 
Pearl  v  Corporation  of  NasktilUy 

179 
9.  Where  a  contract  for  the  delivery 
of  cast  iron  pipes  stipulated,  that 
a  particular  test,  to  wit,  a  water 
pressure  equal  to  a  column  of  wa- 
ter three  hundred  feet  in  height, 
shall  be  applied  to  eLScertaim  their 
quality,  bo  additronal  or  severer 
test  than  thvt  stipulated  for  can  be 
applied.  Steele  v  Corporation  of 
Jiaahville,  296 

3.  Where  cast  iron  pipes  were  to  un- 

dergo a  certain  test  at  the  furnace, 
and  were  afterwards  to  be  delir- 
ered  in  Nashville,  but  the  party 
receiving  them  was*  at  libeny  to 
reject  all  the  pipes  at  their  arrival 
in  the  city,  which  were  found  de- 
fective, although  they  had  been 
previously  test ^  at  the  furnace: 
Held,  that  if  they  were  received 
without  objection  at  Nashville, 
they  became  the  property  of  the 
party  who  thus  received  them.  R, 

4.  A  executed  a  promissory  note  to  B, 

the  consideration  of  which,  was 
the  sale  of  an  interest  in  lands 
granted  by  the  Republic  of  Mexi- 
co; the  grant  required  certain  con- 
ditions to  be  performed  within « 
specific  time,  which  B  was  to  go 
to  Mexico  and  have  performed. 
B,  before  the  expiration  of  the 
time  when  the  conditions  were  to 
be  performed,  endorsed  for  value. 
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the  note  to  C,  who  knew  at  the 
time,  that  the  note  was  given  for 
the  above  consideration.  B  sub- 
sequently died  before  the  perform- 
ance of  the  condiiions:  Held,  that 
the  consideration  ftr  which  the 
note  was  originally  given  had  fail- 
ed, but  the  failure  of  considera- 
tion being  subsequent  to  the  en- 
dorsement to  C,  could  not  affect 
his  right  of  recovery  against  A. 
Held  also,  that  the  above  contract 
was  valid,  being  neither  wa/wwm 
»e  nor  malum  prohibitum,  Mder- 
*oi  V  Cheatham,  804 

ALIEN. 

1.  By  the  treaty  of  1783,  Great  Bri- 
tain and  the  United  States  became 
respectively  entitled,  as  against 
each  other,  to  the  allegiance  of  all 
persons  who  were  at  the  time  ad- 
hering to  the  governtnents  respec- 
tively, and  those  persons  became 
aliens  to  the  government  to  which 
they  did  not  adhere.  Moore  v 
Wilsons'  Administrators,        406 

3.  Where  it  is  shown  that  a  native  of 

Scotland  was  domiciled  here  be- 
fore the  close  of  the  revolutionary 
yf  at,  prima  facte,  he  is  to  be  con- 
sidered a  citizen  of  the  United 
States.  If  alienage  is  asserted,  it 
must  be  proved  that  "he  adhered 
to  the  British  government."  lb. 
$.  Where  a  party  was  resident  in  the 
United  States  prior  to  the  treaty  of 
1783,   adherence    to    the    British 

government,  and  not   his  foreign 
irih,  constitutes  him  an  alien,  ft. 

4.  By  the  provisions  of  the  act  of  1809, 

e  58,  an  alien  resident  in  the  Unit- 
ed States,  and  next  of  kin  to  an 
intestate,  who  dies  without  issue, 
18  entitled  to  inherit  his  estate.  lb, 

AMENDMENT. 

Fide  Kkcord,  1,  2. 
Indictment,  5,  6. 

ANTE  NUPTIAL  CONTRACT. 
Vide  Husband  ^  Wipe,  4,  5,  6. 

ANSWER, 

Ptrf^  Evidence,  1,  2,  3,  4,  9. 


APPEAL. 

Vide  Sett  off,  3. 

ARBITRATION. 

Vide  Award. 

ASSUMPSIT. 
Vide  Action,  2,  3,  4,  6,  6,7,  8. 

ATTORNEY. 

1.  An  express  contract  is  necessary  to 

enable  an  attorney  to  recover  com- 
pensation from  a  father  for  ser- 
vices rendered  his  minor  child,  in 
defending  him  upon  a  charire'"of 
murder.     Hill  y  Childress,       iu 

2.  An  express   promise   to   pay  need 

not,  however,  be  proved  by  direct 
and  positive  testimony,  it^niay  be 
mferred  from  circumstances;  as 
where  an  attornev  appears  for  a 
minor,  and  the  father  is  present, 
aiding,  and  assisting,  and  consult- 
ing with  the  attorney  in  conduct- 
ing the  defence,  in  the  absence  of 

proofto  the  contrary,  a  jury  would 
be  warranted  in  finding  that  the 
attorney  had  been  retained  by  the 
father.  ji, 

AUDITA  QUERALA. 
Vide  Certiorari,  4. 

AWARD. 

1.  Courts  of  chancery    exercise  the 

power  of  modifying  and  setting 
aside  awards  for  fraud  or  mistake, 
but  this  power  will  not  be  exercis- 
ed unless  the  proof  is  clear. 
Hardeman  v  Burge,  202 

2.  By  a  rule  of  court,  a  cause  is  re- 

ferred to  arbitration,  and  no  time 
IS  limited  within  which  to  make 
the  award:  Held,  that  an  award 
made  and  returned  the  second 
term  after  the  order  was  made  is 
valid.     fVhite  v  Puryear,        441 

3.  If  a  time  be  fixed  by  a  submission, 

either  by  contract  or  rule  of  court, 
within  which  to  make  the  award' 
the  arbitrators  have  no  power  to 
act  after  the  time  elapses.  lb, 

4.  If  no  time  be  limited  within  which 

to  make  an  award,  the  arbitrators 
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may  act  at  any  time  until  their  au- 
thority is  revoked.  lb. 


B 

BANK. 
Vide  Corporation,  1. 

BANK  STOCK. 
Vide  EduiTY,  33,  39,  40. 

1.  A  stockholder  in  a  bank  has  an  en- 
tire and  perfect  ownership  over 
his  own  stock,  and  may  sell  and 
transfer  it  to  whom  he  pleases, 
and  from  doing  which,  the  bank 
has  no  power  to  restrain  him. 
Bright^ell  v  Mallory,  196 

ft.  Slock  in  bank  entitles  the  owner  to 
his  proportion  of  the  dividends 
which  may  be  declared  Irorii  time 
to  time,  ami  when  the  institution 
closes  i.s  business,  to  his  propor- 
tion of  the  capital  stock  and  |)ro- 
fits  which  may  remain  to  be  di- 
vided, lb. 

3.  Before   bank   stock  can    be  sold  in 

equity  under  the  jict  of  l&S-i,  c  9, 
to  satisfy  a  debt,  there  must  be  a 
jucbjrment  and  execution  against 
the  debtor.  lb. 

4.  A  bill  is  filed  as^ainst  the  owner  of 

stock  to  have  it  sold,  and  the  bank 
is  made  a  party.  The  bill  alleges 
there  was  a  judgment  and  execu- 
tion against  the  owner,  a  decree 
was  pronounced  ordering  the  stock 
to  be  sold,  from  which  the  bank, 
but  not  the  owner  appealed:  Held, 
that  the  bank  h:i.s  no  right  to  call 
in  question  the  validity  of  the 
judgment.  /^. 


BANK  NOTES. 
Vide  Tekd^r,  1. 

BARON  AND  FEME. 
Vide  Husband  and  Wipe. 

BILL  OF  EXCEPTIONS. 

1.  A  power  of  attorney  tran-cribcd  in 
the  record,  but  not  embodied  in  a 
biU  of  exceptions,  constitutes  no 


part  of  the  record.     Gait  v  Diln 
rell,  el.  al.  147 

2.*In  general,  if  thebillof  exceptions 
does  not  slate  that  all  the  evidence 
in  the  cause  is  contained  in  it,  the 
the  cj)urt  will  presume  the  evi- 
d.nce  was  sufficient  to  support  the 
venlict.  2\olt  v  West,  Moss  ^ 
Co.  499 

3.  Where  in  a  bill  of  exceptions,  after 
reciting  the  evidence,  it  is  stated 
that  "here  the  evidence  closed:" 
Held,  that  this  was  a  sutilcient 
averment  that  all  the  testimony 
heard  at  the  trial  was  put  in  the 
bill  of  exceptions.  Yates  v  The 
State,  549 

BILLS  OF  EXCHANGE  AND 
PROMISSORV   NOTE. 

Vide  Property  Contract,  I,  2. 

1.  A  promissory  note,  executed  with- 

out consideration,  and  with  a  view 
to  protect  the  maker's  property 
from  his  creditors,  canuo:  be  en- 
forced agHinst  the  maker  by  the 
payee.       Walker  v   McCormi'  o, 

2-23 

2.  Where  an  instrument  of  writing  is 

called  a  note,  in  a  deed  of  trust, 
the  court  cannot  infer  it  was  a 
sealed  instrument.  lb. 

3.  Where  an  iiffidavit  states  the  instru- 

ment  sued     on    and    lost,    as    a 
*'note,"  it  cannot   be  intended  by 
the  jury  th<it  it  hud  a  seal  to  it. 
Wi'lon  V  Turk,  247 

4.  Where  an  instrument  is  jointly  ex- 

ecuted to  several,  one  of  the  joint 
payees  or  obligees,  or  his  assignee, 
may  sme  in  th(*  name  of  all,  with- 
out their  consent.  Wright  wMc' 
Lemore,  2S6 

5.  Where  a  negotiable  instrument  has 

been  end()rse<l  for  value,  a  subse- 
quent failure!  of  the  con>id3ration 
on  which  the  note  was  originally 
given,  cannot  affect  the  right  of 
the  endorsee.  Jllderson  v  t  heat^ 
ham,  804 

6.  A  executed  a  promissory  note  to  B, 

the  conjsideration  of  which,  was 
the  sale  of  an  interest  in  lands 
i^rantcd  be  the  Republic  of  Mex- 
ico; the  grant  required  certain 
conditions  to  be  performed  within 
a  specific   time,  which  B  was  to 
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go  to  Mexico  and  have  perform- 
ed. B,  before  the  expiration  of 
the  time  when  the  conditions  wer^ 
to  be  performed,  endorsed  for  va- 
lue, the  note  to  C,  who  knew  at 
the  time,  that  the  note  was  given 
for  the  above  consideration.  B 
subsequently  died  before  the  per- 
formance of  the  conditions:  Held, 
that  the  consideration  for  which 
the  note  was  originally  given  had 
failed,  but  the  fuilure  of  consider- 
ation being  subsequent  to  the  en- 
dorsement to  C,  could  not  affect 
his  right  of  recovery  against  A  : 
Held  also,  that  the  above  contract 
was  valid,  being  neither  malum  in 
86  nor  malum  prohibitum,  lb. 

7.  Where    the    complainant,  the   ac- 

commodation endorser  on  a  bill 
single,  verbally  notified  the  holder 
to  sue  the  maker  and  prior  endor- 
sers at  a  tune  when,  if  suit  had 
been  brought,  the  money  could 
have  probably  been  made,  but 
which  he  neglected  to  do  until 
they  became  insolvent,  it  was  held, 
{notwithstanding  a  judgment  by 
default  had  been  taken  against  the 
complainant,)  that  he  was  dis- 
charged in  equity.  Thompson  v 
Watson,  362 

8.  A  note  due  to  a  bank,  which  is  taken 

up  by  the  proceeds  of  a  note  dis- 
counted to  renew  it,  is  in  general 
extinguished.  Hill  v  Bostick,  410 

9.  A  endorsed  a  note  for  B,  which  was 

about  to  fall  due.  B  applied  to  A 
to  endorse  another  note  for  the 
purpose  of  renewing  the  first, 
which  A  refused  to  do,  C  how- 
ever agreed  with  B  to  endorse  it, 
provided  A  should  be  held  respon- 
sible as  endorser  on  the  first  note. 
The  first  note  was  protested,  and 
A  duly  notified;  B,  thereupon  ex- 
ecuted a  note  which  was  endorsed 
by  C,  with  the  express  understand- 
ing between  him  and  B,  that  A 
was  to^  remain  responsible.  This 
note  was  discounted,  and  the  pro- 
ceeds of  it  applied  to  take  up  the 
first  note.  C  then  sued  A  as  en- 
dorhcr  on  the  first  note :  Held,  that 
the  first  note  was  extinguished  and 
A  was  not  liable.  lb, 
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10.  If  the  holder  of  a  note  take  a  fur-  ' 
security,  and  a^rce   to  give  time, 
he  thereby  discharges  the  endors- 
er or  surety.  .      lb, 

11.  If  no  express  agreement  by  the 
holder,  to  give  time  to  the  princi- 
pal debtor  is  proved,  yet  if  hetakt 
a  collateral  security  payable  at  a 
future  time,  in  the  absence  of 
proof  to  the  contrary,  an  engage- 
ment to  wait  until  the  security  be- 
come due  will  be  applied.  lb, 

12.  A  left  blank  endorsements  of  his 
name  with  B  with  a  view  to  aid  B 
in  his  business  and  to  sustain  his 
credit.  No  restriction  was  impos- 
ed as  to  the  use  to  be  made  of 
them.  B  filled  up  a  note  with  A's 
endorsement  thereon,  and  passed 
It  to  C  as  a  security  for  an  existing 
liabilitv  of  B:  Held  that  A  was 
responsible  to  C  upon  such  en* 
dorscment.     Kimbro  v  Ly'tle,  417 

13.  Where  an  endorsement  in  blank  is 
left  with  A  generally  and  without 
restriction,  it  is  an  assent  .by  the 
endorser  that  A  may  pledge  it  as 
security  for  his  existing  liabilities, 
or  use  it  any  other  way  lawful  and 
necessary  for  his  accommodation 
and  credit.  lb. 

14.  No  equities  existing  between  the 
original  parties  to  a  note  can  be 
set  up  against  a  bona  fide  holder, 
when  taken  and  received  by  him 
in  a  "due  course  of  trade." 
Nichol  V  BatCy  429 

15.  A  note  taken  in  a  "due  course  of 
trade,"  is,  where  the  holder  has 
given  for  the  note  his  money, 
goods  or  credit,  at  the  lime  of  re- 
ceiving it,  or  sustaining  some  loss 
or  incurred  some  liability.  lb, 

16.  Where  a  note  is  taken  in  payment 
of  a  debt  due  and  secured  by  en- 
dorsement of  a  third  person, 
which  last  note  is  given  up  and 
discharged;  Held,  that  the  note 
is  taken  "in  a  due  course  of  trade." 

17.  In  all  cases  of  notes  endorsed, 
where  one  is  fairly  received  in  re- 
newal of  another,  it  discharges 
the  first,  and  the  second  is  taken 
"in  the  usual  course  of  trade," 
and  for  a  good  consideration  pas- 
sing at  the  time.  16. 
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BILL  OF  REVIEW. 

Vide  Chance RRY J  5,  6,  7. 

1.  Where  a  decree  is  rendered  which 

does  not  recite  or  allcsje  the  facts 
upon  which  it  is  founded, or  which 
the  court  considered  as  proved,  it 
is  error  apparent  on  the  face  of 
the  decree.,  for  which  a  bill  of  re- 
view will  lie.   Burdine  v  ShelloUy 

41 

2.  TherS  are  only  three  grounds  for 

which  a  decree  can  be  reversed 
upon  a  bill  of  review.  1st.  For 
error, apparent  on  the  face  of  the 
decree.  2d.  For  new  matter  which 
)iath  arisen  in  ti  me  after  the  de- 
cree. Atid  Sd.  Where  proof  hath 
corae  to  light  since  the  decree j  and 
could  not  possibly  have  been  used 
at  the  time  when  the  decree  was 
rendered.  Bledsoe  v  Carr^  55 
8.  To  authorise  a  bill  of  review  for 
new  matter  which  hath  '^arisen  in 
time  after  the  decree,"  it  must  be 
matter  which  w  as  in  existence  at 
the  time  the  decree  was  rendered, 
but  was  not  known  to  the  parly 
until  afterwards.  lb. 

4.  The   rendition   of  a  decree  in  ano- 

ther court,  is  not  "new   matter" 
within  the  meaning  of  the  rule. 

lb. 

5.  A  died  leaving  throe  heirj?  and  pos- 

sessed of  three  tracis  of  land,  one 
for  4000  acres,  one  for  500  acres, 
and  one  for  506  acres.  B,  one  of 
the  heirs,  before  a  partition,  sold 
the  500  acre  tract  to  C,  and  exe- 
cuted his  individual  bond.  C  filed 
a  bill  for  a  partition.  The  court 
made  an  equal  division  of  the 
whole  and  assigned  to  C  the  500 
acres  sold  to  him,  deducting  it  out 
of  the  share  of  B.  Whilst  this  suit 
was  pending  and  before  the  decree 
was  pronounced,  a  bill  ^vas  filed 
Iby  D  m  another  court  for  a  speci- 
fic performance  of  a  contract  made 
by  the  ancester  A,  in  which  a  de- 
cree was  rendered  about  a  week 
af\er  the  first  decree,  for  2280  acres 
in  favor  of  D,  which  was  allotted 
to  him  out  of  the  4000  acre  tract. 
This  produced  an  inequality  in  the 


first  division,  made  under  the  fii^t 
decree,  to  correct  which  a  bill  of 
review    was   filed:  Held,  that   it 
would  not  lie.  i&- 

6.  A  bill  of  review  w-ill  not  lie  in  the 
supreme  court  to  review  or  reverse 
its  own  decree.  IVtlson  v  Wil- 
son, 200 

BILL  OF  SALE. 

Vide  Mortgage,  3,  4,  5. 

1.  Where  a  bill  of  sale  is  made  to  a 

minor  or  infant  of  tender  years, 
living^  with  his  father,  which 
])urports  to  be  for  a  valuable  con- 
sideration, the  court  cannot  mere- 
ly from  the  fact  of  infancy,  infer 
that  the  consideration  was  paid  by 
the  infant's  father.  Cocke  v  Trol- 
ter,  213 

2.  The   presumption  of  law-   is,  that 

the  consideration  stated  in  a  deed 
or  bill  of  sale  ])asses,  as  the  deed 
im|:orts,  from  the  vendee  to  the 
vendor.  lb. 

3.  A   bill   of  sale,  »  ot    registered  or 

proved,  is  notwithstanding  valid 
between  the  parties,  it  would  ©nly 
be  void  as  to  creditors  and  pur- 
chasers. Iff. 

4.  A  bill  of  s  lie  lakes  effect  from    its 

execution  and  delivery,  (although 
not  registered,)  as  against  the  do- 
nor and  all  who  claim  as  volun- 
teers under  him.     Neely  V  Woody 

486 

BOND. 
Vide  Capiaf  ad  Satisfacienddm,  1. 

1.  Where  an  administration  bond  is 
made  payable  to  A  B,  chairman 
of  the  county  court  and  his  suc- 
cessors in  office,  instead  of  the 
governor,  &c.  as  directed  by  law: 
Held,  that  no  suit  could  be  main- 
tained on  the  bond  by  a  successor 
to  A  B.     Hibhits  v  (.  anada^    465 

a.  But  it  such  case  the  bonti  is  valid  at 
common  law,  as  a  voluntary  bond, 
and  a  suit  may  be  maintained  in 
the  name  of  the  personal  repre- 
sentatives of  A  B,  (he  being  dead) 
for  the  use  of  the  distributees,  &c. 

tb. 
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CAPIAS  AD  SATISFACIENDUM. 

1.  Where  a  ca,  sa,  had  issued  and  a 
bond  in  pursuance  of  the  act  of 
1824,  was  executed  by  the  defend- 
ant, conditioned  to  appear  at  the 
county   court,  and  surrender   his 

Sroperty,  or  take  the  insolvent 
ebtors  oath,  or  pay  the  debt;  and 
neither  of  these  things  were  done 
4n  the  county  court:  Held,  that  the 
bond  was  forfeited,  and  they  could 
not  be  performed  afterwards  upon 
an  appeal  to  the  circuit  court. 
Walker  v  Graham,  281 

CERTIORARI. 

1.  Two  justices  of  the  peace  may,  by 

the  provisions  of  the  act  of  1833, 
c  65,  grant  a  certiorari  to  remove 
the  proceedings  in  a  writ  of  forci- 
ble entry  and  detainer,  into  the  cir- 
cuit court.  Earl  v  Rice  and  Cren- 
stm,  233 

2.  A  petition  for  a  certiorari  and  sth 

persedeas  stated  that  a  judgment 
nad  been  rendered  by  a  justice  of 
the  peace  against  the  petitioner, 
which  judgment  he  had  paid,  not- 
withstanding which,  an  execution 
had  issued  on  it,  and  prayed  that 
the  execution  might  be  quashed. 
The  process  was  granted,  and  the 
fact  of  payment  tried  in  the  cir- 
cuit court  and  found  against  the 
petitioner:  Held,  ihsii  a  proceden- 
do must,  in  such  case,  be  awarded, 
and  that  the  circuit  court  could 
not  give  judgment  for  the  debt  and 
twelve  and  one  half  per  cent,  in- 
terest against  the  petJoner  and  his 
security.     Kineaid  v  Morris,  252 

3.  The  act  of  1801,  c  7,  §  4,  author- 

ising two  justices  of  the  peace  out 
of  term  time,  to  issue  writs  of  ccr- 
tiorari  and  supersedeas,  and  the 
act  of  1833,  c  65,  authorising  two 
justices  of  the  peace  to  grant  writs 
of  certiorari  and  supersedeas  re- 
turnable to  the  circuit  court,  8cc. 
only  apply  to  cases  where  the  par- 


ty is  dissatisfied  with  the  judgment 
rendered  against  him,  and  wished 
a  new  trial  on  the  merits,  and  not 
to  cases  where  the  judgment  is 
not  complained  of,  but  from  causes 
after  its  rendition,  &c.,  no  execu- 
tion ought  to  issue  upon  it.  Ho- 
gers  V  Ferrell,  254 

4.  Where  the  writ  of  certiorari  and 

supersedeas  is  used  in  the  place  of 
an  audita  querela,  the  cause  i^not 
removed  from' the  inferor  to  the 
superior  jurisdiction ;  and  if  in  such 
case  the  supersedeas  is  discharged, 
a  procedendo  must  (in  cases  not 
provided  for  by  the  statute)  be 
awarded  to  the  inferior  tribunal. 

lb. 

5.  It  is  only  in  cases  where  the  judg- 

ment of  the  inferior  court  is  sought 
to  be  re-examined,  that  the  pro- 
ceedings are  removed  by  the  certi- 
orari, m  which  case  no  proceden- 
do ever  was  or  ever  can  oe  award- 
ed, lb. 

6.  Where  the  judgment  of  a  justice 

has  been  paid  or  otherwise  dis- 
charged, and  an  execution  issues 
thereon,  the  circuit  court,  by  vir- 
tue of  its  general  power,  can  grant 
writs  of  certiorart  and  supersedeas 
to  quash  the  execution,  &c.       lb, 

CHAMPERTY. 

1.  Where  mortgaged  land  is  sold  un~ 

der  a  decree  foreclosing  the  mort- 
gage, the  sale  is  not  void  by  the 
provisions  of  the  champerty  act 
of  1821,  c  66,  although  tn^re  was 
an  adverse  possession  when  the 
bill  was  filed,  and  at  the  time  when 
the  decree  and  sale  was  made. 
Sims^  lessee  v  Cross  and  Marber^ 
ry,  460 

2.  Judicial  sales,  or  sales  made  by  vir- 

tue of  a  judgment  or  decree,  are 
not  champertous,  although  there 
is  an  adverse  possession  at  the  time 
of  the  decree  and  sale.  15. 

8.  The  champerty  act  of  1821,  does 
not  apply  to  conveyance  made  in 
fulfilment  of  bona  fide  contracts, 
made  and  entered  into  before  there 
was  nn  adverse  possession.        lb. 
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CHANCERY. 

I.  Avmrd,30. 

II.  Bill  Qui  a  timet — herein  of  property 
in  remainder,  when  and  to  what  ex- 
tent protected ,  2,  4. 

IIL  Decree,  5,  6,  36. 

IV,  Discovery,  8. 

V.  Interest,  when  compounded  or  not,  37. 
VL  Jurisdiction,  (1)  Remedy  at  Law,  I, 

8,  24.  25,  33,  41.  (2)  f^oid  Judg- 
ment, 42.  (3)  Delivery  up  of  instru- 
ment, 9,10,  (4)  Execution  of  power 
by  Lanrl  CommissioJicrs,  12.  (5) 
J\ron-re8idents,  17,  IB,  19,  20,  21. 
(6)  Sale  of  equitable  interest,  stock, 
4-0.  26,  27,  38,  44,  45,  46,  53.  (7) 
Account^  22.  (8)  Irrepabarable  in- 
jury, 81,  32.  (9)  Failure  of  consid- 
eration, 51. 

VII.  Laches,  3,  4. 

VIII.  Pleadinp;,  (I)  Multifariousness^ 
54,  55.  (2>  Statements  in  bill,  13,. 
14,  39,  40.  (3)  Statute  of  Limita- 
tions, wh€n  it  7nvstbe  pleaded,  15.  (4) 
Purchaser  luiihout  notice,  47,  48,  49, 
50.  (5)  When  decree  will  be  made 
on  the  ansxccr,  14. 

IX.  Practice,  (1)  Evidence  before  clerk 
and  master,  16.  (2)  Bcvisul  of  de- 
cree at  subsequent  terin,  28.  (3)  Set- 
ting cause  for  hearing,  reinafiding, 
ifC.  35.  (4)  What  interest  allowed 
upon  appeal,  62. 

X.  Rehearing,  7.  (  Vide  title  Bill  of  Re- 

view.) 

XI.  Set  off,  U. 

XII.  Surety,  43. 

1.  In  this  case  the  jiidginent  was  com- 

pounded or  paid  to  an  agent  of  the 
prochein  amie,  who  had,  howev- 
er, by  letter,  before  the  payment, 
revoked  the  agency.  The  minors^ 
in  whose  favor  the  judgment  at 
law  was  rendered,  were  distribu- 
tees of  the  prochien  amie,  and 
their  distributive  share  amounted 
to  more  than  the  judgment.  It 
was  held,  that  the  judgment  debt- 
or should  be  left  to  his  remedy  at 
law,  if  any  he  had,  against  the  ad- 
ministrator of  the  prochein  amie, 
and  that  this  court,  under  the  cir- 
cumstances, would  not  compel  the 
minors  to  look  to  the  estate  of 
their  intettate  for  payment.  Miles 
v  Kaigler,  el  al,  10 

2.  Persons  to  whom  personal  property 

is  limited  in   remainder,   have   a 
right  to  be  protected  and  secured 


against  probable  danger  of  its  de»^ 
truction,  or  against  more  than  or- 
dinary deterioration  or  an  hazard 
of  the  title.  Henderson  v  Vaulx 
and  Wife,  SO 

3.  Courts  of  Chancery  in   this  State 

interfere  and  protect  the  property 
and  possession  of  a  master  to  hi9 
slaves,  although  there  may  be  a 
remedy  at  law.  i&. 

4.  Where  slaves  are   bequeathed  for 

life  in  this  State,  the  legatee  for 
life  has  no  right  to  remove  them 
beyond  the  limits  or  jurisdiction  of 
the  State.  lb. 

5.  The  facts  which  are  considered  by 

the  court  as  proved  on  the  hearing, 
must  be  stated  in  the  decree.  Bvr^ 
dine  v  Shellon,  Admr.  41 

6.  Where  a  decree  is  rendered  which 

does  not  recite  or  allege  the  facts 
upon  which  it  is  founded,  or  which 
the  court  considered  as  proved,  it 
is  error  apparent  on  the  face  of  the 
decree,  for  which  a  bill  of  review 
will  lie.  lb, 

7.  A   rehearing  of  a  chancery   cause 

decided  in  the  supreme  court  upon 
appeal,  cannot  be  allowed  at  s 
term  subsequent  to  that  at  which 
the  decree  was  rendered,  although 
the  cause  was  retained  in  court 
for  the  purpose  of  taking  an  ac- 
count. Overton  v  Bigelow's  Ad- 
ministrator, 48 

8.  Where   the   bill   specially   interro- 

gates the  defendants  as  to  particu- 
Eir  facts,  (denied  by  the  bill  to  ex- 
ist,) and  seeks  a  discov^ery  from 
them,  an  answer  responsive  to' 
those  interrogatories,  and  stating 
affirmatively  that  the  facts  do  ex- 
ist, is  evidence  for  the  defcndants. 
Jones'  heirs  v  Perry  et  al.         59 

9.  A  court  of  equity  has  the  power  to 

order  a  deed,  bond  or  other  instrur- 
ment  to  be  delivered  up  and  can- 
celled, if  the  same  is  void,  wheth- 
er it  appear  to  be  void  on  the  face 
of  the  instrument  or  otherwise.  lb, 

10.  A  court  of  equity  having  jurisdic- 
tion to  declare  a  deed  void,  and 
order  the  same  to  be  cancelled, 
will  retain  the  cause  until  the 
whole  matter  is  disposed  of  and 
the  rights  of  the  parties  settled.  /<(. 

11.  Where,  in  equity,  a  fund  belonged 
to  A,  but  the  legal  interest  therein 
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Was  111  B,  A  filed  a  bill  to  prevent 
B  from  getting  the  fund  into  pos- 
session: Held,  that  if  A  was  in- 
debted to  B,  in  a  less  amount, 
equity  would  compel  him  to  dis- 
charge the  debt,  before  the  fund 
will  be  decreed  to  him,  especially 
if  A  is  insolvent.  Alexander  v 
tValluce,  P.t  al,  105 

1 2.  A  court  of  chancery  has  jurisdic- 
tion to  examine  into  the  execution 
of  the  power  conferred  by  the  act 
of  1802,  c  2,  upon  the  commission- 
ers to  adjudicate  land  claims. 
Maury  and    Wife  v  Lewis  el  al, 

115 

13.  Where  the  bill  alleged  that  the  de- 
fendant received  certificate  land 
warrants  for  land  granted  to  the 
ancestor  of  complainants,  which 
lands  "were  lost  by  the  interfer- 
ence of  an  older  and  a  better  title 
in  one  Ezekiel  Norris,  or  some 
other  such  like  cause:"  Held, 
that  this  was  a  sufficient  allegation 
of  the  complainant's  right  to  the 
certificate  under  the  provisions  of 
the  act  of  1807,  c  2.  Ih, 

14.  When  the  statement  of  the  bill  is 
defective  in  not  showing  the  com- 
plainant's right,  but  it  calls  upon 
the  defendant  to  set  forth  his  title, 
&c.  and  the  answer  states  with 
precision  all  the  facts,  8lc.  from 
which  it  appears  the  complainant 
is  entitled  to  relief,  the  court  will 
decree  for  cotnpUUnnnt,  upon  the 
case  made  in  the  answer.  Ih. 

15.  The  defendant  sold  and  appropri- 
ated certificate  land  warrants  be- 
longing to  A.  A  filed  a  bill  to  re- 
cover the  proceeds:  Held,  that  the 
defendant  could  not  avail  himself 
of  the  act  of  limitations,  without 
pleading  or  relying  upon  it  in  his 
answer.  Ih. 

16.  The  clerk  and  master  in  taking  an 
account  is  bound  to  conform  to 
the  directions  of  the  decree.  Ev- 
idence taken  before  him  which 
chancres  the  complexion  of  the 
case  as  it  appeared  l)efore  the 
chancellor,  and  which  bad  it  been 
before  the  chancellor  would  prob- 
ably have  caused  a  different  de- 
cree, cannot  be  heard,  nor  can  it 
be  noticed  upon  an  appeal.       Ih. 

17.  Under  the  act  of  1787,  c  22,  §  1, 


where  process  is  served  on  one 
material  defendant,  the  court  ob- 
tains jurisdiction  over  all  others, 
no  matter  where  resident,  and 
may  proceed  to  decree  the  matter 
in  dispute,  although  the  rightis  of 
the  non-resident  defendants  are 
wholly  distinct  from  the  parties  be- 
fore the  court.  Jackson  v  Tier^ 
♦WW*,  172 

18.  To  constitute  a  "maierml  defend- 
ant," within  the  meaning  of  the 
above  rule,  the  party  on  whom  the 

Erocess  has  been  served,  must 
ave  an  interest  in  the  matter  in 
controversy,  or  a  right  which  is  to 
be  affected  by  the  decree.  Ih. 

19.  Where  a  person  had  transferred 
all  his  interest  in  the  subject  mat- 
ter of  the  suit,  or  it  had  been  at- 
tached at  the  suit  of  a  creditor  and 
sold,  and  no  decree  is  sought 
against  him,  he  is  not  such  a  "ma- 
terial defendant"  as  will  give  the 
court  jurisdiction  to  decree  against 
others,  who  are  non-residents,  and 
on  whom  process  has  not  been 
executed.  •  lb. 

20.  To  give  jurisdiction  to  the  chan- 
cery court,  aj^ainst  non-residents, 
by  virtue  of  the  provisions  of  the 
act  of  1787,  c22,  the  whole  trang- 
a(;rion,  or  cause  of  action,  must 
have  accrued  in  Tennessee.       Ih. 

21  An  as5?i^ninent  of  pjirtof  the  pro- 
ceeds of  tobacco,  which  had  been 
shij)ppd  to  Baltimore,  *  was  made 
in  Tennessee  to  A;  one  of  the 
partners  to  whom  the  tobacco  was 
shipped,  was  notified  of  the  fact  in 
Teunessee,  notwithstanding  which 
the  firm  of  which  he  was  a  mem- 
ber, attached  the  tobacco  in  Balti- 
more, sold  It  there,  and  applied 
the  proceeds  to  their  own  use:  It 
was  held,  that  the  "transaction" 
or  cause  of  action  accrued  in  Ma- 
ryland >  and  that  the  court  of  chan- 
cery had  no  jurisdiction  under  the 
act  of  1787,  to  make  a  decree  in 
favor  of  A,  without  service  of  pro- 
cess upon  the  defendant.  Ih. 

22.  Equity  only  has  jurisdiction  of 
matters  of  account,  where  there 
are  mutual  accounts,  not  where 
the  items  of  account  are  all  on  one 
side.  Pearly  et  al.  v  Corporation  of 
Nashville,  119 
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^id.  But  if  proof  of  liie  items  of  an 
account  can  only  be  had  from  the 
defendant,  and  a  discovery  is 
sought  for  and  ohtained,  in  such 
case  equiiy  havinj^  possession  of 
the  cause  for  that  purpose,  will 
retain  it  and  «;ive  full  rolief.       lb, 

24.  When  the  remedy  at  law  is  inade- 
quate, or  embarrassed,  and  full  re- 
lief cannot  lu*  l»ml,  cijuiiy  will  en- 
tertain jurisdiction  and  afford  re- 
lief, lb, 

25.  Where  A  and  B  contracted  with  C 
to  build  water  works,  8cc.  and 
failed  to  ])erform  all  which  was 
incumbent  upon  them  by  the  time 
stipulated,  which  contract  they 
assigned  to  D,  and  a  subs^queut 
contract  was  made  between  C  and 
D,  adopting  iu  part  the  contract 
with  A  and  B,  and  waiving  the 
non-performance  by  A  and  B: 
Held,  that  equity  would  entertain 
jurisdiction  of  a  bill  by  D,  to  set- 
tle the  rights  of  C  and  D,  under 
both  the  contracts,  the  remedy  of 
D,  at  law,  if  any,  being  emfjar- 
rassed'and  inadequate  to  afford 
full  relief.  lb, 

26.  Before  bank  stock  can  bo  sold 
in  equity  under  the  act  of  1832,  c 
9,  to  satisfy  a  debt,  there  must  be 
a  judgment  and  execution  airainst 
the  debtor.     liriffhtwell  v  Mallo- 


ry, 


196 


27.  A  bill  i^  filed  against  the  owner  of 
stock  to  have  it  sold,  and  the  bank 
is  made  a  party.  The  bill  alleges 
that  therrt  was  a  judgment  and  ex- 
ecution against  the  owner,  a  de- 
cree was  pronounced  ordering  the 
stock  to  be  sold,  from  which  the 
bank,  but  not  the  owner  appealed: 
Held,  that  the  bank  has  no  right 
to  call  in  question  the  validity  of 
the  judgment.  lb. 

Where  a  decree  is  rendered,  and 
the  court,  afterwards,  at  the  same 
term  ordered,  "that  the  decree 
should  stand  oi)cn  to  be  revised  at 
the  next  term  uf)on  a  point  re- 
served, but  that  in  the  mean  time 
the  decree  be  in  all  things  execu- 
ted notwithstanding  the  order,  and 
that  unless  the  decree  be  revised 
at  the  next  term  this  order  to  have 
no  elToct  whatever:"  Held,  that 
rhc  case  tuu<\  Ik*  rc-hcard  upon  the 


28. 


point  reserved  at  the  next  teriil) 
and  could  not  be  heard  afterwards, 
and  that  the  neglect  of  the  clerk 
in  sending  the  papers  and  records 
to  a))other  place  to  which  the  court 
had  been  changed  by  the  legisla- 
ture, will  not  alter  the  leyal  efTect 
of  the  order.   Campbell  v  nice,  199 

29.  Before  n  court  of  chaoeerycao  re- 
scind a  contract   for  mere  inade-* 

,     qua(?y  of  consideration,  it  must  be 
gross   and   shocking,    such   as   is 
equivalent  to  proof  of  fraud. 
Hardeman  v  JBurge,  202 

30.  Courts  of  chancery  exercise  the 
power  of  modifying  and  settiog 
aside  awards  for  fraud  or  mistake, 
but  this  |)ower  will  not  be  exer- 
cised unless  the  proof  is  clear.    lb. 

31.  Where  there  is  a  clear  and  certaiu 
right  to  the  enjoyment  of  proper- 
ty, and  an  injurious  interruption 
of  that  right,  and  where  the  injury 
is  immediate  and  irreparable,  and 
the  remedy  at  law  is  from  the  na- 
ture of  the  injury  imperfect,  a 
court  of  chancery  will  entertain 
jurisdi'^tion  and  give  relief.  Cald- 
well V  Knott  J  209 

32.  But  if  the  right  is  not  clear  and 
manifest,  and  inconsistent  with 
the  assertion  of  a  similar  right  in 
the  defendant,  a  court  of  equity 
will  not  interfere  until  the  right  is 
uscertained  at  law.  lb, 

SS.  The  complainants'  land  was  flood- 
ed by  the  mill  pond  of  the  defend- 
ant, and  his  spring  injured.  The 
defendant  by  way  of  defence,  re- 
lied upon  a  parol  license  given  by 
the  com  pi  ai  mint's  ancestor  to  build 
the  pond  and  overflow  his  lane): 
It  was  held,  that  whether  or  not 
the  j)arol  license  was  binding,  or 
could  be  revoked,  was  a  legal 
question,  and  that  the  complainant 
could  not  resort  to  a  court  of  chan- 
cery to  destroy  the  dam  until  that 
iiuestion  was  determined  at  law. 

lb, 

34.  Where  the  defendant's  mill  dam, 
which  overflowed  complainant's 
land,  had  been  built  more  than  ten 
years  before  the  bill  was  filed,  this 
was  held  to  be  such  laches  as  pre- 
vented the  interference  of  a  court 
of  equity  until  the  right  was  tried 
at  law.  lb. 
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35.  Where  bill  and  rvoss  hiil  ivero 
henrd  together  in  the  chancery 
Court,  but  the  rule  lioc.ket  only 
showeci  that  the  cross  bill  had  been 
regulnrlj'  set  for  hearing,  this  court 
wdl  not  remand  the  cause  fur  such 
supposed    irregularity.     Cocke    v 

Trotter,  213 

36.  Where  a  l)ill  was  filed  to  enjoin  the 
.sale  of  slaves,  and  to  have  them 
delivered  to  complainant,  but  the 
injunction  was  dissolved  an.l  the 
slaves  were  sold:  Held,  that  a  de- 
cree for  the  value  of  the  slaves 
was  not,  under  the  rirrumstances, 
erroneouf?.  lb. 

37.  Interest  on  the  hire  of  slives  due 
at  the  end  of  each  yrnr,  calcula- 
ting on  each  item,  down  to  the  ta- 
king of  the  account,  should  be 
allowed;"  but  it  is  erroneous  to 
compound  it,  by  adding  the  inter- 
est to  the  prinr/ipal  each  year.    Jb. 

38.  It  is  the  dut}'  of  a  party  before  he 
sues  the  stockholders  of  th'^  Fay- 
etteville  Bank,  to  obtai?i  a  judg- 
ment at  law,  if  he  c<in,  against  the 
bank,  and  ascertain  by  the  issu- 
ance and  return  of  an  execution 
that  there  was  no  corporate  prop- 
erty out  of  which  his  judgment 
could  be  satisfied.  Blake  v  Hin- 
kle,  218 

89.  A  bill  against  the  stockholders  of 
the  bank  to  subject  them  to  indi- 
vidual responsibility,  must  aver 
and  state  fact-;  from  which  it  will, 
appear  that  no  judgment  could 
have  been  obtained  against  the 
bank.  lb. 

40.  The  bill  stated,  **that complainant 
was  informed  and  believed  that 
the  affairs  of  the  bank  had  been  so 
fraudulently  and  negligently  con- 
ducted, that  no  ^uit  at  law  could 
be  commenced  against  it,  as  the 
stockh  )ldershad  failed  and  refused 
to  elect  directors,  as  thev  were  re- 
quired  to  do  by  the  charter,  and 
done  many  othei  acts  contrary  to 
the  charter,  whereby  the  corpora- 
tion is  dissolved,  and  by  reason 
thereof  no  legal  process  c:tn  be 
served  upon  said  corporation  or 
its  officers,  if  any  there  be  in  ex- 
istence "  The  bill  also  avers, 
''that  if  a  judgment  could  be  had 
it  would  afford  no  relief,  as  there 


was  no  visible  cili  t;ts  of  said  bank 
whereon  to  levy  an  execution :" 
Held,  that  these  averments  were 
insu^cicnt  to  authorise  a  suit  a- 
gainst  the  stockholders  individual- 
ly, lb. 
11.  A  court  of  equity  does  not  require 
that  a  party  to  a  contract  shall  go 
on  after  it  is  violated  by  the  other 
party,  in  a  ruinous  fulfilment  of  it, 
in  order  that  he  may  prosecute  an 
action  at  law.  In  such  case  equi- 
ty will  entertain  jurisdiction  to  put 
an  end  to  the  contract,  and  will 
afford  such  relief  as  to  right  and 
justice  may  belong.  Sleclev  Cor- 
poration of  Nashville,               296 

42.  Uourts  of  cbnncery  in  Tennessee 
have  jurisdiction  to  vacate  and  en- 
join proceedings  on  a  void  judg- 
ment.    M^Nairyv  Eastland,   310 

43.  A  surety  who  has  paid  the  judg- 
ment against  his  principal,  is  sul)- 
stituted  in  equity  to  all  the  rights 
of  the  judgment  creditor,  nor  need 
the  judgment  creditor  in  such  case, 
where  a  bill  is  filed  by  the  sureyr, 
be  a  party.  lb., 

44.  A  creditor  by  judgment  may  file  a 
bill  in  chancery  to  subject  the  equi- 
table interest  of  his  debtor  in  real 
estate  to  the  satisfaction  of  his 
judgment,  without  having  first  is- 
sued an  execution,  or  procured  a 
return  thereon  of  "nu/^«6ona."  lb. 

45.  But  where  an  equitable  interest  in 
personal  property  is  sought  to  be 
subjected,  an  execution  must  issue 
and  be  placed  in  the  hands  of  the 
sheriff  of  the  county  where  the 
equitable  assets  were  situated.    lb, 

46.  In  regard  to  equitable  real  estate, 
the  judgment  creates  the  lien  in 
equity;  in  regard  to  equitable  per- 
sonal estate,  the  issuance  of  the 
execution  forms  the  lien,  and  the 
true  principle  upon  which  chance 
ry  assumes  jurisdiction  in  such  ca 
ses  is  to  enforce  the  equitable  lien 
which  is  thus  created.  lb. 

47.  A  purchaser  for  valuable  conside- 
.ration,  without  notice,   may  rely 

upon  that  defence,  either  by  plea, 
or  by  wav  of  answer.  High  v 
Batte,       '  835 

48.  When  a  purchaser  for  valuable 
consideration  without  notice  relies 
on  this  defence  in  his  answer,  all 
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the  requisites  and  certainty  re- 
quired to  be  set  forth  in  a  plea,  must 
be  contained  in  the  answer.         lb, 

49.  A  plea  of  purchase  for  valuable 
consideration  without  notice,  must 
aver  that  the  consideration  money 
was  bona  fide  and  truly  paid;  a  re- 
cital of  that  fact  in  the  deed  is  not 
sufficient.  lb. 

50.  An  averment  in  a  plea  or  answer 
"that  a  full  and  fair  consideration 
was  paid"  is  insufPcient;  the  de- 
fendant must  state  what  he  has 
paid,  or  in  what  the  consideration 
consisted,  in  order  thai  the  court 
may  judge  whether  the  considera- 
tion is  valuable.  lb. 

51.  Where  a  note  or  order  evidencing 
indebted neiss,  is  given  up  to  the 
debtor  for  a  claim  on  the  govern- 
ment, which  latter  claim  was  not 
allowable  by  law:  Held,  that  the 
consideration  upon  which  the  note 
or  order  was  given  up  had  failed, 
and  as  the  note  or  order  was  deliv- 
ered to  defendant,  equity  had  ju- 
risdiction to  set  it  up  and  decree 
payment  of  its  amount.  Bedford 
V  Brady,  350 

52.  Decrees  in  chancery  for  money,  do 
not  bear  twelve  and  a  half  per 
cent,  interest  per  aunuiu,  from  the 
time  of  their  rendition  in  the  court 
below  until  their  affirmance  in  the 
supreme  court.     Trainer  v  Skeiny 

369 

53.  A  judgment  against  an  executor  rfe 
aon  tortf  of  A,  is  not  sufficient  to 
give  equity  jurisdiction  to  proceed 
against  equitable  personal  estate, 
belonging  to  A.  Gadsby  v  Don- 
elson^  371 

)4.  A  bill  filed  by  an  administrator,  in 
conjunction  with  the  heirs  and  dis- 
tributees of  the  intestate,  as  co- 
complainants,  to  recover  personal 
property  in  possession  of  defend- 
ant and  divide  and  distribute  it,  is 
multifarious.    Thurman  v  Shelton, 

383 

j5.  Where  a  bill  is  multifarious,  ad- 
vantage can  only  be  taken  of  it  by 
demurrer.  lb. 

Vide  Bill  of  Review,  1,  2,3,  4,  5,  6. 
Evidence,  1,  2,  3,  4,  5,  6,  9. 
Improvements,  1. 
Fraud,   (Totam.) 
Trust  and  Trustee. 


CHATTKLS. 

Vide  Remainder  1,  2,  3,  4,  5. 

COMMISSIONER  OF  LAND 
CLAIMS. 

Vide  Land  Warrants,  1,  2,  S. 

CONSTITUTIONAL  LAW. 
Vide  Improvements  4. 

1.  The  act  of  1825,  c  154,    which  an- 

thorised  the  <^uardiaDs  of  the  min- 
or heirs  of  John  Jones,  deceased, 
to  sell  450  acres  of  land  descended 
to  said  heirs  from  their  said  ances- 
tor, John  Jones,  and  the  proceeds 
of  the  sale  of  said  lands  to  be  ap- 
plied to  the  payment  of  the  debts 
created  by  said  John  Jones,  in  his 
life  time,  although  the  act  might 
have  been  passed  with  the  assent 
of  the  minor  heirs,  is  unconstitu- 
tional and  void.     Jones  v  Perry. 

59 

2.  The  provisions  of  the  constitution 

of  Tennessee,  (art.  5,  §  1,)  pro- 
hibit to  the  legislature  the  exercise 
of  judicial  power.  The  whole  ju- 
dicial power  of  the  State  being  ex- 
pressly vested  in  the  courts  by  the 
constitution,  the  exercise  of  it  by 
the  legislature  transcends  the  pow- 
er entrusted  to  it  by  the  constitu- 
tion, and  cannot  be  legally  carried 
into  effect.  '  16. 

3.  An  act  of  the   legislature   directing 

the  real  estate  of  certain  minors 
therein  mentioned,  to  be  sold  by 
their  guardians,  and  the  proceeds 
to  be  applied  to  the  payment  of 
their  ancestor's  debt,  is  judicial  in 
its  character.  It  is  in  form  a  law^ 
but  in  substance  and  eflect  it  is  a 
judicial  decree,  directing  and  au- 
thorising the  lands  of  minors  to  be 
sold  to  satisfy  debts  alleged  to  be 
due  from  their  ancestors.  lb. 

4.  The  term  "law  of  the  land"   in  the 

constitution  of  Tennessee,  means 
a  general  and  public  law,  opera- 
ting equally  upon  every  member 
of  the  community.  lb. 
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CONSIDERATION. 

Vide  Bills  of  Exchange  audPro- 
MfSsoRT  Notes,  1,  5,  6. 
Chakcert,  29,  51^ 
Bill  or  Sale,  1,  $. 

CONSTRUCTION. 

Vide  AGREBMSifT.    i. 

CONTRACT. 

Vide  Agreement. 

CONTINUANCE. 

I.  An  affidavit  for  a  contiDuauce  in  a 
state  cause,  by  the  defendant,  sta- 
ted that  A  asd  B  were  material 
witnesses  for  him,  thejr  were  sum- 
moned but  did  not  attend,  that  he 
beFieves  he  will  be  able  to  prove 
liy  the  witnesses  a  good  character, 
and  other  facts  of  vital  importance, 
&c.  The  affidavit  did  not  show 
where  the  prisoner's  doraicil  was, 
or  that  he  had  ever  lived  in  the 
county  where  the  witnesses  re- 
side, nor  that  his  character  could 
not  be  proved  by  athers:  Held, 
that  it  was  insumcient  to  continue 
the  cause.      Rhea  v  The  State, 

358 

COPORATION. 

Vide  Indictment,  8. 

I.  The  failure  to  elect  officers  or  di- 
rectors of  a  bank,  does  not  pro- 
duce a  dissolution  of  the  corpora- 
tion.    Blake  v  Hinkle,  218 


DAMAGES^ 
Vide  Error,  1. 

DEBT. 

Vide  Action,  2,  S,  4. 

1.  Debt  lies  to  recover  compensation 
for  work  and  labor  done,  although, 
there  is  no  express  contract  as  to 
the  amount  of  compensation  to  be 
paid.  Thompson  v  French,  453 
VOL.  10. 


2.  Wager  of  law  has  never  been  al- 
lowed or  recognised  in  the  courts 
of  the  State,  and  wherever  it  is  not 
allowed,  debt  will  lie  against  an 
.executor  upon  a  simple  contract 
made  bv  his  testator.  But  if  it 
were  allowed,  and  debt  were 
brought,  the  error  can  only  be  ta- 
ken advantage  of  by  demurrer.  lb. 

3.  In  debt,  where  the  damages  recov- 

ered are  more  than  the  amount 
laid  in  the  declaration,  it  is  not  er- 
ror, lb. 

4.  Where  the  declaration,  in  debt,  for 

services  rendered,  stated  the  debt 
to  be  due  1st  Janurry,  1836:  Held, 
that  as  time  in  such  a  case  was 
not  material,  interest  could  be  re- 
covered from  the  time  the  debt  was 
due,  although  it  was  due  anterior 
to  the  time  laid  in  the  declaration. 

lb. 

DEBTOR  &L  CREDITOR. 

Vide  Fraudulent  Conveyance, 
Chancery,  42,  43,  44,  45,  46. 

1.  By  the  law  of  Virginia,   a  deed  or 

bill  of  sale,  if  not  proved  and  reg- 
istered is  void  as  to  creditors  ani 
purchasers,  but  it  is  good  between 
the  parties,  and  in  a  suit  in  another 
State,  the  registration  in  Virginia 
need  not  be  proven,  unless  the  con- 
troversy be  with  some  one  pro- 
tected by  the  law  requiring  it  to  be 
registered.     Gait  v  VibireUy      146 

2.  Where  the  maker  of  a  deed  of  trust 

of  slaves  resided  in  Tennesseej 
j[the  slaves  being  then  in  Vrigin- 
ia,)  and  the  slaves  were  after- 
wards removed  to  Tennessee,  they 
became  subject  to  the  laws  of  Ten- 
liessee,  and  if  the  deed  is  not  re- 
corded in  Virginia,  it  is  necessary 
as  to  creditors,  to  register  it  in  Ten-  • 
nessee,  according  to  her  laws.  lb. 

3.  A  debtor  may  by  deed  of  trust  pre- 

fer one  creditor  to  another,  yet  he 
cannot  thereby  contract  for  his 
own  benefit,  and  secure  to  himself 
the  use  and  enjoyment  of  the  pro- 
perty, if  he  does  so  the  transaction 
IS  fraudulent  as  to  other  creditors. 

lb. 

4.  A  stipulation  in  a  deed  of  trust,  re- 

serving to  the  debtor  the  right  of 
receivmg  the  rents  and  profits  of 
72 
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the  lands,  the  hire  of  the  slaves, 
add  to  have  the  superintendarrce 
and  management  of  the  merchan- 
dise, to  the  same  extent  as  if  the 
deed  was  not  made,  is  totally  in- 
consistent with  the  rights  of  other 
creditors,  and  renders  the  deed 
fraudulent  and  void  as  to  them. 

lb, 

5.  A  deed  void  as  to  creditors,  is  never- 

theless good  betwen  the  parties. 

/6« 

6.  A  deed  of  trust  was  executed  by  A 

to  secure  certain  debts,  but  con- 
tained stipulations  which  would 
render  it  void  as  to  creditors,  but 
there  were  no  creditors  of  A  at  the 
time.  A  afterwards  sold  to  B  all 
his  interest  in  the  property  con- 
veyed by  the  deed  of  trust  but  sub- 
ject to  the  debts  specified  in  it- 
The  deed  of  trust  was  duly  prov- 
ed and  registered.  A  afterwards 
contracted  debts,  and  judgments 
were  obtained  against  him:  Held, 
that  the  sale  to  B  was  not  void  as  to 
soch  creditors,  and  that  the  prop- 
erty was  subject  to  the  debts  spe- 
cified in  the  deed  of  trust.  16, 

7.  Where  property  is  conveyed  to  trus- 

tee to  secure  debts  due  to  certain 
creditors  without  their  knowledge, 
they  may  affirm  the  trust  when  it 
comes  to  their  knowledge,  and  it 
cannot  be  revoked  by  tne  debtor 
after  such  affirmation. 
Oaltv  Dibre/lr  147 

8.  Where  a  trust  is  created   to  secure 

the  payment  of  debts  which  is  not 
attempted  to  be  enforced  for  ten 
years,  this  is  not  such  laches  as  will 
discharge  the  trust  as  to  creditors. 

lb. 

9.  A  bill  of  sale,  not  registered  or  pro- 

ved, is  notwithstanding  val>d  be- 
tween the  parties,  it  would  only  be 
void  as  to  creditors  and  purhasers. 
Coekev  Trotter,  et  aL  21 8 

10.  A  creditor  by  judgment,  may  file  a 
bill  in  chancery  to  subject  the  equi- 
table interest  of  his  debtor  in  real 
estate  to  the  satisfaction  of  his 
judgment,  without  having  first  is- 
sued an  execution,  or  procured  a 
return  thereon  of  ^'nulla  bona," 
MNairy  v  Eastland,  310 

11.  But  where  an  equitable  interest  in 
personal  property  is  sought  to  be 


subjected,  an  execation  mast  isaae 
and  be  placed  in  the  hands  of  the 
sheriflT  of  the  county  where  the 
equitable  assets  were  situated.  lb, 
\%  In  regard  to  equitable  real  estate , 
the  judgment  creates  the  lien  in 
equity ;  UT  regard  to  equitable  per- 
sonal estate,  the  issuance  of  -the 
execution  forms  the  lien,  and  the 
true  principle  upon  which  chance- 
eery  assumes  jurisdiction  in  such 
cases  is,  to  enforce  the  equitable 
lien  which  is  thus  created.  I6« 

DECREE. 
Vide  CHANCERr,  ^,  6. 

4.  A  decree  which  does  not  in  terms 
divest  the  title  of  the  defendant, 
but  merely  directs  him  to  execute 
a  deed  with  certain  limitations 
prescribed  in  the  decree,  does  not 
until  the  execution  of  the  deed, 
divest  the  legal  titia  out  of  the  de« 
fendant.     Peak  v  Ligon,  469 

3.  Where  a  decree,  putting  a  construc- 
tion upon  an  ante-nuptial  coortract, 
was  rendered  by  the  supreme  court 
of  North  Carolina,  in  a  suit  be- 
tween A  and  B,  it  is  conclusive  in 
a  suit  between  the  same  parties  or 
their  privies  in  this  State.  J^. 

DEED. 

Vide  Execution,  1. 

Vendor  Sc  Vendee,  1,  2,  8. 
Registration. 

1.  Where  a  deed  of  trust,  by  which 

slaves  were  conveyed,  deBcribed 
them  thus:  "Nine  slaves  in  the 
possession  of  A,  and  six  in  the  pos- 
session of  B,"  it  was  held  that  the 
slaves  were  described  with  suffi- 
cient certainty. 
Gait  V  BibreU,  146 

2.  A  narrative  or  statement  of  the  clerk 

of  a  court  in  another  State,  en- 
dorsed on  the  back  of  a  deed,  that 
it  was  proved  in  open  court  by  the 
subscribing  witnesses,  is  not  suffi- 
cient, (under  the  act  of  1809,  c  104, 
§  1,)  to  authorise  its  registration 
in  this  State.  A. 

3.  Where  a  deed  is   proved  in  a  court 

of  record  in  another  State,  the  only 
proof  of  the  fact  which  will  au- 
thorise it  to  be  registered   in  this 
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State,  under  the  provisions  of  the 
act  of  1809,  c  104,  is  a  copy  of  the 
probate  fi  om  the  records,  properly 
certified  by  the  clerk  and  presiding 
judge,  &.C.  lb, 

4.  A  power  of  attorney  was  proved  as 

follows:  State  of  Tennessee,  Hen- 
ry county,  March  term,  1824,  the 
within  power  of  attorney  from 
Robert  £.  C.  Doherty  to  Samuel 
McCorkle,  was  acknowledged  in 
open  coyrt,  by  the  subscriber  there- 
to, and  ordered  to  be  certified  for 
registration:"  Held,  that  this  was 
not  a  sufficient  probate.  Crutch- 
field  V  SiewarVs  lessee,  237 

5.  When  an  instrument,  in  form  a  deed, 

operates  as  a  will.  Vide  )Vill^  12 
6..  The  probate  of  a  dee<l  was  as  fol- 
lows :  "State  of  Tennessee,  Frank- 
lin county,  February  term,  1820. 
Then  the  foregoing  mortgage  from 
John  Doherty  to  Luke  Tiernali 
&  Son,  for  eight  acres  of  land,  was 
duly  acknowledged  in  open  court 
and  ordered  to  be  registered."  E. 
Russell,  clerk:  Held,  that  this 
was  a  sufficient  probate.  Esiell 
V  Miller,  480 

DEED  OF  TRUST.- 

Vide  Debtor  akD  Creditors. 
Sheriff's  Sale.  1,  3. 
Bills  OF  Exchange  Sc  Promis- 
sory Notes,  2. 

1.  Where  a  deed  of  trust,  by  which 
slaves  were"  conveyed,  describrd 
them  thus:  "Nine  slaves  in  the 
possession  of  A,  and  six  in  the 
possession  of  B,"  it  was  held  that 
the  slaves  were  described  with 
sufficient  certainty.  Gait  v  X)t6- 
rell.  146 

9.  A  deed  of  trust  was  executed  by  A  to 
secure  certnin  debts,  but  contained 
stipalations  which  would  render  it 
void  as  to  creditors,  but  there  wore 
no  creditors  of  A  at  the  time.  A 
afterwards  sold  to  B  all  his  interest 
in  the  property  conveyed  by  the 
deed  of  trust  but  sul^ect  to  the 
'  debts  specified  in  it.  The  deed  of 
trust  was  duly  proved  and  regis- 
tered. A  afterwards  contracted 
debts,  and  judgments  were  obtain- 
ed against  him:  Held,  that  the 
sale  to  B  was  not  void  as  to  such 


creditors,  and  that  the  property  was 
subject  to  the  debt  specined  in  the 
deed  of  trust.  lb, 

8.  Where  property  is  conveyed  to  trus- 
tee to  secure  debts  due  to  certain 
creditors,  without  their  knowledge , 
they  may  affirm  the  trust  when  it 
comes  to  their  knowledge,  and  it 
cannot  be  revoked  by  the  debtor 
after  such  affirmation.  Gait  v 
Dibrell,  14T 

4.  Where  a  maker  of  a  deed  of  trust 
sells  his  interest  in  the  property 
conveyed  to  A  subject  however  to 
the  debts  specified  in  the  trust,  and 
a  judgment  is  obtained  against  A 
and  his  interest  sold  at  execution 
sale,  the  purchaser,  (if  indeed  it 
is  an  interest  which  can  be  sold  by 
execution  at  law,)  can  only  be  sub- 
stituted to  the  rights  of  A,  and  he 
will  hold  the  property  upon  the 
same  conditions  and  subject  to  the 
same  trusts  that  it  was  subject  to 
in  A's  hands.  lb, 

DEPOSITION. 

1.  An  order  of  the  court  authorising 
depositions  to  be  taken,  is  unne- 
cessary in  divorce  cases.  A  com- 
mission issued  without  such  order 
is  sufficient  authority.  Richmond 
V  Richmond f  343 

DESCENT. 

1.  By  the  provisions  of  the  actot  1809, 

c  53,  an  alien  resident  in  the  Uni- 
fed  States,  and  next  of  kin  to  an 
intestate  who  dies  without  issue, 
is  entitled  to  inherit  his  estate. 
Moore  v  fVilson,  406 

2.  Where  a  person  takes  the  same  es- 

tate in  land  by  a  will,  which  with- 
out the  will  would  have  taken  by 
descent,  he  will  hold  the  estate  by 
desct^nt  and  not  by  devise. 
Hoover  v  Chregory  ^  f^ife,     444 

3.  Where  lands  descend  to  a  child  from 

the  father,  the  mother  will  not,  up- 
on the  death  of  the  child  without 
issue,  be  entitled  to  a  life  estate  in 
the  land  by  operation  of  the  act  of 
1784,  c  82,  §7.  lb. 

DETINUE. 

1.  Where  property  belonging  to  A 
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in  the  adverse  possession  of  B, 
and  A  forcibly  takes  the  property 
into  his  possession :  Held,  that  al- 
though A  mi^ht  be  guilty  of  a  tres- 
pass in  so  doing,  yet  in  an  action 
of  detinue  brought  against  him  by 
B,  B  could  not  recover  back  the 
possession.     Neely  v  Lyon,      473 

DEVASTAVIT. 

Vide  Executor  &  AoMiwisTRATaR, 
11,  14,  15,  16. 

DEVISE. 

Vide  Will.     Totam. 

Executory  Devise,  1. 

DISCOVERY. 

Vide  Evidence,  1,2,  3,  4,  5^  6. 

DISCONTINUANCE. 

1.  Where  parties  to  a  suit  submit  it 
and  the  cause  of  dispute  involved 
in  it  to  arbitration,  and  the  sub- 
mission is  not  made  a  rule  ofcourt, 
such  submission  operates  as  a  dis- 
continuance of  the  suit.  Jewell 
and  McKee  v  Blankenshipy      439 

DISTRIBUTIVE  SHARES. 

Vide  Limitations,  Statute  op  4. 
Husband  and  Wife,  1,  2,  3. 
Distribution. 

DISTRIBUTEES. 
Vide  Distribution. 

1.  Distributees  cannet  recover  their 
distributive  portions  without  an  ad- 
ministration on  the  estate  of  their 
intestate.  Trwnan  v  Shelion,  383. 

3,  A  person  in  possession  of  an  intes- 
tate's personal  property  can  hold 
it  against  any  person,  but  a  credit- 
or or  an  administrator;  to  the  first 
he  is  liable  as  executor  de  son 
iort'y  to  the  second,  because  be  is 
the  representative  of  the  deceased 
upon  whom  the  law  casts  his  per- 
sonal estate.  lb, 

S.  A  party  who  colludes  with  an  exec- 
utor to  obtain  the  assets,  or  who 
obtains  possession  of  the  assets  by 
joining  tne  executor  in  the  perpe- 
tration of  a  fraud  upon  the  estate, 


or  who  receives  the  assets  know- 
ing that  the  executor  in  disposing 
of  them,  commits  a  devastavit,  is 
liable  to  the  distributees,  and  the 
assets  mny  be  followed  in  bis  hands. 
Parker  v  CHlliam,  394 

DISTRIBUTION. 

Vide  Advancement,  1,  Sw 

1.  The  act  of  1827,  c  14,  which  give* 
to  widows  the  one  half  of  the  per- 
sonal estate  of  their  husbands, 
where  the  husband  dies  viithout 
^hild  or  children,  only  applies  to 
cases  of  actual  intestacy.  If  he 
dies  and  leaves  a  will,  sne  cannot, 
by  dissenting,  become  entitled  to 
OQO  half,  but  only  to  one  third,  as 
provided  by  the  nccof  1784,  c  22. 
WatkinsM  Dean^  321 

DIVORCE. 

1.  An  issue  to  try  the  fact  of  adultery, 

made  up  on  a  paper  distinct  from 
the  bill  and  answer,  and  submitted 
to  the  j  ury,  is  regular.  Richmond 
V  Richmond,  348 

2.  Divorce  cases  partake  of  the  nature 

of  chancery  suits,  and  the  pro- 
ceedings in  them  are  according  to 
the  course  of  practice  inequity, 
except  where  altered  by  statute. 

Ih. 

3.  An  order  of  the   court  authorising 

depositions  to  he  taken,  is  unne- 
cessary in  divorce  cases.  A  com- 
mission issued  without  such  order 
is  sufficient  authority.  lb 

4.  The  answer  of  a  defendant  to  a  pe- 

tition for  a  divorce,  has  by  the  act 
of  1796«  e  19,  and  1835,  c  26,  the 
effect  only  of  making  up  an  issue 
between  the  fmrties.  It  operates 
only  as  a  plea,  and  it  does  not,^s 
in  chancery  cases,  require  two 
wit  lesses,  or  one  with  corrobora- 
ting circumstances  to  outweigh  it. 

DOWER. 
Vide  LiMiTATioH,  Statute  or  1<K 

1.  A  dowress  cannot  maintain  an  ac<i 
tion  of  assumpsit  for  use  and  oc- 
cupation against  a  tenant  from 
year  to  year,  for  rents  which  ac- 
crue af^cr  the  death  of  her  bus- 
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band,  and  before  the  assignment  of 
her  dower,  although  no   damages 
were  given  to  her  when  her  doAver 
was  assigned.     Thompson  v  Sta- 
^V'  493 

2.  Under  the  statute  of  1784,  c  2,  §  9 

authorising  the  widow  to  file  her 
petition  in  the  county  or  the  cir- 
cuit court  of  the  county  where 
her  husband  usually  resided,  if  the 
right  to  dower  is  disputed,  a  jury 
must  be  empannelled  io  try  it,  and 
the  damages  are  to  be  assessed  by 
the  jury.  ig 

3.  If,  upon  a  petition  filed  under  said 

statute,  the  widow's  right  to  dower 
IS  not  disputed,  and  she  claims 
damages  which  are  not  admitted, 
a  writ  of  enquir>  must  be  award- 
ed to  ascertain  them.  iJ. 

4.  If  the  widow's  dower  be  assigned^ 

under  the  provisions  of  the  act  of 
1734,  and  no  damages  are  assessed 
or  given  to  her  in  that  proceeding, 
her  right  to  recover  damages  is 
forever  gone.  ^    j^. 

it  a  separate  and  distinct  action 
would  he  by  a  widow  to  re  .-over 
damages  after  an  assignment  of 
dower,  it  must  be  brought  against 
the  tenant  of  the  freehold,  whose 
duty  It  IS  to  assign  dower,  and  not 
against  a  tenant  for  years  lb. 
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EJECTMENT. 

1.  Where  the  relation  3f  vendor  and 
vendee,  and  not  that  of  landlord 
and  tenant  exists,  notice  to  quit 
previous  to  commencing  an  action 
of  ejectment  is  not  necessary. 
jPenv  Webster,  513 

EJUSDEM  GENERIS. 
Vide  Wilt.,  1. 

ERROR. 

1.  In  debt,  where  the  damages  recov- 

ered are  more  than  the  amount 
laid  in  the  declaration,  it  is  noter- 
ror.     Thompson  v  French,      AhSt 

2.  Where  counsel  are  employed  to  as- 

sist the  soiicitojr  in  a  state  prosecu-. 
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tiou,  it  is  not  error  for  the  circuit 
court  to  permit  such  assistant  coun- 
sel to  conclude  the  argument  on 
the  part  of  the  government.  Jar- 
nagin  v  !Z7te  State,  539 

ESTOPPEL. 

QMere,  whether  acts  in  pais  by  A, 
inconsistent  with  the  existence  of 
a  title  in  himself  for  the  same  pro- 
perty, constitutes  an  estoppel. 
Belcher  V  Belcher,  12^ 

EVIDENCE. 

Vide  Receipt,  1,  2,  S,  4. 

Mortgage,  S,  4,  5,  6,  7. 

1.  Where    the   bill   specially  interro-^ 

gates  the  defendant  as  to  particu- 
lar facts,  (denied  by  the  bill  to  ex- 
ist,) and  seeks  a  discovery  from 
them,  an  answer  responsive  to 
those  interrogatories,  and  stating 
affirmatively  that  the  facts  do  exist, 
is  evidence  for  the  defendants. 
Jones  V  Perry,  5^ 

2.  The  bill  alleged,  that  A  left   a  will 

at  his  death,  aiul  that  the  defend- 
ant had  destroyed  it.  The  answer 
of  the  defendant  denied  all  knowl- 
edge of  the  will,  she  admitted, 
however,  that  she  said  on  the 
morninff  after  her  father's  death, 
that  "she  had  his  will,"  but  sta- 
ted,  that  she  meant  by  this,  cer- 
tain directions  given  verbally  by 
A  to  her,  concerning  the  property, 
and  which  she  considered  as  his 
will:  Held,  that  this  explanation 
was  nonsensical  and  absurd,  and 
being  disproved  by  one  witness, 
the  court  might  act  on  the  admis- 
sion contained  in  the  answer,  whol- 
ly disregarding  the  explanation. 
Broxon  v  Broxcn  ^  Wife,  84 

3.  Although  a  discovery  be  sought 
from  a  defendant,  it  does  not  fol- 
low that  all  the  statements  made 
in  the  answer  in  relation  thereto, 
are  to  be  believed.  If  an  unreas- 
onable and  absurd  explanation  be 
jfiven  of  a  fact  admitted  therein,  or 
if  the  answer  contradict  itself,  or 
other  parts  of  it  are  disproved,  so 
that  the  credit  of  the  de.^ndant  (as 
a  witness)  is  destroyed,  the  court 
is  not  bound  to  act  on  the  whole 
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stateiTicut,  although  not  contra- 
dicted by  two  witnesses,  but  may 
decree  on  the  admission  in  the  an- 
swer, disregarding  other  parts  of 
it.  lb. 

4.  The  declarations  of  a  testator,  that 
he  never  intended  to  give  A,  (who 
in  the  absence  of  u  will  would 
have  succeeded  to  his  property,) 
any  thing — that  he  was  dissipated 
and  worthless — together  with  an 
extreme  dislike  to  A,  and  a  soli- 
citude to  execute  his  will,  and  its 
actual  execution  a  few  days  be- 
fore his  death,  in  favor  of  his 
grand  children,  were  held  to  be 
sueh  circumstances,  as  with  the 
(positive  swearing  of  one  witness, 
weie  sufficient  to  outweigh  the  an- 
swer of  A,  denying  all  knowledge 
of  the  will,  &c,  lb, 

5^  If  a  matter  stated  m  an  answer,  be 
a  direct  and  proper  reply  to  an  in- 
terrogatory contained  in  the  com- 
plainant's bill,  it  is  evidence  for  the 
defendant,  though  it  be  in  his  fa- 
vor.    Alexander  v  Wallace ^     105 

6.  If,  however,  an  answer  be  not  a  di- 

l^ect  reply  to  an  interrogatory  in 
^be  bill,  but  in  avoidance  of  some 
allegation  which  the  defendant  was 
compelled  to  admit,  the  answer  is 
DO  evidence  of  the  matter  in  avoid- 
ance, lb, 

7.  The  bill  charged   that  the   testator 

shortly  before  his  death,  loaned 
the  defendant  $300.  The  answer 
denied  all  recollection  of  the  fact: 
the  proof  of  one  witness  was  that 
the,  amount  was  loaned,  but  it  ap- 
peared that  a  settlement  of  ac- 
counts had  taken  place  between 
the  testator  shortly  before  his 
death  and  a  receipt  in  full  execu- 
ted: Held,  that  if  the  loan  were 
made  befoxe  the  settlen^ent  it  was. 
embraced  in  it,  if  afterwards  the 
evidence  should  show  the  fact  to  be 
80|  and  as  the  proof  did  not  show 
whether  the  loan  was  before  or 
after  the  settlement,  it  could  not  be 
charged  to  defendant.  Jones  v 
Ward,  160 

8.  When  receipt  may  be  explained  by 

parol  evidence.     Vide  receipt. 

9.  Ii  an  answer  is  not  responsive  to 

some  charge  or  interrogatory  in 
the  bill,  and  the  answer  is  replied 


to,  facts  alleged  in  it,  by  way  of 
avoidance,  must  be  proved. 
Cocke  V  Troiier,  21 S 

10.  A  prosecutor  cannot  be  asked 
whether  he  did  not  express  suspi* 
cions  of  another  person  than  the 
defendant,  having  committed  the 
offence  charged  against  the  de- 
fendant, Unless  such  suspicion  was 
founded  on  facts  within  his  own 
knowledge.     Rhea  v    The  State, 

258 

11.  It  is  not  competent  for  the  defend- 
ant to  prove  oy  a  witness,  that  he, 
the  witness,  had  heard  a  slave 
confess  that  he  committed  the  act, 
with  which  the  defendant  was 
charged.  lb. 

12.  A  witness  may  be  impeached  by 
proving  he  is  not  worthy  of  credit, 
or  that  the  facts  to  which  he  de- 
posed are  not  true,  or  by  cross  ex- 
amination in  which  he  may  be  in- 
volved in  inconsistencies.  If  the 
witness  is  impeached  in  either  of 
these  modes,  evidence  of  his  gen- 
eral good  character  is  admissible. 
Richmond  v  Richmond,  34S  - 

18.  Where  the  plaintiff  takes  the  de- 
position of  a  witness  and  declined 
using  it,  the  defendant,  if  he  choo- 
ses, may  read  the  deposition  to  the 
jur}';  but  in  iuch  case,  the  defend- 
ant makes  the  witness  his  own,  and 
the  plain  tiff  is  at  liberty  to  impeach 
the  credit  of  the  witness.  lb. 

14  It  is  not  competent  to  prove  a 
statement  made  by  a  witness  con- 
tradictory of  his  evidence,  unless 
he  deny  upon  oath  that  he  had 
made  such  statement,  but  if  such 
evidence  is  received  without  being 
objected  to  upon  the  trial,  it  is  too 
late  to  object  to  it  after  verdict. 

lb. 

15.  Where  evidence  is  offered,  and  it 
is  objected  to  upon  some  distinct 
and  specific  ground  which  cannot 
be  sustained,  it  is  too  late  afterver- 
dict  to  object  to  it  upon  other 
grounds  of  objection,  not  men- 
tioned or  urged  during  the  triaK 

15. 

16.  In  ordinary  equity  cases,  when  an 
issue  issent^to  a  jury  for  trial,  al- 
though the  answer  is  evidence,  yet 
U  is  subject  to  the  rules  applicable 
to  other  witnesses,  and   will   be 
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looked  upon  by  the  jury  with  all 
the  suspicion  that  attaches  to  an 
interested  person.  lb. 

it.  A  party  cannot  read  as  evidence 
for  himself,  his  own  answer  to  a 
bill  of  discovery;  but  where  he 
proposed  reading  bill  and  answer, 
and  the  defendant  said,  ''you  may 
fead  the  bill,'*  and  'he  then  read 
,  both  bill  and  answer:  Held,  that 
the  verdict  will  not  be  set  aside 
upon  this  ground,  especially  where 
the  reading  of  the  bill  and  answer 
could  not  Have  varied  the  result. 
Thompson  v  French,  452 

18.  Where  a  decree,  putting  a  con- 
struction upon  an  antenuptial  con- 
tract, was  rendered  by  the  supreme 
court  of  North  Carolina,  in  a  suit 
between  A  and  B,  it  is  conclusive 
between  the  same  parties  or  their 
privies  in  this  State.  Ligon  v 
Feak,  469 

19.  A  party  fo  a  suit  who  has  given  B 
as  nis surety  for  the  costs,  cannot 
by  taking  the  paupers  oath,  have 
B  discharged  or  released,  for  the 
purpose  of  examining  him  as  a 
witness.     Black  v  Grain,         516 

20.  Where  an  indictment  laid  a  watch 
stolen  to  be  the  property  of  A,  and 
the  proof  was  tnat  B  was  the  gen- 
eral owner,  but  that  he  bad  ex- 
changed watches  with  A  for  a  few 
weeks,  and  the  watch  was  stolen 
whilst  in  the  possession  of  A: 
Held,  that  A  had  a  special  prop- 
erly in  the  watch  sufficient  to  sus- 
tain the  indictment.  Yates  v  The 
State,  549 

21.  If  it  does  not  appear  from  the  re- 
cord, that  the  venue  was  proved, 

.  the  judgment  must  be  reversed. 

Lb, 

lEXKCUTiON  SALE. 

Vide   Redemption, 
Execution,  9. 

EXECUTION. 

Vide  Redemption,  1,2. 

Capias  ad  Satisfaciendum,   1. 

1.  Land  held  under  and  by  virtue  of  a 
deed  which  is  not  registered,  may 
be  levie  I  upon  and  sold  by  an  ex- 


ecution at  law.  Shields  v  Mitch' 
ell,  1 

2.  Where  a  maker  of  a  deed   of  trust 

sells  his  interest  in  the  property 
conveyed  to  A,  subject  nowever 
to  the  debts  specified  in  the  trust, 
and  a  judgment  is  obtained  against 
A  and  his  interest  sold  at  ejfecu- 
tion  sale,  the  purchaser,  (if  indeed 
it  is  an  interest  which  can  be  sold 
by  execution  at  law,)  can  only  be 
substituted  to  the  rights  of  A,  and 
he  will  hold  the  property  upon  the 
same  conditions  andjsubject  to  the 
same  trusts  that  it  was  subject  to 
in  A's  hands.   Gait  v  Dibrell,  146 

3.  Where   the  judgment  of  a  justice 

has  been  paid  or  otherwise  dis- 
charged, and  an  execution  issues 
thereon,  the  circuit  court,  by  vir- 
tue of  its  general  power,  can  grant 
writ?  o^ certiorari  and  supersedeas 
to  quash  the  execution,  &c.  Rog^ 
ers  V  FerrelU  254 

4.  Where  personal  property  is  levied 

on  by  the  sheriff,  he  may  sell  af\er 
the  return  day  the  execution,  with- 
out a  venditioni  exponas  or  other 
process.   Overton  v  Perkins^    328 

5.  But  where  an  execution  is  issued  and 

levied  on  land,  but  the  land  is  not 
sold  on  or  before  the  return  day  of 
the  writ,  the  sheriff  cannot  after 
the  return  day  sell  the  laud,  with- 
out a  venditioni  exponas,.  lb. 

6.  Land  was  levied  on  but  not  sold  be- 

fore the  return  day  of  the  execu- 
tion. The  debtor  afterwards  died; 
a  venditioni  exponas  issued  aAer 
the  debtor's  death,  directing  the 
property  to  be  sold,  but  no  scire 
facias  or  other  process  had  issued 
to  make  the  heirs  or  personal  rep- 
resentatives of  the  debtor  parries: 
Held,  that  the  venditioni  exponas 
was  void  and  communicated  no 
power  to  the  sheriff  to  sell,  and 
that  equity  would  enjoin  the  sale. 

lb. 

7.  Where  a  defendant  in  an  execution 

who  resided  on  the  land  levied  on, 
was  present  at  the  sale,  but  did  not 
aid  or  assist  in  the  sale:  Held,  that 
this  was  not  a  waiver  of  the  twenty 
days  notice  in  writing,  required  by 
the  act  of  1799,  c  13.  Carney  v 
Carney,  491 

8.  Where  slaves  are  sold  at  execution 
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sale,  no  bill  of  sale  proved  and 
registered  is  necessary  as  a<;ainst 
creditors  or  purchasers.  Good^ 
win  V  Floyd,  520 

fe.  Where  a  party  o/,'ree8  with  the  plain- 
tiff in  the  execution,  that  he  will 
4)urchase  the  slaves  levied  on, 
when  sold  by  the  sheriff,  but  it 
was  also  agreed  that  he  was  not  to 
pay  the  price  bid  to  the  plaintiff, 
unless  the  title  was  good:  Held, 
that  this  contract  did  not  vitiate 
the  sale.  lb. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

VideLtiM,  Statute  op,  7,  8,23. 
Trust  and  Trustbb. 

iv  The  bill  charged  that  the  testator 
shortly  before  his  death  loaned^the 
defendant  $800.  The  answer  de- 
nied all  recollection  of  the  fact: 
the  proof  of  oije  witness  was,  that 
the  amount  was  loaned,  but  it  ap- 
peared that  a  settlement  of  ac- 
counts had  taken  place  betweeut 
the  testator  shortly  before  his 
death  and  a  receipt  in  full  execut- 
ed: Held,  that  if  the  loan  were 
hiade  before  the  settlement  it  was 
embraced  in  it,  if  afterwards  the 
evidence  should  show  the  fact  to 
be  so,  and  as  the  proof  did  not 
show  whether  the  loan  was  before 
or  after  the  settlement,  it  could 
not  be  charged  to  defendant. 
Jones  V  Ward,  160 

ft,  A  testator  by  his  will  created  his  ex- 
ecutor a  testamentary  guardian  for 
his  children,  and  directed  the  pro- 
perty to  be  kept  together  for  the 
benefit  of  his  family,  &c.  One  of 
his  children,  whilst  at  school,  in- 
curred by  his  extravagance  a  large 
debt,  which  the  executor  and  guar- 
dian to  save  him  from  disgrace, 
and  to  preserve  the  elevated  stand- 
ing and  character  of  the  family 
paid,  and  claimed  its  allowance 
m  his  general  account  of  disburse- 
ments Ifor  the  family:  Held,  that 
such  payments  was  unauthorised, 
and  that  the  executor  was  charge- 
able with  the  amount.  lb, 

S.  Ad  executor  is  liable  to  pay  interest 
upon  money  due  by  him  to  the  cs-. 


tate,  where  he  has  beeti  guilty  of 
such  acts  of  negligence  or  wroD|^ 
administration  as  will  disappoint 
the  i'laimunts,  or  the  assets.      /6. 

4.  If  an  executor  apply  the  assets  in 

payment  of  a  claim  which  he  is  not 
authorised  to  pay,  although  the 
payment  was  made  bona  fide,  h^ 
must  account  for  the  principal 
sum  with  interest.  'lb. 

5.  Courts  of  equity  have  a  discretion 

to  allow  interest  or  not  against  ex^ 
ecutors,  according  to  the  circum- 
stances of  each  case,  but  this  is  a 
legal  discretion,  governed  and  con  - 
trolled  by  principles  which  ought 
not  to  be  departed  from.  ift. 

6.  Where  the  same  individual  is  both 

executor  and  testamentary  guar- 
dian, and  before  the  two  years 
limited  for  settling  estate  has  ex- 
pired, he  pays  a  sum  in  his  own 
wrong:  Held,  that  the  sum  paid 
was  never  in  his  hands  as  guar* 
dian,  and  he  ought  only  to  be 
charged  with  the  principal  sum 
and  simple  interest  from  the  time 
he  paid  it,  Ibm 

7.  A  and  B  were  joint  executors  of  C. 

B  received  large  sums  in  Virginia, 
due  to  the  estate  of  C.  The^e 
sums  were  paid  by  his  co-executor 
to  C's  distributees.  There  wiere 
also  individual  accounts  relating 
to  individual  transactions  existing 
between  the  executors.  A  settle- 
ment of  accounts  took  place  be- 
tween them,  after  the  payment 
above,  and  a  receipt  under  seal  of 
all  demands  of  every  kind  and 
description,  &c.  was  executed  by 
A:  Held,  that  this  receipt /^rimn 
facie  embraced  the  amount  paid 
bv  A,  to  the  estate  of  C.  lb, 

8.  where  an  administrator  takes  the 

property   of   a   third  person  into 
possession,  claiming  it  as  part  of 
his  intestate's  property,  he  there- 
by becomes  personally  responsible 
to  the  owner. 
Cocke  V  Trotter,  215 

9.  A  suit  cannot  be  instituted  against 

a  foreign  executor  or  administra- 
tor in  the  courts  of  this  state  in 
virtue  of  his  foreign  letters  testa- 
mentary or  of  administration,  but 
new  letters  of  administration  must 
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be  taken  out  according  to  the  la^s 

of  this  state .  . 

JtUsup  V  Mlsup,  283 

10.  Where  foreign  administrators  have 
closed  their  administration,  and 
two  of  them  are  resident  here,  and 
the  heirs  and  distributees  as  well 
as  the  administrators  are  before 
the  court,  if  there  is  a  surplus  in 
their  hands,  they  hold  such  sur- 
plus as  trustees,  and  a  court  of 
chancery  here  may  interpose  be- 
tween the  administrators  and  dis- 
tributees, and  compel  the  former 
to  pay  such  surplus  tp  a  creditor 
here.  lb, 

11.  A  judgment  against  un  executor, 
de  son  tort,  of  A,  is  not  sufficient 
to  give  equity  jurisdiction  to  pro- 
ceed against  equitable  personal  es- 
tate, belonging  to  A.  Gadsby  v 
Donelson,  371 

1^.  Distributees  cannot  recover  their 
distributive  portions  without  an 
administration  on  the  estate  of 
their  intestate.  Thurman  v  Shel^ 
ton,  383 

13.  A  person  in  possession  of  an  intes- 
tate's personal  property  can  hold 
it  against  any  person,  but  a  cred- 

«  itor  or  an  administrator;  to  the  first 
he  IS  liable  as  executor  de  son  tort; 
to  the  second,  because  he  is  the 
representative  of  the  deceased, 
upon  whom  the  law  casts  his  per- 
sonal estate.  lb. 

14.  A  party  who  colludes  with  an  ex- 
ecutor to  obtain  the  assets,  or  who 
obtains  possession  of  the  assets, 
by  joining  the  executor  in  the  per- 
petration of  a  fraud  upon  the  es- 
tate, or  who  receives  the  ai^sets, 
knowing  that  the  executor  in  dis- 
posing of  them,  commits  a  devas- 
tavit, is  liable  to  the  distributees, 
and  the  assets  mav  be  followed  in 
his  hands.     Parker  v  Gilliam,  394 

15.  An  action  will  not  lie  in  this  state 
against  the  executor,  of  an  exec- 
utor, for  a  devastavit  committed 
by  the  latter. 

Griffith  V  Beasly,  434 

16.  A  judgment  was  obtained  against 
A,  as  executor  of  B.  A  died,  and 
appointed  C  his  executor:  Held, 


that  an   action  of  debt  suggesting 

a  devastavit,  would  not  lie  on  the 

judgment  against  C,  as  executor 

of  A.  lb. 

EXECUTORY  DEVISE. 

1.  Testator  devisfid  personal  property 

to  his  children,  and  then  proceea- 
ed  thus,  "It  is  my  wish  and  desire 
that  should  any  of  my  children 
die  without  increase,  that  my  ex- 
ecutors shall  take  back  the  proper- 
ty that  I  have  devised  to  them, 
and  divide  it  amonest  the  rest  of 
my  children:"  Held,  that  this  lim- 
itation was  not  too  remote,  but 
created  a  good  executory  devise, 
if  either  of  the  devisees  died  with- 
out issue  at  the  time  of  his  or  her 
death.     Williams  v  Turner,    287 

2.  Testator,   having  two  families  of 

children,  made  his  will,  in  which, 
af\er  makinsr  provision  for  tiie 
children  of  his  first  marriage,  he 
devised  all  the  rest  of  his  real  and 
personal  property  to  his  wife,  for 
the  support  of  herself  and  chil- 
dren during  her  life,  and  at  her 
death  or  marriage,  the  property 
devised  to  her  was  to  be  equally 
divided  among  his  children  of  the 
second  marriage;  then  comes  this 
clause:  "If  any  of  my  children  of 
the  second  marriage  die  be- 
fore my  wife  and  before  the 
division  of  the  property,  with- 
out lawful  issuCj  it  is  my  will  that 
the  share  of  such  form  a  part  of 
the  general  stock  to  be  divided 
among  the  other  children  of  the 
second  marriage.  If  any  such 
children  die  before  ray  wife,  leav- 
ing lawful  issue,  such  issue  is  to 
take  the  share  of  the  deceased  pa- 
rent." One  of  the  female  devisees 
died  during  the  lifetime  of  the  tes- 
tator's wife,  leaving  a  child,  which 
child  also  died  before  the  testator's 
wife:  Held,  that  such  child  was 
entitled  absolutely  to  its  mother's 
share  of  the  property,  and  upon 
its  death,  is  vested  absolutely  in 
the  father  of  such  child.  Jamison 
V  Poor.  292 
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EXTINGUISHMENT. 

Ff(/e  Judgment,  1. 

Bills  of  Exchange  and  Pro- 
missory Notes,  8,  9. 
1.  What  is  an   equitiible  extinguish- 
ment of  a  debt.     Vide  Trust  and 
Trustee,  16. 


fayetteville  bank. 

FticCHANCERY,  38,  39,  40. 

FERRY. 

1.  Where  public  convenience  requires 
a  public  ferry  to  be  established, 
the  owner  of  the  soil  on  both  banks 
of  the  river,  is,  in  exclusion  of 
all  others,  entitled  by  the  act  of 
1807,  c25,  to  be  keeper  thereof. 
Bridge  Co.  v  Shelby,  280 

S.  Publicferries  are  to  l)e  established 
by  the  county  court,  only  in  cases 
where  the  "public  convenience" 
requires  it.  .  lb* 

8.  If  a  public  bridge  is  sufficient  at  all 
limes  to  permit  transportation 
safely  and  without  delay,  of  all 
persons  and  effects,  the  mere  fact 
that  a  ferry  at  or  near  the  bridge, 
would  produce  competition,  and 
thereby  reduce  the  tolls  of  the 
bridge  below  the  amou  it  allowed 
by  law,  is  not  such  a  *' public  con- 
venience" as  will  authorise  the 
county  court  to  establish  the  ferry. 

lb, 

4.  The  owner  of  land  on  both  banks 
of  a  river  has  not,  as  a  matter  of 
right,  and  merely  because  he  is 
owner*  the  privilege  of  keeping  a 
public  ferry.  lb, 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  Two  justices  of  the  peace  may,  by 
the  provisions  of  the  act  of  1833, 
c  65,  grant  a  certiorari  to  remove 
the  proceed  in  j(8  in  a  writ  of  forci- 
ble entry  and  detainer,  into  the  cir- 
cuit court.  Earl  v  Rice  and  Cren- 
-on,  233 


FOREIGN  LAW. 

Vide  Executor  and  Administra- 
tor, 9,  10. 
Lex  Loci. 

FORMA   PAUPERIS. 
Vide  Evidence. 

FRAUDULENT  CONVEYANCE. 

Vide  Debtor  and  Creditor. 

1.  A  stipulation  m  a  deed  of  trust,  re- 

serving to  the  debtor  the  right  of 
receiving  the  rents  and  profits  of 
the  lands,  the  hire  of  the  slaves, 
and  ta  have  the  superintendance 
and  management  of  the  merchant- 
dise,  to  the  same  extent  as  if  the 
deed  were  not  made,  is  totally  in- 
consistent with  the  rights  of  other 
creditors  and  renders  the  deed 
fraudulent  and  void  as  to  them. 
GaU  V  Dibrell,  146 

2.  A  deed  void  as  to  creditors,  is  ne- 

vertheless good  between  the  par- 
ties, ift- 

FRAUD. 

Vide  Limitation  of  Actions,  6. 

Bill   of  Exchange  &  Promis- 
sory Notes,  I. 
Trust  and  Thw&tee,  16. 

1.  Where  a  widow  intending  to  dissent 

from  her  husband's  will  has  been 
prevented  by  the  misrcpresenta-* 
tion  and  fraud  of  the  executor, 
from  doing  so  within  the  time  re- 
quired by  the  act  of  1784,  e  39,  $ 
8,  a  court  of  equity  will  relieve 
her  and  give  to  her  such  portion 
of  the  estate  as  she  would  hav^ 
been  entitled  to,  if  she  had  dis- 
sented within  the  time  required  by 
law.  Smart  and  Wife  v  JVater" 
house,  94 

2.  It  is  a  settled  rule,  that  where  an 

act  has  been  prevented  from  bein^ 
done  by  fraud,  equity  will  consi- 
der it  exactly  as  if  it  had  been 
done.  lb. 

3.  Where  a  widow  has  been  prevent- 

ed by  fraud  from  dissenting  to  her 
husband's  will,  the  executor  will 
be  deemed  a  trustee,  £tc.  the  same 
as  if  she  had  dissented  in  tiine» 
therefore  the  a**t  of  limitations  wilt 
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not  Lai-  he^  fjfDtii  relief  ia  equityr. 

4.  A  widow  ])reveiite<l  by  fraud  from 

dissentini^  to  h^T  husband's  will, 
within  the  time  required  by  law, 
will  be  placed  in  equity  in  the 
same  situation  in  every  respect 
she  would  have  been  had  she  dis- 
sented in  time.  lb. 

5.  If  a  right  be  acquired  by  fraud,  and 

the  cause  of  action  be  concealed 
by  fraud  from  the  plaintiff,  the 
statute  ot  limitations  will  only  run 
from  the  time  the  fraud  is  discov- 
ered, lb. 

6.  A  intended  to  dissent  from  her  hus- 

band's will;  the  executor  repre- 
sented to  her  that  it  would  produce 
great  confusion  in  the  estate,  that 
her  distributive  share  was  about 
$5000,  and  that  if  she  did  not  dis- 
sent she  would  be  paid  that  a- 
niount;  in  consequence  of  which 
she  did  not  dissent.  The  execu- 
tor at  the  time  he  made  these  rep- 
resentations knew,  or  from  his 
situation  had  the  means  of  know- 
ing, that  her  share  would  be  dou- 
ble that  amount:  Held,  that  this 
was  a  fraud  upon  the  widow,  and 
that  a  court  of  equity  would  grant 
her  relief.  lb. 

7.  If  no  undue  or  improper  meajis  be 

used  by. a  son  to  procure  a  volun- 
tary deed  from  his  father,  the 
mere  fact  that  the  father  regarded 
him  with  more  favor  than  another 
child,  and  that  the  deeds  were  ex- 
ecuted when  the  father  was  in 
some  desrree  intoxicated,  but  was 
not  insensible  of  uhat  he  was  do- 
in<;,  will  not  be  sufficient  to  set  it 
aside.     Belcher  v  Belcher^        121 

8.  To  authorise  the  court  to  set  aside 

A  deed,  merely  on  tbe.ground  that 
the  party  making  it  was  intoxicat- 
ed, it  must  appear  that  the  drunk- 
enness was  excessive,  so  that  the 
party  was  utterly  deprived  of  the 
use  of  his  reason  and  understand- 
ing, lb, 

9.  Fraud,  in   a  court  of  equity,  pro- 

perly includes  all  acts",  omissions, 
and  concealments,  which  involve 
a  breach  ol  either  legal  or  equita- 
ble duty,  trust,  or  con6dence  just- 
ly reposed,  and  are  injurious  to 
anotneri  or  by  which  an  undue,  or 


unconscientious  advantage  is  tak- 
en of  another.*  lb. 

10.  Equity  win  not  only  interfere  in 
cases  of  fraud  to  .set  aside  acts 
done,  but  will  also,  if  by  fraud 
acts  have  been  prevented  from  be- 
ing done,  interfere  and  treat  the 
case  exactly  as  if  the  acts  had  been 
done.  lb» 

11.  A  father  conveyed  by  separata 
deeds  all  his  property  to  his  sons 
A  and  B.  To  A  he  gave  however 
a  much  larger  portion  than  to  B. 
B  was  greatly  dissatisfied,  believ- 
ing the  arrangement  to  he  inequit- 
able, and  he  threatened  violence 
to  his  brother  and  to  the  negro  pro- 
perty conveyed  to  him.  The  fa- 
ther alarmed,  lest  B  should  do 
some  act  of  violence  to  A,  or  to 
the  negroes,  solicited  A  to  do 
something  to  pacify  B.  It  was  fi- 
nally, at  the  solicitation  of  the  fa- 
ther, agreed  between  A  and  B,  that 
they  should  both  burn  the  deeds 
ex«?cuted  by  their  father  to  them, 
revest  the  property  in  the  father, 
and  let  him  dispose  of  it  by  will. 
In  pursuance  of  this  agreement 
they  both  professed  to  throw  their 
deeds  in  the  fire.  A  however  re- 
tained his,  and  burned  only  a 
copy.  The  father  and  B  both  sup 
posed  he  had  burnt  the  original. 
The  father  afterwards  made  a 
will,  dividing  I  he  property  nearly 
equally  between  them.  The  father 
and  B  having  died,  A,  aAer  their 
deaths  brought  forward  his  origi- 
nal deed,  claiming  the  property 
therein,  a  part  of  which  had  been 
devised  to  B:  Held,  that  this  was 
a  fraud  in  A  upon  the  rights  of  B, 
which  was  relievable  in  equity.  lb, 

12.  If  a  party  innocently  and  by  inis» 
take  misrepresent  a  material  fact, 
upon  which  another  party  is  in<! 
duced  to  actj  it  is  as  conclusive  \\ 
ground  for  relief  in  equity  as  a 
wilful  and  false  assertion.  Lewis 
v  McLemnre,  806 

13.  The  commissioners  of  a  town,  in 
selling  the  lots,  represented  "that 
there  was  along  the  whole  extent 
of  the  town  a  first  rate  steamboat 
landing  all  seasoni  of  the  year; 
that  the  landug  was  one  of  the 
safest  and  best  on  the  Mississippi; 
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that  on  the  wsst  side  of  the  river, 
immediately  opposite  the  town, 
there  was  more  elevated  ground 
than  was  to  be  found  on  that  side 
of  the  river,  and  that  the  nearest 
and  best  road  could  be  made  from 
that  point  to  Little  Rock.  These 
statements  were  made  in  good 
faith,  but  were  in  fact  untrue: 
Held,  that  the  representations 
were  material,  and  although  there 
was  no  actual  fraud  upon  the  part 
of  the  commissioners,  yet  as  the 
purchasers  of  the  lots  were  induc- 
ed to  purchase  under  a  supposi- 
tion that  they  were  true,  they  were 
entitled  to  relief.  Jlf- 
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GARNISHMENT. 

J.  A  was  indebted  to  B  by  note  for 
$100,  which  might  be  discharged 
in  iron  by  a  given  day.  The  iron 
was  not  delivered  by  the  time  spe- 
cified. After  which  period  A  was 
garniflheed  as  the  debtor  of  B,  and 
sjCated  on  his  garnishment  that  he 
owed  B  2000  lbs.  of  iron,  which 
was  condemned  and  sold:  Held, 
that  this  did  not  discharge  A  from 
his  liability  to  B,  as  the  money  and 
not  the  iron  was  due  to  B.  Mil- 
ler y  MeLain,  245 

GIFT 

1.  Sincw  the  passage  of  the  act  of 
^881,  c  90,  a  parol  gift  of  a  slave, 
though  accompanied  by  a  delivery , 
is  void,  and  passes  no  title  to  the 
donee.     Neely  v  Wood^  486 

GRANT. 

1.  By  the  provisions  of  the  act  of 
1824,  c22,  §  6,  a  person  who  in- 
tends entering  vacant  land  in  the 
occupation  of  another,  must  give 
to  the  latter  thirty  days  notice  of 
his  intention,  and  if  such  notice  is 
not  given,  the  entry  and  grant  is 
declared  void:  Held,  that  a  grant 
without  such  notice  being  given, 
covering  more  land  than  is  occu- 
pied  or   ru! rivaled  by  another,  is 


not  void  in  toto,  but  is  only  void 
for  such  part  as  is  actually  occu- 
pied and  cultivated  by  the  latter. 
Ben  V  Nixon,  5^^ 

GUARDIAN. 

Vide  Constitutional  Law,  1,  2, 3, 4. 
Heirs,  1. 

1.  Query,  Whether  a  payment  of  a 

judgment  or  decree  to  a  guardian 
ad  litem,  is  valid.  Miles  v  Kaig- 
ler,  10 

2.  Payment  of  a  judgment   or  decree 

to  the  father,  as  guardian  by  na- 
ture, does  not  discharge  the  judg- 
ment or  decree.  lo. 
S.  A  guardian  by  nature  has  Qnly  the 
care  and  custody  of  the  infant's 
person ;  he  has  no  control  whatev- 
er over  his  property,  real  or  per- 
soifal.  ^'^• 

4.  Guardianship  regularly  cases  when 

the  ward  attains  full  age,  or  in 
case  of  a  female  ward,  upon  mar- 
riage under  age.     Jones  v  Ward, 

161 

5.  It  is  the  duty  of  a  guardian  to  rent 

his  ward's  land.  When  it  has 
been  rented  he  will  be  charged 
with  the  amount  he  received,  and 
when  not  rented  out,  he  must,  in 
cases  where  it  could  have  been 
rented,  be  charged  with  its  estima- 
ted value.  /6. 

6.  Guardians,  under  our  statutes,  are 

charged  with  compound  interest. 


H 

HEIRS. 
Vide  CoNsyiTUTiowAtLAW,  1,2,3,4. 

1.  Where  a  scire  facias  was  issued  to 
subject  real  estate  descended  to 
minor  heirs,  to  th?  payment  of 
their  ancestor**  debts,  personal 
service  thereof,  as  well  upon  the 
heirs  themselves,  as  upon  their 
guardians,  is  necessary.  Crutch' 
field  V  Stewarl^s  lessee,  237 

HOTCH  POT. 
Vide  Advancement,   1,  2. 
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HUSBAND  AND  WIFE. 

1.  A  distributive  share  of  an  estate  does 

not  vest  in  the  husband  of  the  dis- 
tributee until  reduced  to  posses- 
sion, and  in  case  of  bis  death  be- 
fore such  possession,  it  survives  to 
his  wife.     Rossvl^Vharton,      190 

2.  A  died,  leaving  a  large  personal  es- 

tate to  be  distributed   between  his 
wife  and  two  children.     His  wife 
and  another  administered  upon  his 
estate,  and  she  took  all  the  person- 
al  property    into  possession    and 
held  it  for  more  than  two  years. 
The  widow   again  married,   and 
the  property  continued  in  her  and 
husband's     possession    until     his 
death.     There  was  no  division  of 
the    property  during  the   second 
husband's  life :  Held,  that  the  pos- 
session  of  the  wife    before   mar- 
riage was  merely  as  administratrix 
or  trustee,  that  the   possession  of 
the  husband  and  wife  after  mar- 
riage  was   as   administrator  and 
administratrix,  and  that  the  prop- 
erty not  having  been  distributed  or 
divided  in  the  lifetime  of  the  hus- 
band, there  was  not  such  a  reduc- 
tion into  possession  by   the   hus- 
band, as  vested  the  vviuj's  share  in 
him,  and  consequently  it  survived 
to  her.  lb, 

3.  Possession  of  a  distributive  share  of 

the  wife  by  a  second  husband  as 
administrator,  &c.,  is  not  such  d 
possession  as  will  prevent  the 
•wife's  ri^ht  of  survivorship,  in 
case  of  his  death.  lb, 

4.  A  husband  having  administered  on 

his  deceased  wife's  estate,  after 
payment  of  her  dabts,  is  entitled 
as  husband,  in  his  own  right,  and 
in  exclusion  of  her  next  of  kin,  to 
all  her  personal  property.  Ham- 
rico  V  Laird,  '  222 

5.  But  where  the  husband,  by  an  ante- 

nuptial contract  relinquishes  and 
releases  all  claim  by  virtue  of  his 
marital  rights,  to  the  separate  es- 
tate of  his  wife,  the  next  of  kin  of 
the  wife  will  be  entitled  to  it.     lb. 

6.  Where,  by  an  antenuptial  contract, 

certain  property  belonging  to  the 
intended  wife  was  settled  to  her 
separate  use,  and  it  was  also  stip- 
ulated "in  order  that  it  may  fully 


appear  that  the  money  or  proper- 
ty purchased  by  the  same  is  to  re- 
main her^,  (the  intended  wife's,) 
and  the  said  John  Hamrico,  (the 
intended  husband,)  agrees  and 
binds  himself,  his  heirs,  &c.  to  re- 
linquish all  claim  he  has  or  ever 
could  have  to  tl»e  property  so  pur- 
chased, or  money,  either  in  law  or 
equity,  that  he  might  have  by  mar- 
rying and  becoming  the  husband, 
&c.,  and  that  she,  the  said  Sarah 
Tuttle,  shall  have  the  sole  dispo- 
sal and  management  of  the  same, 
with  as  much  right',  power  and 
authority  as  if  a  marriage  had  nev- 
er taken  place  between  the  par- 
tics,"  &c:  Held,  that  this  was  a 
relinquishment  of  the  marital 
rights  of  the  husband  absolutely, 
and  not  merely  during  the  cover- 
ture, lb. 


IMPROVEMENTS. 

1.  Where  defendants  took  possessioa 

of  land,  under  a  void  deed,  be- 
lieving however  that  they  had  ti- 
tle, they  will  be  allowed  for  any 
valuable  and  permanent  improve- 
ments they  may  have  made,  pro- 
vided they  do  not  exceed  the 
amount  of  rents  and  profits  for 
which  they  are  chargeable,  Jones 
Perry,  59 

2.  A  bona  fide  possessor  of  land,  from 

whom  the  same  had  been  recov- 
ered, is  entitled  to  such  improve- 
ments as  have  permanently  im- 
proved the  land,  provided  the  val- 
ue thereof  does  not  exceed  the 
value  of  the  rents  and  profits.  J>f '- 
Kinly  v  HoUiday,  477 

3.  But  where  a  party  improves  land, 

with  a  knowledge  of,  or  notice  of 
a  better  title  in  another,  he  is  not 
entitled  either  in  law  or  equity  to 
any  f^iminution  from  the  rents  and 
profits  by  reaaon  of  said  improve- 
ments. •        lb. 

4.  The  different   acts  of  assembly  al- 

lowing the  value  of  improvements 
to  be  recovered  at  law,  are  recon- 
cileable  with   the  constitution  to 
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the  extent  above  laid  down,  but 
no  farther.  I^- 

INDICTxMENT. 

1.  Where  a  prosecutor  is  not  marked 

on  the  back  of  an  indictment,  as 
required  by  the  act  of  1801,  c  30, 
the  omission  need  not  be  pleaded 
in  abatement,  but  may  bo  taken 
advantaffe  of  at  any  time.  Me- 
daris  v  The  Stale,  239 

2.  An    indictment   allej^ed,    "that   the 

defendant,  on  the  first  day  of  Au- 
gust 1836,  in  thecounty  of  Greene, 
with  force  and  arms,  one  chesnut 
sorrel  mare,  the  property  of  John 
A.  Park,  did  unlawfully  and  forci^ 
bly  take  from  an<l  out  of  the  pos- 
session of  the  said  John  A.  Park:" 
Held,  that  this  char«j;e  did  not  con- 
st tute  an  indictiblc  offence.  The 
Stale  V  Farnsworthy  261 

3.  Where,  by  the  terms  of  their  char- 

ter, the  proprietors  of  a  turnpike 
road  forfeited  their  right  to  re- 
ceive toll  if  they  permitted  the 
road  to  be  out  of  repair,  they  are 
also  liable  in  such  case  to  be  pro- 
ceeded against  by  an  indictment 
for  a  nuisance.  ^Simpson  v  The 
State,  525 

4.  The   indictment    charged  that   the 

defendant  did  unlawfully,  &c. 
•'th'-ust,"  "stab,"  &c.  &c.:  Held, 
this  was  sufficient,  without  descri- 
bing the  injury  by  the  term  "cut" 
or  "wound."  Jarnagin  v  The 
Slate,  529 

5.  Where   an  indictment  is  lost,  the 

court  during  the  term  has  power 
to  sup|)ly  it,  by  making  a  copy  a 
part  of  the  records,  provided  the 
judge  of  his  own  knowledge  or 
recollection  knows  it  to  be  a  literal 
copy.    The  State  V  Harrison,   542 

6.  The  entry,  making  a  copy  of  a  bill 

of  indictment  apart  of  the  record, 
must  show  that  the  judge  was  sat- 
isfied from  his  own  recollection 
that  it  was  a  true  copy  and  that 
the  original  was  lost.  lb, 

7.  Where  an  indictment  laid  a  watch 

stolen  to  be  the  property  of  A,  and 
the  proof  was  that  B  was  the  gen- 
eral owner,  but  that  he  had  ex- 


changed watches  with  A  for  a  few 
weeks,  and  the  watch  was  stolen 
whilst  in  the  possession  of  A: 
Held,  that  A  had  a  special  prop- 
erty in  the  watch  sufficient  to  sus- 
tain the  indictment.  Yales  v  The 
State,  549 

INFANTS. 

Vide  Constitutional  Law,  1,2,3,4. 
Bill  of  Sale,  1. 

INTEREST. 

Vide   Executor    and    Administra- 
tor, 3,  4,  5,  6. 
Legacy,   1. 
Payment,  1. 
Guardian,  6. 

1.  Interest  on  the  hire  of  slaves  due  at 

the  end  of  each  year  calculating 
it  on  each  item  down  to  the  taking 
of  the  account,  should  be  allowed; 
but  it  is  erroneous  to  compound  it, 
by  adding  the  interest  to  the  prin- 
cipal at  the  end  of  every  year. 
Cocke  V  Trotter,  213 

2.  Where  trustees  in  a  directory  trust, 

were  directed  to  loan  out  money  to 
the  best  advantage,  one  of  whom 
received  the  money  and  wasted  it: 
Held,  that  the  other  ought  not  to 
be  chara;ed  with  compound  inter- 
est.    Deaderick  v  Cantrell,     264 

3.  Where  the  declaration,  in  debt,  for 

services  rendered,  stated  the  debt 
to  be  due  the  1st  January,  1836: 
Held,  that  as  time  in  such  'case 
was  not  material,  interest  could 
be  recovered  from  the  time  the 
debt  was  due,  although  it  was  due 
anterior  to  the  time  laid  in  the 
declaration.    Thompson  v  French, 

453 

INTOXICATION. 
Vide  Fraud,  7,  8. 


JURISDICTION  OF  CHANCERY, 

Vide   CH4NCfiRT. 
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JUDGMENT. 

Vide  Prochein  Amie,  1. 
Guardian,  1,  2,  3. 
Chancery,  1. 
Surety,  I. 
Sheriff.  1,  2. 

1.  Whether  a  judgment  has  been  paid 
by  a  third  person  for  the  debtor, 
or  he  has  taken  an  assignment  of  it 
to  himself,  is  a  purchase,  depends 
upon  the  proof,  if  the  hitter,  it  is 
not  an  «xtmguishment  of  the  judg- 
ment.    Hardeman  v  Burge^     202 

JURY. 
Vide  New  Trial*  1>  2,  5. 

1.  Where  the  venire  faeiis  directs  the 

sheriff  to  summon  *'good  and  hiw- 
ful  men,"  to  serve  as  jurors,  it  is 
sufficient,  without  specifying  the 
particular  qualifications  necessary 
to  constitute  them  "good  and  law- 
ful" jurors.  The  Slate  v  Alder- 
son,  523 

2.  In  proceedings  in  superior  courts, 

it  is  not  necessary  that  the  record 
should  show  the  qualifications  of 
the  jurors.  lb. 

8.  A  plea  in  abatement,  that  one  of  (he 
jurors  who  found  the  presentment 
was  neither  u  freeholder  nor  a 
householder  of  the  county  in 
which  the  presentment  is  found,  is 
bad.     The  State  v  Bryant,      527 

4.  A  citizen  of  one  county,  who  owns 

freehold  lands  in  another  county, 
or  who  is  the  owner  of  an  occu- 
pant right  to  lands  situated  in  an- 
other county,  is  a  good  and  lawful 
juror  of  the  county  in  which  he 
resides.  lb, 

5.  Where  a  jury  in  a  capital  case  can- 

not agree  upon  a  verdict,  the  court 
has  not  the  power,  without  the 
consent  of  the  prisoner,  to  dis- 
charge them.  Mahalav  The  Slate, 

532 

6.  Where  the  jury  in  suth  a  case  is 

improperly  or  illegally  discharged, 
it  operates  as  an  acquittal.         lb. 

7.  The  courts  have  power  to  discharge 

juries  in  criminal  causes,  onljg^ 
cases  of  manifest  necessity.        lb. 


8.  The  cases  ef  necessity  which  will 

authorise  a  court  to  discharge  a 
jury,  are  of  three  classes:  1st. 
Where  the  court  is  compelled  to 
adjourn  before  the  jury  agree,  2d. 
Where  the  prisoner,  by  his  own 
conduct,  places  it  out  of  the  pow- 
er of  the  jury  to  investigate  his 
case  correctly,  or,  where,  by  the 
visitation  of  providence,  he  is  pre- 
vented from  attending  to  his  trial. 
3d.  Where  there  is  no  possibility 
for  the  jury  to  agree  and  return  a 
verdict.  lb. 

9.  Sickness  or  insanity  of  one  or  more 

jurors,  exhaustion  before  they  can 
agree,  or  the  absconding  of  one 
or  more  jurors,  constitute  cases  of 
necessity  which  will  authorise  the 
court  to  discharge  the  jury.         lb. 

10.  But  where  the  jury  cannot  agree, 
because  their  minds  cannot  come 
to  the  same  conclusion  from  the 
evidence,  it  is  not  such  a  case  of 
ne<  essity  as  will  authorise  their 
dischar^^e.  /5. 

11.  The  jury  in  this  case  were  empan- 
nelled  on  Thursday  evening  at  2 
o'clock;  they  came  in  once  or 
twice  during  the  same  evening, 
and  declared  they  could  not  agree; 
they  were  htfwever  kept  together 
all  night  by  the  court,  and  at  9 
o'clock  \he  next  morning,  upon 
their  declaring  they  could  not 
ajgrce,  the  court  discharged  them. 
The  c<»urt  continued  its  session 
until  the  next  day,  (Saturday:) 
Held,  that  this  was  not  such  a  case 
of  necessity  as  authorised  the  court 
to  discharge  them.  lb, 

12.  Where  the  circuit  judge  stated, 
"that  the  Jury  are  the  judges  of 
"  the  law  as  it  applies  to  the  facts, 
they  are  the  exclusive  judges  of 
the  facts,  but  in  nusking  up  their 
verdict  they  are  to  considi*r  the 
law  in  connexion  with  the  facts, 
but  the  court  is  the  proper  source 
from  which  they  are  to  get  the  law, 
in  other  words,  they  are  the  judges 
of  the  law  as  well  as  the  facts, 
under  the  direction  of  the  court: 
Held,  that  this  was  a  correct  expo- 
sition of  the  law.  Dttle  v  The 
State,  551 
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LACMES. 

1.  Where  a  trust  is  created  to  secure 
the  payment  of*  debts  which  ia  not 
attempted  to  be  enforced  for  ten 
years,  this  is  not  such  laches  as 
'  will  discharixe  the  trust  to  credit- 
ors.    GaliY  Bihrell,  146 

LxVND. 

1.  What  is  a  good  description  of  land. 
Vide  Report,  1. 

LANDLORD  AND  TENANT. 

Vide  Limitations,  Statute  of,  22. 

LAND  WARRANTS. 

1.  The  issuance  by  the  commissioners 

of  a  certificate  land  warrant  to  a 
person  not  entitled  thereto,  is  not 
conclusive  upon  the  rii^hts  of  the 
realowner.     Maw-yv  Lewis,   115 

2.  Tho-act  of  1807,  c  2,  empowered 

the  commissioners  to  decide  upon 
the  validity  of  clain»s  presented 
for  adjudication,  but  their  decision 
and  the  issuance  of  the  certificate, 
do  not  affect  the  rights  of  persons 
having  conflicting  claims.  lb. 

3.  A  court  of  chancery  has  jurisdiction 

to  examine  into  the  execution  of 
the  power  conferred  by  the  act  of 
1807,  c  2,  upon  the  commissioners 
to  adjudicate  land  claims.  lb, 

LAW  AND  FA.CT. 

Vide  Jury,  12. 

LEGACY. 

Vide  Limitations,    Statute  of,  4. 

L  A  contingent  general  legacy  will  not 
bear  interest  until  the  contingency 
on  which  it  is  to  vest  occurs;  but 
where  a  legacy  is  specific,  and  on- 
ly the  time  of  its  enjoyment  post- 
poned, it  bears  interest  from  the 
testator's  death.     Jones  v   JVard, 

160 

LEX  LOCI  AND  LEX  FORI. 

L  The  law  of  the  place  where  aeon- 
tract  is  made  governs  its  construc- 
tion, and  where  certain  formalities 


are  indispensable  to  its  validity  at 
the  place  where  it  is  executed,  the 
want  of  these  renders  its  invalid 
every  where,  jjrovided  they  affect 
the  merits  of  the  contract.  Gait 
v  Dibrell,  ^    ^   146 

2.  Where  the  maker  of  a  deed  of  trust 
'  of  slaves    resided  in  Tennessee, 

(the  slaves  beuig  then  in  Virginia,) 
and  the  slaves  were  afterwards  re- 
moved to  Tennessee,  they  became 
subject  to  the  laws  of  Tennessee, 
and  if  the  deed  is  not  recorded  ia 
Virginia,  it  is  necessary^  as  to 
creditors,  to  register  it  in  Tennes- 
see according  to  her  laws.  ift. 

3.  Where  suits  cannot  be  maintained 

against  foreign  executors.  Vide 
Jlsup  V  JUsup's  heirs,  283 

LICENSE. 

Vide  Chancery,  33. 

1  Query.  Whether  a  parol  license  to 
erect  a  mill  and  to  overflow  land, 
can  be  revoked,  after  considera- 
ble expense  has  been  incurred  m 
erecting  the  mill  and  dam.  Cald- 
well V  Knoit,  209 

LIEN. 

Vide  Vendor  and  Vendee,  4, 5,  6,  7. 
Debtor  and  Creditor,  4,  5,  6. 

LIFE  ESTATE. 
Vide  Will,  1,  2,  3,  4,  5,  6,  9, 10. 

1  Legatees  for  life  of  personal    prop- 

erty are  entitled  to  the  useful  and 
profitable  ejoyment  of  the  proper^ 
ty,  80  far  as  it  is  consistent  with 
Its  preservation;  with  its  usual  and 
ordinary  increase,  and,  with  the  se- 
curity of  the  title  of  the  person  en- 
ttled  to  the  remainder.  Render- 
son  V  Vaulx  ^  Wife,  30 

2  Where   slaves   are  bequeathed  tor 

life  in  this  State,  the  legatee  for 
life  hafe  no  right  or  power  to  re- 
move them  beyond  the  bmitsor 
jurisdiction  the  State.  lb. 

LIMITATION  OF  ESTATE. 

Vide  follovi'mg  ^t«cs— Will--Rem- 
ainder — Life  Estate — Exec- 
TTonv  Devise. 
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LlMlTATfON,  STATUTE  OF 

1.  Statutes  of!  imitation  do  not  express- 
ly «Pply  to  courts  of  chancery,  but 
are  by  them  enforced  by  anaJo^'y 
in  all  cases  where  the  matter  in 
controvrersy  would  have  been  bar- 
red in  a  court  of  law,  could  it  have 
been  prosecuted  there.  Burdine 
V  Shelton,  41 

2.  Where  an  action  of  debt  is  br»u^ht 
to  recover  money  jfaid  by  mistake, 
Jt  vvili  not  be  barred  until  the  ex- 
piration of  six  years  from  the  time 
It  was  so  paid;  so  if  a  bill  is  filed 
in  chancery  to  recover  money  paid 
by  mistake,  the  limitation  of  six, 
and  not  of  three  years  forms  a  bar 
lo  the  suit.  /^, 

S.  P.    Bedford  v  Brady,  360 

9.  A  party,  who  is  in  possession  of  land 
for  seven  years,  holding  adversely, 
under  and  by  virtue  of  an  unregis- 
tered deed,  is  protected  by  the 
second  section  of  the  act  of  1819, 
to  the  extent  of  the  'loundaries  of 
his  deed.     Jones  v  Perry,  69 

4.  Le«,'acies  and  distributive  shares  are 
not  affected  by  the  act  of  limita- 
tion?. Smart,  ^  Wife  v  Water- 
house,  '  94 

*.  If  a  right  be  acquired  by  fraud,  and 
the  cause  of  action  be  concealed 
by  fraud  from  the  plaintiff,  the 
statute  of  limitations  will  only  run 
from  the  time  the  fraud  is  discov- 
^^'  lb, 

6.  The  defendant  sold  and  appropriated 

certificate  land  warrants  helongino- 
to  A;  A  field  a  bill  to  recover^the 
.proceeds:  Held,  that  the  defend- 
ant could  not  avail  himself  of  the 
act  of  limitations,  without  plead- 
ing or  relying  upon  it  in  his  an- 
swer.    Maury  Sr    Wife  v  Lewis. 

116 

7.  The  creditor  of  a  deceased  debtor, 

resident  at  the  time  of  his  death, 
and  at  the  time  his  administrators 
qualified  without  the  limits  of 
the  State,  but  who  removed  with- 
in two  years  after  the  grant  of  ad- 
ministration, into  this  State,  and 
before  suit  brought,  is  not  barred 
hy  the  act  of  1789,  c  23,  until  three 
years  from  the  qualification  of  the 
administrator.  Hubbard  v  Smith 
&  Morelock,  249 

VOL.  10. 


8.  By  the  act  o  f  1789,  e  23  creditors  of 
deceased  persons  residing  without 
the  limits  of  the  State,  are  allow- 
ed three,  and  creditors  within  the 
State  two  years  from  the  qualifica- 
tion of  the  personal  representives, 
to  commence  their  suits.  In  such 
cases  the  residence  of  the  creditor 
at  the  time  of  administration  grant- 
ed, and  not  at  the  time  of  the  suit 
brought,  determines  the  question 
whether  his  debt  shall  be  barred 
in  two  or  three  years.  lb. 

9.  Where  dower  has  not  been  assign- 
ed to  a  widow,  in  the  lands  of  her 
deceased  husband,  a  possession  of 
seven  years  by  the  heirs,  or  those 
who  come  in  under  them,  will  not, 
by  virtue  of  the  act  of  1819,  c  28, 
§  2,  bar  her  right  or  claim  thereto. 
Guthrie  ^  Wife  v  Owen,         339 
JO.  Where  a  party  sues  in  equity  for 
a  demand  upon  whfcfc,  if  sned  for 
at   law,  an   action  of  debt  might 
have  been  brought,  the  act  of  Imir 
itations  of  six   and  not  of  thr^e 
years  will  bar  the  complainant. 
Bedford  V  Brady,  350 

S.  P.     Burdine  v  Shelton,         41 

11.  The  statute  of  limitations  will  not 
bar  a  bill  filed  to  redeem  mortgag- 
ed property.   Yhrhorough  v  Nevf- 

/'''  376 

12.  In  cases  of  direct  trust,  tli»  mere 
denial  by  the  trustee  of  the  right 
of  the  cestui  que  trust  will  not  be 
suflicient  to  protect  the  possession 
of  the  trustee,  he  must  in  order  to 
make  his  possession  adverse,  show 
that  the  cestui  que  trust  knew  that 
he  was  holding  adversely  for  him- 
self and  not  as  trustee.  ij, 

13.  Where  a  party  constitutes  another 
his  agent  merely  for  the  purpose  of 
tendering  redemption  money  due 
on  a  mortgage,  which  he  does, 
and  the  mortgagee  denies  the  mort- 
gagor's right  to  redeem,  this  is  not 
such  notice  to  the  mortgagor  of  a 
denial  of  his  right  to  redeem  as 
will  constitute  an  adverse  holding 
by  the  mortgagee.  /J. 

14.  To  change  the  relations  which  ex- 
ist between  the  mortgagor  and 
mortgagee,  and  to  constitute  the 
possession  of  the  latter  adverse  to 
the  former,  there  must  be  actual 
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personal  knowledge  by  the  inort- 
l^agee  that  the  mortgagor  is  hold- 
ing adversely  to  his  right — con- 
structive notice  will  not  be  suffi- 
cient. Jb. 

15.  Before  the  statute  of  limitations 
can  operate  ns  a  bar  to  the  recov- 
ery of  the  property,  there  must  not 
only  have  been  an  adverse  holding 
for  the  time  prescribed  by  the  stat- 
ute, but  there  must  have  been  some 
person  in  existence  capable  of  su- 
mg,  and  not  within  any  of  the  sa- 
vings of  the  statute.  Thurman  v 
Shelton^  SS9 

16.  Where  a  bill  of  sale  of  slaves  wa» 
made  by  a  person  non  compor 
mentis,  and  who  continued  such 
until  the  time  of  his  death:  Held, 
that  up  to  the  time  of  his  death, 
the  statute  of  limitations  did  not 
run  against  him,  because  persons 
non  compos  are  excepted  out  of  the 
operation  of  the  statute — and  that 
after  his  death,  it  did  not  begin  to 
ruii  until  administration  was  gran- 
ted on  his  estate.  lb. 

17.  To  revive  a  debt  barred  by  the  act 
of  limitations,  there  must  be  an 
express  promise  to  pay,  or  an  ad- 
mission of  an  existing  debt  still 
due,  which  the  debtor  is  willing  to 
pay.     Thompson  v  French,      452 

18.  What  will  be  sufficient  to  revive  a 

a  debt  barred  by  the  act  of  limita- 
tions, is  a  mixed  question  of  law 
and  fact — the  jury  must  find  the 
fact;?,  and  the  court  must  declare 
the  law,  arising  upon  said  facts. 

lb. 

19.  It  is  the  legitimate  province  of  the 
.  court  to  examine  the  proof  addu- 
ced upon  a  plea  of  the  statute  of 
limitations,  in  order  to  see  wheth- 
er the  finding  is  correct;  and  it  is 
not  bound  by  the  verdict  to  the 
same  extent,  as  when  the  question 
is  one  of  unmixed  fact,  and  when 
the  conclusions  thereon  are  to  be 
drawn  by  the  jury.  lb, 

20.  Whero  the  testator  frequently 
spoke  of  the  services  rendered  to 
him  by  the  defendant,  and  always 
declared  a  determination  to  remu- 
nerate him,  and  said  in  reference 
to  those  services,  "that  as  yet  he 
had  made  him  but  little  remunera- 
tion, but  that  he  would  compen- 


sate him  tenfold :"  Held,  that  tiki* 
was  an  admission  of  an  existing 
liability,  and  a  willingness  to  pay^ 
which  took  the  case  oat  of  the  op- 
eration of  the  act  of  limitations. 

lb. 

21.  It  is  not  necessary  in  order  to  re- 
vive a  debt  barred  by  act  of  limi- 
tations, that  the  admission  or  pro- 
mise should  be  for  a  specific  sum 
innumero,  iZr. 

22.  Where  a  tenant,  after  the  expira- 
tion of  his  term  but  whilst  in  pos" 
session ,  disclaims  his  landlord's  ti- 
tle and  holds  adversely  for  seven 
years  afterwards:  Held,  that  the 
act  of  limitations  would  not  pro-' 
tect  him,  unless  his  discraimer  was 
known  to  the  landlord,  and  pos- 
session was  held  adversely  seven 
years  afterwards. 

fVatson  V  Smith,  476 

S.  P.     Yarbrough  v  Newell,    876 

23.  A  admin is\ered  upon  the  estate  of 
B,  and  died  within  six  months 
thereafter.  C  then  administered. 
From  the  time  of  the  grant  of  ad- 
ministration to  A^  to  the  com- 
mencement of  this  suit  more  than 
tnro  years  had  elapsed,  but  less 
than  two  years  from  the  grant  to 
C:  Held,  that  the  act  of  1789,  e 
23,  limiting  suits  against  execu- 
tors and  administrators  to  two 
years  did  not  bar  the  suit.  Atkin- 
son V  Brooks,  484 

24.  Where  a  judgment  is  rendered  a- 
gainst  one  of  two  sureties,  who 
pays  the  judgment:  Held,  upon  a 
motion  made  by  him  against  the 
personal  representatives  of  his  co- 
su  rety ,  for  contribution ,  that  the  act 
of  limitations  commenced  running 
against  nim  from  the  time  he  paid 
rhe  money,  and  not  from  the  time 
thejudgment  was  rendered  against 
him.     Maxey  v  Carter,  59f 

LOAN. 

1.  Where  property  is  loaned  by  a  fa- 
ther-in-law to  his  son-in-law,  and 
the  latter,  after  retaining  posses- 
sion thirteen  years,  re-delivers  it  to 
hiji  father-in-law,  who  bonajide 
retained  it  as  his  property  for  eiffbt 
days,  and  then  re-loaned  it  to  his 
son-in-law :   Held,  that  the  flttber- 
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in-law  does  not  forfeit  his  right  un- 
der the  provisions  of  the  act  of 
1801,  to  creditors  and  purchasers 
of  the  son-in-law,  who  became 
such  after  the  second  loan,  unless 
the  son-in-law  had  five  years  pos- 
session after  the  secoud  loan  was 
made.  Dowell  v  Bailey  ^  Coch- 
ran. 489 


M 

MARITAL  RIGHTS. 

Vide  Husband  and  VVjfe. 

MISREPRESENTATIONS. 

Vide  Fraud. 

I 

MORTGAGEE. 
Vide  Mortgage. 

MORTGAGOR. 

Vide  Mortgage. 

MORTGAGE. 

Vide   Registration,  4,  5. 

Limitation,  Statute   of,  12, 
IS,  14,  15. 

1.  A  pawnee  or  mortgagee  of  slaves, 
where  he  has  possession,  is  sub- 
ject to  the  same  responsibilities 
and  dutibs  that  exist  in  the  case  of 
a  hirer.     Overton  v  BigeloWy    48 

3.  A  mortgagee  who  has  possession 
of  a  slave  is  the  owner  of  the 
slav'e  for  the  time  being;  he  must 
account  for  the  hire  of  the  slave 
and  must  furnish,  at  his  own  cost 
necessary  food,  raiment,  and  med- 
ical attendance  when  necessary. 

d.  Although  a  bill  of  sale,  absolute  on 
its  face,  may  be  converted  by  pa- 
rol evidence  into  a  mortgage,  yet 
the  parol  proof  must  be  clear,  de- 
cisive, aoa  without  doubt.  Laae  r 
Didcerson.  97$ 

4.  Mere  inadequacy  of  consideration, 

coupled  with  general  remarks  by 
the  defendant  at  different  times, 
that  he  intended  to  '^let  complain- 


ant redeem  the  property,"  that 
''no  other  but  complainant  should 
redeem,"  that  "he  might  have  the 
property  by  paying  thirty  per 
cent."  &c.,  is  not  sufficient  evi- 
dence to  convert  an  absolute  bill 
of  sale  into  a  mortgage.  lb. 

6.  Where  the  proof  of  a  parol  de- 
feasance is  contradictory  and  un- 
certain, it  will  be  held  insufficient 
to  change  an' absolute  bill  of  sale 
into  a  mortgiige.  lb. 

6.  Although  a  bill  of  sale  of  slaves  be 

absolute  on  its  face,  yet  as  between 
the  parties,  it  may   be  shown  by 
parol  proof  of  by  parol  defeas- 
ance to  be  a  mortgage. 
Yarbrough  v  Newell,  376 

7.  In  all  cases  where  an  absolute  deed 

is  executed  to  secure  the  payment 
of  a  debt  or  money  loaned,  the 
contract  will  be  valid  and  effectual 
in  equity  as  a  mortgage.  lb, 

8.  To  change  the  relations   which  ex- 

ists between  mortgagor  and  mort- 
gagee, and  to  constitute  the  pos- 
session of  the  latter  adverse  to  the 
former,  there  must  be  actual  per- 
sonal knowledge  by  the  mortga- 
gor, that  the  mortg'agee  is  holding 
adversely  to  his  right — construc- 
tive notice  will   not  he  sufficient. 

lb. 

MOTION. 
Vide  Sheriff,  1,  fl] 

MULTIFARIOUSNESS. 
Vide  Chancery,  54,  55. 

MURDER. 

1.  In  order  to  constitute  murder  in  the 
first  degree,  a  design  must  be  form- 
ed to  kill  wilfully,  that  is  of  pur- 
pose, with  the  intent  that  the  act 
by  which  the  life  of  a  party  is  ta- 
ken, should  have  that  effect-— de- 
liberately, that  is  with  cool  pur- 
pose— maliciously,  that  is  with 
malice  aforerbougbt;  and  with 
prfuneditation,  that  is,  the  design 
must  be  forrae4  before  the  act  hy 
which  the  death  is  prodaced,  is 
performed.     Dale  v  The  State. 
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NEW  TRIALS. 
Vide  Bill  of  Exceptions. 

1.  Where  a  part  of  jury  in  a  capital 
case,  the  trial  of  which  lasted  sev- 
eral days,  frequently  separated 
theniselves  at  night  from  tlieir  fel- 
low jurors,  for  fifteen  or  twenty 
minutes  at  a  time,  without  being 
under  the  charge  of  an  officer,  it 
was  held  that  this  was  such  an  ir- 
regularity as  vitiated,  the  verdict. 
MLain  v  The  Skite,  241 

a.  Where  there  is  an  unauthorised 
separation  of  a  jury  for  fifteen  or 
twenty  minutes,  it  is  not  necessa- 
ry for  the  prisoner  to  prove  that 
they  were  during  their  absence 
tampered  with;  it  is  sufficient  if 
they  might  have  been.  lb. 

S.  The  act  of  1801,  c  6,  §  59,  which 
says,  "that  not  more  than  two 
new  trials  shall  be  granted  to  the 
same  party,"  means  that  when  the 
facts  have  been  fairly  left  to  the 
jury  upon  a  correct  cfiar^e  of  the 
court,  and  they  have  thrice  found 
a  verdict  for  the  same  party,  no 
new  trial  shall  be  awarded;  it  does 
9/tU  apply  to  cases  where  verdicts 
have  been  set  aside  for  error  in 
law.     TroU  v    West,  Moss  ^  Co. 

499 

4.  In  general,  if  the  bill  of  exceptions 

does  not  state  that  all  the  evidence 
in  the  cause  is  contained  in  it,  the 
court  will  presume  the  evidence 
was  sufficient  to  support  the  ver- 
dict, lb. 
See  Yates  v  The  State. 

5.  Where  a  jury  retired  to  a   room  of 

the  building  wherein  the  court  was 
held,  to  consider  of  the  verdict, 
without  being  accompanied  by  an 
officer,  and  it  did  not  appear  that 
they  improperly  separated,  or  that 
there  had  been  any  communica- 
tion with  them  ^  Held,  that  a  new 
trial  ou^ht  not  to  be  granted. 
Jmmagtn  v  The  State ,  529 

NON-RESIDENT. 
Fide  Chancert,  17,  18,  19,  20,  21. 

NOTICE  TO  QUIT. 
Vide  Ejectment,  1. 


OCCUPANT. 

Vide   Improvements, 
Grant. 


PARENT  AND  CHILD. 

1.  A  parent  is  not  bound  to  employ 

counsel  to  defend  the  suits  of  bis 
minor  cb  ildren .     Hill  v  Childress. 

514 

2.  An  express  contract  is  necessary  to 

enable  an  attorney  to  recover  com- 
pensation from  a  father  for  servi- 
ces rendered  his  minor  child, 
in  defending  him  upon  a  charge  of 
murder.  lb. 

S.  The  law  never  implies  a  promise  to 
pay,  unless  the  consideration  has 
passed  to  the  person  sought  to  be 
charged,  or  to  some  other  person 
for  whom  he  is  bound  by  law  to 
provide.  lb, 

4.  An  express  promise  to  pay  need  not 

however,  be  proved  by  direct  and 
positive  testimony,  it  may  be  in- 
ferred from  circumstances;  as 
where  an  attorney  appears  for  a 
minor,  and  the  father  is  present  aid- 
ing, assi-^tin^,  and  consulting  with 
the  attorney  in  conducting  the  de- 
fence, in  the  absence  of  proof  to 
the  contrary,  a  jury  would  be  war- 
ranted in  finding  that  the  attorney 
had  been  retained  by  the  father. 

lb. 

5.  Where  one  man   is  bound  by  ex- 

press contract  to  pay  for  services 
rendered,  the  law,  in  general^  ne- 
ver imposes  the  same  obligation 
on  another  by  implication.         lb. 

PAUPER. 
Vide  Evidence,  19. 

PAYMENT. 

Vide  Frocuiev  Amie,  1, 
GaAkDiAN,  1,  2,  3. 
Judgment,  1. 
Certiorari,  2,  9,  6. 

1.  Where  payments  have  been  made, 
interest  must  be  calculated  on  the 
principal   up  to   the  time  of  pay- 
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iiioiU,  the  amount  paid  deducted, 
and  the  balance  charged  as  prin- 
cipal, &c.     Jones  V  Ward,      161 

PAWNEE. 
Vide  Mortgage,  1,  2. 

PLEADING  IN  CHANCERY. 

Vide   Chancery,  13,  14,  15,  39,  40, 
47,  48,  49,  50,  54,  55. 

PLEADING. 

1.  A  plea  that  the  defendant  tendered 
iron,  &c.  must  aver,  ''that  hehns 
olways  since  the  tender  been  ready 
to  deliver  the  same,"  or  it  is  bad. 
Miller  V  McLain,  245 

2    Pleas  in  abatement  are  stricti  juris, 
and  are  not  fnvored  in  law. 
TAc  State  Bryant,  527 

^.  A  plea  in  abatement,  that  one  of  the 
jurors  who  found  the  presentment 
was  neither  a  freeholder  or  house- 
holder of  the  county  in  which  the 
presentment  is  found,  is  bad.     lb. 

POWER. 
Vide  Will,  2. 

POWER  OF  ATTORNEY. 

Vide  Bill  of  Exceptions,  1. 
Deed,  4. 

1.  Where   a    record    of   a  judgment 

states  that  A  produced  a  power  of 
attorney  to  confess  judgment  for 
B  &c.,  this  is  sufficient  without 
settiBiT  out  the  power  of  attorne}'. 
Gait  Bihrell,  146 

2.  As  to  probate  of  power  of  attorney. 

Vide  Deed  4. 

PRACTICE  IN  CHANCERY. 

Vide  Chancery,  16,  28,  35,    86,  47, 
52. 
Report,  1. 

PRACTICE. 

Vide  Certiorari,  2,  S,  6. 
Continuance,  1. 
Discontinuance,  1. 

1.  Afler  a  suit  has  been  pending  seve- 
ral terms,  an  affidavit  made  by 
the  defendant  wpon  which  to 
ground  a  rule  for  the   plaintiff  to 
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show  by  what  authorily  the   suit 
was  instituted,  must  state  special- 
ly the  cause  or  reason  why  the  ap- 
plication was  not  sooner  made. 
Wilson  V  Turk,  247 

The  practice  of  the  circuit  courts  to 
di<j)ose  on  the  first  day  of  the 
term  of  causes  which  are  not  liti- 
gated, and  to  which  no  defence  is 
intended  to  be  made»  is  unobjec- 
tionable. CrismojL  v  Curie,  488 
3.  Where  counsel  are  employed  to  as- 
sist the  solicitor  in  a  state  prose- 
cution, itis  not  error  for  the  circuit 
court  to  p<n*mit  such  assistant  coun- 
sel to  conclude  the  argument  on 
the  part  of  the  government.  Jar^ 
nagin  v  The  State,  529 

PROCESS. 
Vide  Heirs,  1. 

PROCHIEN  AMIE. 

1.  A  prochien  amie  has  no  legal  right 
or  power  to  compound  or  receive 
the  money  due  upon  a  judgment 
recovered  by  him  in  the  name  of 
an  infant,  and  a  payment  to  him 
of  such  judgment  is  a  nullity;  par- 
ticularly if  the  payment  is  made 
after  the  judgment  has  been  en- 
joined and  the  cause  is  depending 
in  a  court  of  chancery.  Miles  v 
Kaigler,  lo 

PROCEDENDO. 
Vide  Certiorari,  2,  4. 

PROMISSORY  NOTE. 

Vide  Bills  of  Exchange  and  Prom- 
issory Notes. 

PROPERTY  CONTRACT. 

1.  A   note   for  one   hundred  dollars, 

which  may  be  disch»irged  by  2000 
lbs.  of  iron  by  a  given  day,  be- 
comes a  money  contract  if  the  iron 
is  not  paid  or  legally  tendered  on 
or  before  the  day  stipulated. 
Miller  v  McLain,  245 

2.  A  was   indebted   to  B  by  note  for 

$100,  which  might  be  disckarged 
in  iron  by  a  given  day.  The  iron 
was  not  delivered  by  the  time  spe- 
cified.    After  which  period  A  was 
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garnisheetl  as  the  ilehtor  of  B,  and 
stated  on  his  ijaroishment  that  he 
owed  B  2000  Il)s.  of  iron,  which 
was  condtMnnod  and  sold:  Hel(i, 
that  this  did  not  discharge  A  from 
his  liability  to  B,  as  the  money 
and  not  the    iron  was  due   to  B. 

Ih. 

PROSECUTOR. 
Vide  Indictment,  I. 

PURCHASER. 
Fide  Chancery,  47,  48,  49,  50. 
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RECEIPT. 

1.  The  bill  charged  that   the  testator 

shortly  before  his  death  loaned  the 
defendant  $300.  The  answer  de- 
Died  all  recollection  of  the  fact: 
the  proof  of  one  witness  was,  that 
the  amount  was  loaned,  but  it  ap- 
peared that  Q  settlement  of  ac- 
counts had  taken  phice  between 
the  testator  shortly  before  his 
death  and  a  receipt  in  full  execut- 
ed: Held,  that  if  the  loan  were 
made  before  the  settlement  it  was 
embraced  in  it,  if  afterwards,  the 
evidence  should  show  the  fact  to 
be  so,  and  as  the  proof  did  not 
show  whether  the  loan  was  before 
or  after  the  settlement,  it  could 
not  be  charged  to  defendant. 
Jones  V  Ward,  160 

2.  A  and  B  were  joint  executors  of  C. 

B  received  large  sums  in  Virginia, 
due  to  the  estate  of  C.  These 
sums  were  paid  by  his  co-execu- 
tor to  C's  distributees.  There 
were  also  individual  occounts  re- 
lating to  individual  transactions 
existing  between  the  executors. 
A  settlement  of  accounts  took 
place  between  tbem^  after  the  pay- 
ment above,  and  a  receipt  under 
seal  of  all  demands  of*  every  kind 
and  description,  &c.  was  executed 
by  A:  Held,  that  this  receipt  prt- 
ma  facie  embraced  the  amount 
paid  by  A,  to  the  estate  of  C.    lb. 

3.  The  current   of  modern   decisions 


is,  that  a  receipt,  whether  made 
under  seal  or  not,  may  be  explain- 
ed l)y  parol  evidence.  lb. 

4.  Parol  evidence  to  explain  a  receipt, 

or  lo  show  thru  an  ilcm  prima  Jfa- 
fte  embraced  wiihm  it,  was  really 
not  includi^d,  should  be  clear, 
strong  arid  irrefragible. 

5.  Where  the  general  language   of  a 

receipt  clearly  comprehends  an 
item  of  account  existing  between 
the  parties  at  the  time  the  receipt 
was  given,  the  answer  of  the  de- 
fendant, filed  more  than  twenty 
years  aft«r  the  execution  of  the 
receipt,  statWig  that  the  item  was 
not  embraced  in  it,  accompanied 
by  general  testimony,  that  in  the 
opinion  of  the  witnesses  the  parly 
to  whom  the  receipt  was  given, 
was  not  at  that  time  able  to  satis- 
fy the  item,  Slc.  is  not  sufficient^ 
to  overthrow  the  legal  effect  of  the 
receipt,  or  to  exclude  said  item 
from  its  operation.  lb, 

RECORD. 

1.  Where  an  indictment  is  lost,   the 

court  during  the  term  has  power 
to  supply  it,  by  making  a  copy  a 
part  of  the  records,  provided  the 
judge  of  his  own  knowledge  or 
recollection  knows  it  to  be  a  literal 
copy.     Harrison  v  The  State,  542 

2.  The  entry,  making  a  copy  of  a  bill 

of  indictment  a  part  of  the  record, 
must  show  that  the  judge  was  sa- 
tisfied from  his  own  recollection 
that  it  was  a  true  copy,  and  that 
the  original  was  lost.  lb. 

REDEMPTION. 

1.  Before  a  creditor  can,  by  virtue  of 

the  acts  of  18-20,  c  11,  and  1823, 
c  — ,  redeem  property  sold  at  ex- 
ecution sale  or  under  a  deed  of 
trust,  he  must  obtain  a  judgment 
against  the  debtor,  whose  proper- 
ty has  been  sold.  Woods  v  Jde- 
Oavock,  133 

2.  W  here  a  creditor  whose  debt  was  se- 

en red  by  a  deed  of  irust,  verbally 
promised  to  A  that  if  he  would 
purchase  the  property  at  the  trust 
sale,  and  bid  a  certain  amount  for 
it,  he,  the  creditor,  would  not  re- 
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deem  it  for  auy  buiaoce  due  to  him 
by  the  debtor,  on  the  faith  of 
which  promise  A  did  bid  the  a- 
mount  and  make  the  purchase, 
and  made  valuable  improvements 
on  the  land:  Held,  that  such  cre- 
ditor would  not  be  permitted  aftcT- 
wards  to  redeem  the  land.  16. 
3.  Where  a  debtor,  whose  property 
has  been  sold  at  execution  sale, 
attempts  to  redeem  it  from  the 
purchaser,  the  latter,  if  his  judg*^ 
ment  has  not  been  satisfied,  has 
other  bona  fide  debts  due  from  the 
debtor,  may  credit  the  debtor 
with  the  sum  proposed  to  be  ad- 
vaoced,  and  May  bid  in  the  same 
manner,  and  to  the  same  extent, 
as  if  the  attempt  to  redeem  was 
by  a  creditor  under  the  3d  and  4th 
sections  of  the  act  of  1820,  c  11. 
Cooley  v  Weeks j  141 

4.  Where  property  is   proposed  to  be 

redeemed  and  the  original  amount 
is  tendered,  it  is  the  duty  of  the 
purchaser  to  receive  the  amount 
and  convey  the  property,  or  if  he 
is  willing  fo  give  more,  he  should 
propose  an  advance  and  credit  his 
judgment  with  the  amount  thus 
bid  or  advanced.  lb. 

5.  Where  a  legal  amount   due  to  the 

purchaser  is  tendered  to  him  by 
the  debtor,  he  has  no  right  to  in- 
sist on  the  debtor's  paying  what- 
ever amount  niay  std)  be  due  him 
from  the  debtor  before  he  will  per- 
mit him  to  redeem,  without  offer- 
ing to  credit  or  discharge  the  deb- 
tor of  the  debt.  16. 
§.  Where  the  purchaser,  upon  a  legal 
tender  being  made  to  him,  neg- 
lects or  refuses  to  bid  or  advance 
any  part  of  the  debt  stdl  due  him 
he  cannot  do  it  after  the  expira- 
tion of  the  two  years  limited  to 
redeem.  76. 

7.  Where  a  legal  tender  has  been  made 

by  a  debtor  to  a  creditor  to  re- 
deem a  slave,  the  former  is  ac- 
countable for  hire  from  the  lime 
of  the  tender;  but  he  may  set  off 
in  equity  against  the  hire,  a  judg- 
ment debt  due  to  him  from  the 
debtor.  76. 

8.  To  redeem  property  sold  at  execu- 

tion sale,  under  the  provisions  of 
the   act   of  1834,  c  20,  the  party 


must  deposite  the  amount  required 
by  law  in  "money,"  i.  e.  gold  and 
silver,  with  the  clerk  of  the  coun- 
ty court  of  the  county  wherein  the 
property  was  sold. 
Lytle  V  Etherly,  389 

9.  A  check  for  money,  drawn  by  two 

parlies  in  a  banking  house  upon 
their  bank,  indorsed  upon  the  back 
thereof,  by  their  cashier,  "^ood," 
and  deposited  by  the  complainant 
with  the  clerk  of  the  county  court 
to  redeem  from  the  defendant 
land  he  purchased  at  execution 
sale,  is  not  a  deposite  of  "money*' 
within  the  meaning  of  the  act  of 
1924,  c  20.  lb. 

10.  If  the  amount  of  money  deposited 
with  a  clerk  to  redeem  land,  be 
not  RufBcient,  the  party  is  not  en- 
tilled  to  redeem.  Ibj 

REGISTRATION. 

Vide  Execution,  1. 

Vendor  &  Vendee,  1,  2,  8,  7. 

1.  Bythelaw  of  Virginia,   a  deed  or 

bill  of  sale,  if  not  proved  and  reg- 
istered is  void  as  to  creditors  and 
purchasers,  but  it  is  good  between 
the  parties,  and  in  a  suit  in  another 
State,  the  registration  in  Virginia 
need  not  be  proven,  unless  the  con- 
troversy  be  with  some  one  pro- 
tected by  the  law  requiring  it  to  be 
regislcrt'd.     Gait  v  Bibrell,      146 

2.  Where  the  maker  of  a  deed  of  trust 

of  slaves  resided  in  Tennessee, 
(the  slaves  being  then  in  Virgin- 
ia,) and  the  slaves  were  after- 
wards removed  to  Tennessee,  they 
became  subject  to  the  laws  of  Ten- 
nessee, and  if  the  deed  is  not  re- 
corded in  Virginia,  it  is  necessary 
as  to  creditors,  to  register  it  in  Ten- 
nessee, according  to  her  laws.  76. 

3.  Where  a   deed    of  trust    has   been 

properly  proved,  by  the  provisions 
of  the  act  of  1809,  it  must  be  ad- 
mitted to  registration  in  a  court  of 
record  of  ihis  State,  otherwise  the 
registration  is  of  no  validity.      £b. 

4.  A  mortgaged  a  slave  to  B,  and  sub- 

sequently mortgaged  the  same 
slave  to  C.  At  the  time  the  mort- 
gage was  made  to  C,  B's  mortgage 
was  not  registered,  nor  had  C  any 
notice  thereof.    B's  mortgage  was 
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life,  the  n!)- 
?sl  vests  in 
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its  |ireijcrvation,  vvtih  its  Usual  and 
onliiinry  increase,  and  with  the 
security  of  the  title  of  the  person 
entitled  to  the  reioainJer.  Ih. 

5  Pei-siins  to  whom  pcrsonnl  propctly 
14  liriiiteil  in  remainder,  have  a 
ri;{lit  to  lie  protected  anil  secured 
ngain?!  probiiblcdnngerof  its  des- 
tnitiioM,  or  ngninst  more  ibnn  or- 
dinary deterioration  or  iin  hazard 
of  the  title.  U. 

6.  Where   slaves   are  bequeathed  Tor 

life  in  thi«  ^tiile,  the  legatee  for 
life  has  no  right  or  power  to  re- 
move them  beyomt  the  limits  or 
jurisdiction  of  thestaie.  li. 

7.  A    remninder   in    b   aluve   or  other 


chut 


after 


therein,  cannot  be  created  by  & 
parol  decl.iration  or  sale;  such  re- 
muioder  to  he  valid,  mnst  lie  evi- 
denced by  n  deed,  will  or  other 
writinif.  Payne  v  Laititer,  507 
.  Under  the  provisions  of  the  act  of 
1784,  a  parol  sale  of  a  slave,  ac- 
companied by  delivery  of  posses- 
sion, is  valid  between  the  parues, 
but  a  parol  sale  of  a  slave,  unac- 
companied by  delivery,  and  to 
take  effect  after  the  death  of  the 
vendor  is  void.  lb. 


REPORT. 

le  report  of  the  clerk  and 
master,  upon  M-bich  a  decree  is 
■nade,  does  not  identify  the  laud 
sold,  but  I'efers  to  the  mortgage 
deed,  which  is  a  part  of  the  re- 
cord, as  containing  the  descri)]- 
tion ,  it  is  sufficiently  certain. 
Sim*  V  Crois,  460 
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SALE. 

t  extetid  to 
■which  are 
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Ttrfe  Sheriff's  Sale,  1. 

Bill  or  Sale. 
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tako  effect  after  the  death  of  the 
vendor  is  void.  Payne  v  Lassi- 
ter,  607 

SCIRE  FACIAS. 
VideMziK^t  I- 

SfiTT  OFF. 

1.  Where  in  equity  a  fund  belonged 
to  A,  but  the  legal  interest  therein 
was  in  fi,  A  filed  a  bill  to  prevent 
B  from  getting  the  fund  into  pos- 
session :  Held,  that  if  A  was  in- 
debted to  B,  in  a  less  amount, 
equi^  would  compel  him  to  dis- 
cnaree  the  debt,  before  the  fund 
will  oe  decreed  to  him,  especially 
if  A  is  insolvent.  Alexander  v 
Wallace,  et  al,  105 

8.  Where  a  tender  has  been  made  by  a 

debtor  to  a  creditor  to  redeem  a 
slave,  the  former  is  accountable 
for  hire  from  the  time  of  the  ten- 
der; but  he  may  sett  off*  in  equity 
against  the  hire,  a  judgment  debt 
due  to  him  from  the  debtor. 
Cooleyy  Weeks,  141 

S.  Upon  an  appeal  from  the  judgement 
of  a  justice  of  the  peace  to  the , 
circuit  court,  the  defendant  may, 
in  the  latter  court,  prove  his  ac- 
count by  his  own  oath  as  an  off*- 
6ett,  although  he  did  not  make  or 
offer  to  make,  such  a  defence  be- 
fore the  justice. 
Clark  V  licvoardy  250 

SHERIFF. 

1.  A  sheriff  who  does  not  reside  in  the 
^county"  or  "district"  from  which 
an  execution  issues,  is  not  liable 
to  be  proceeded  against  by  motion 
for  a  failure  to  return  the  process. 
Wood  V  Orr,  505 

9.  The  act  of  18S5^  e  19,  §  6,  sub- 

jecting sheriffs  and  their  sureties 
€0  judgment  on  motion  for  a  fai- 
lure to  return  process,  whether 
the 'sheriff  lives  in  the  "district" 
or  "county,"  from  whence  the 
execution  issued  or  not,  is  pro- 
spective in  its  operation,  and  only 
applies  to  defaults  subsequent  to 
the  act.  Ib» 
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SHERIFF'S  SALE. 

Vide  Execution,  4,  5,  6. 

1.  A  joint  owner  of  a  steam  boat  con- 
veyed in  trust  his  interest  therein 
to  secure  debts,  on  one  of  which 
the  other  joint  owner  was  liable  as 
security;  a  judgment  was  obtain- 
ed against  the  latter,  and  his  in- 
terest in  the  boat  levied  on  and 
sold:  Held,  that  the  validity  of 
this  sale  could  not  be  affected  by 
the  deed  of  trust,  and  the  neglect 
of  the  trustee  to  sell  under  it,  or 
his  refusal  to  agree  that  the  whole 
boat  should  be  sold  at  the  same 
time.     Hardeman  v  Burge,     305i 

SLAVES. 
Vide  Redemption,  7. 

1.  Courts  of  chancery  in  this  State  in- 
terfere and  protect  the  property 
and  possession  of  a  master  to  his 
slaves,  although  there  may  be  a 
remedy  at  law.  Henderson  v 
Vaulx  ^  Wife,  SO 

3.  Where  slaves  are  bequeathed  for 
life  in  this  State,  the  legatee  for 
life  has  no  right  to  remove  them, 
beyond  the  limits  or  jurisdiction  of 
the  State.  Ibt 

STOCK. 
Vide  Bank  Stock. 

SURETY. 

1.  When  a  judgment  is  obtained  against 
the  prmcipal  and  surety  in  a  note 
or  bill  single,  and  the  party  who 
obtained  the  judgment  agreed  with 
the  principal  to  stay  execution  for 
six  months:  Held,  that  such  agree- 
ment will  not  discharge  the  sure- 
ty.    PeayyPoston,  111 

3.  By  the  provisions  of  the  act  of 
1809,  c  69,  where  a  judgment  is 
rendered  against  two  or  more  sure- 
ties, they  may,  before  payment 
thereof,  obtain  a  joint  judgment 
on  motion  and  without  notice, 
against  their  principal,  but  a  sep- 
arate judgment  by  each  for  the 
whole  debt,  is  unauthorised  by  the 
act,  and  is  void.  M'Nairy  y  Jut- 
land, 810 
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I,  A  tenilermade  in  barA  notes,  if  not 
objecled  tont  the  time,  on  that  ac- 
count, is  good.     Cooty  V   lyrekt, 
141 

TITLE. 

Vide  Detinue,  1. 

TOWN,  COMMISSIONERS  OF 

Vide  Fr.wo,  12,  18. 

TRUST  AND  TRUSTEE. 

1.  Where  property  isconveye<i  to  irus< 
tees  to  secure  dehls  due  to  ccrtoia 
creditor,  without  iheir  knowl' 
cil^e,  they  mny  iiflirm  the  trust 
when  it  cnmPB  to  ilieirknunled^, 
niid  it  cannot  lie  ri'voked  liy  the 
dcliior  HfVer  sucb  affirtniition. 
G>ill  V  Dtbrell,  147 

Q.  Where  II  trust  is  crented  in  secure 
the  pnymenr  of  debts  whirh  is  not 
nttenipleil  lo  be  enforeei)  for  ten 
yeai-s,  tiiis  i:«  not  such  )arbe.s  aa 
will  discharge  the  trust  as  to  rredi- 

3.  A  will  dtrecicd  and   authorised   [ha 

e-vcculors  to  »ell  lands;  the  execu- 
tors proved  the  will;  joined  in  the 
sale  and  conveyance  of  the  landa, 
and  took  the  notes  for  the  purchase 
money  payable  to  ifaeniselveB: 
Held,  that  this  was  on  acceptance 
liv  both,  of  the  trusts  of  the  will. 
Dfaderick  v  CantrtJI.  26S 

4.  Tru.sl?,   in  regard  to  the   responsi- 

bility of  co-trusiees  foribeactaof 
eacholber,  arc  of  two  classes,  dis- 
cretionary and  directory,  and  ibe 
rulea  whieb  govern  eocb  clan,  «• 
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to  their  liability  for  each  other, 
are  different.  lb. 

5  A  discretionnrv  trust,  is,  when  by 
the  terms  of  the  trust,  no  direction 
is  given  as  to  tho  manner  in  which 
the  trust  fund  shall  be  vested,  tdl 
the  time  arrives  when  it  is  to  be 
A|>f>copriated  m  satisfaction  of  the 
trust.  '  lb. 

6.  A  director^'  trust  is   where,  by  the 

terms  of  the  trust,  the  fund  Is  di- 
rected to  be  vested  in  a  particular 
manner  till  the  period  arrives  when 
the  trust  is  to  teriiiinnte  lb. 

7.  In  order  to  charge  a  trustee,  in  ca- 

ses of  discretionary  trusts,  for  the 
acts  of  his  co-trustee,  some  act  by 
which  the  trust  fund  was  obtained 
by  his  co-trustee,  or  some  act  of 
comcnission  amounting  to  gross 
neglect,  in  permitting  the  fund  to 
be  wasted,  must  be  shown.         lb. 

8.  When  a  trust  fund  is  paid  into  the 

htuids  of  one  trustee,  by  the  act, 
direction  or  agree.nientof  the  oth- 
er; or  where  the  latter  had  it  in 
his  power  to  hav«  controlled  or 
received  the  money,  and  did  not, 
both  are  responsible.  lb. 

9.  A  trustee  is  liable  for  a   breach  of 

trust  by  his  co-trustee,  where  the 
raoney  has  been  received  jointly 
by  them;  or  where  a  joint  receipt 
is  given,  unless  it  is  satisfactorily 
sho.vn  that  the  joining  in  the  re- 
ceipt was  necessary,  or  merely 
formal,  and  that  the  money  was  in 
fact  paid  t^  his  co-trustee.  lb. 

10.  Trustees  were  directed  to  sell  hunl 
upon  a  credit;  the  land  w^as  sold 
by  them;  the  notes  for  the  pur- 
cha5*e  money  were  executerl  to 
them  jointly,  and  remained  m  the 
hands  of  one,  with  the  assent  of 
the  other,  to  collect;  ihe  court 
was  inclined  to  the  opinion  that  in 
such  case,  both  were  responsible 
if  the  money  were  collected  and 
wasted  by  him  in  whose  hands  the 
notes  were  left.  lb. 

1 1 .  Where  one  trustee  wrongfully  per- 
mits the  other  to  detain  the  trust 
fund  a  long  time  in  his  hands  with- 
out security,  he  will  be  deemed  li- 
able for  any  loss.  lb. 

12.  Where  a  trustee  voluntarily  per- 
mits a  co-trustee  to  receive  pur- 
chase money,  and  retain  it  a  con- 


siderable time  without  calling  for 
it,  contrary  to  the  trust,  he  will  be 
responsible  for  its  loss.  I^. 

13.  Where  the  trust  is  directory,  and 
the  fund  is  not  vested,  or  is  vested 
in  a  different  manner  from  that 
pointed  out,  it  is  an  abuse  of  the 
trust  for  which  all  are  liable, 
though  but  one  received  the  mo- 
ney, lb. 

14.  In  directory  trusts,  all  the  trustees 
are  bound  to  attend  to  the  direc- 
tions of  the  trust,  and  all  must  be 
careful  to  execute  the  trust  faith- 
fully and  according  to  its  terms, 
and  in  compliance  with  the  inten- 
tion of  the  person  by  whom  it  was 
created.  lb, 

15.  Where  trustees  in  a  directory  trust 

were  directed  to  loan  out  money 
to  the  best  advantage,  one  of  whom 
received  the  money  and  wasted  it: 
Held,  that  the  other  ought  not  to 
be  charged  with  compound  inter- 
est, lb. 

16.  A  testator,  in  bad  health,  and  about 
going  to  the  south,  made  his  will, 
in  which  his  wife  was  m  ide  res* 
iduary  legatee.  lie  held  a  note 
on  his  father,  which  he  intended  to 
will  to  him,  but  omitted  it,  where- 
upon he  endorsed  on  the  back  (  f 
the  note,  *4f  1  shonld  never  re- 
turn, I  wish  this  note  given  up  to 
njy  father,"  and  requeste<l  his  wife 
to  deliver  it  to  his  father,  which 
she  agreed  to  do.  He,  however, 
returned  from  that  trip,  and  being 
about  to  take  another,  he  told  sev- 
eral witnesses  th^t  if  he  never  re- 
turned he  wished  the  note  given 
up  to  his  father;  he  frequently 
spoke  to  his  wife  also,  and  direct- 
ed her,  in  case  of  his  death,  to 
give  the  note  to  his  father,  which 
she  either  promised  lo  do,  or  acted 
in  6uch  manner  as  to  induce  him 
to  believe  she  would  do  so.  After 
his  death,  his  wife  qualifreJ  as  his 
executrix,  and  claimed  the  note  as 
reaiduarv  legatee:  Held, 

1st.  That  it  WLs  a  fraud  in  the 
wife  to  claim  the  note,  and  that, 
under  the  above  circumstances, 
she  was  constituted  in  equity  a 
trustee  for  complainant. 

4d.  That  the  al>ove  facts  amoun- 
ted    in  equity,  to  an  extinguiish 


INDEX. 


597 


w 


WAGER  OF  LAW. 

1.  Wnger  of  law  has  never  been  al- 
lowed or  recognised  in  the  courts 
of  this  State,  and  wherever  it  is 
rtWrwH^^wed,  debt  will  lie  against 
an  execiVtor  upon  a  simple  con- 
tract mad^  by  his  testator.  But 
if  it  were/allowed,  and  debt  were 
broughtjjBhe  error  can  only  be  ta- 
ken advantage  of  by  demurrer. 
Thompson  v  French,  452 

WIDOW. 

1.  Wher^  a  widow  intending  to  dis- 

sent from  her  husband's  will,  has 
been  ^prevented  by  the  misrepre- 
sentation aod  fraud  of  the  execu- 
tor, from  doing  so  within  the  time 
required  by  the  act  of  1784,  c  22, 
§  8,,  a  court  of  equity  will  relieve 
hejr  and  give  her  such  portion  of 
ihe  estate  as  she  would  have  been 
entitled  to,  if  she  had  dissented 
within  the  time  required  by  law. 
Smart  fy  Wife  v  Waterhouse,    94 

2.  Where  a  widow  has  been  prevent- 

ed by  fraud  from  dissenting  to  her 
husband's  will,  the  executor  will 
be  deemed  a  trustee,  &c.,  the  same 
as  if  she  had  difiscnted  in  time, 
therefore  the  act  of  limitations  will 
not  bar  her  from  relief  m  equity. 

A. 

S.  A  widow  prevented  by  fraud  from 
dissenting  to  her  hosband's  will, 
within  the  time  required  by  law, 
will  be  placed  in  equity  in  the 
same  situation  in  every  respect  she 
would  have  been  had  she  dissent- 
ed in  time.  lb, 
4.  A  intended  to  dissent  from  her  hus- 
band's will;  the  executor  repre- 
sented to  her  that  it  would  pro- 
duce great  confusion  in  the  estate, 
,that  her  distributive  share  was  a- 
^bout$5000,  and  that  if  she  did  nut 
cijssent  £die  would  be  paid  that  a- 
mount;  in  consequence  of  which 
sh^  did  not  dissent.  The  executor 
at  th^  time  he  made  these  repre- 
sentations knew,  or  from  his  situ- 
ation had  the  means  of  knowing, 
tjifit  her  share  would  exceed  thata- 
^mount:  Held,  that  this  was  a  fraud 


upon  the  widow,  and  that  a  court 
of  equity  would  grant  her  relief. 

lb. 
6.  The  act  of  1827,  c  14,  which  gives 
to  widows  the  one  half  of  the  per- 
sonal estate  of  their  husbands, 
where  the  husband  dies  without 
child  or  children,  only  applies  to 
cabos  of  actual  intestacy.  If  he 
dies  and  leaves  a  will,  she  cannot, 
by  dissenting,  bec6me  entitled  to 
one  half  but  only  to  one  third,  as 
provided  by  the  act  of  1784,  c  22. 
Waikine  v  Bean,  321 

WILL. 

Vide  Executory  Devise. 

1.  Testator  devised   as   follows: — *^ 

give  and  bequeath  to  James  Wil- 
Hams,  son  of  Sam.  all  the  land  that 
I  possess  not  otherwise  disposed 
of  by  this  will.  I  also  bequeath 
to  him  Biff  Jim  and  his  wife  and 
all  their  children,  also  Pat  and  his 
wife  and  their  two  youngest  chiid-r 
ren.  I  also  give  him  all  my  stocl^ 
of  all  kinds,  household  and  kitch- 
en furniture,  with  all  my  notes 
and  accounts,  with  my  still,  whis- 
key, and  every  thing  else  not  oth- 
erwise disposed  of,"  &c.  Held, 
that  the  residuary  clause  was  not 
restrained  to  artices  ejusdem  gen" 
eris  with  those  immediately  pre* 
cediug  it,  but  passed  all  the  resi* 
due  of  the  testator's  estate,  includ-? 
ing  slaves  not  bequeathed.  WH-. 
Hams  V  Williams,  20 

2.  Testator  devised  as  follows :  I  give 

and  bequeath  to  my  beloved  wife, 
&c.  all  my  estate,  both  real  and 
personal,  including  houses,  ne- 
groes, cattle,  and  every  other  spe- 
cies of  ])ropcrty,  as  well  that 
which  is  now  in  possession  os.that 
which  may  hereafter  be  acquired, 
together  with  my  money  on  hand, 
debts,  claims  of  all  kinds  or  de- 
scription whatever,  and  all  my 
lands,  tenements,  hereditaments, 
with  all  appurtenances  belonging 
or  appertaining  to  her,  her  heirs 
or  assigns,  during  her  natural  life; 
at  her  death,  it  is  my  will  and  de- 
sire she  shall  have  the  disposal  of 
one  half  the  property  to  whomso- 
ever she  thinKs  proper;  the  other 
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share  of  the  property,  and  upon 
its  death,  is  vested  absolutely  in 
the  Hither  of  such  chihi.  Jamison 
V  Poor,  292 

12.  An  instrument,  which  dors  not 
purport  to  convey  any  property  of 
which- the  maker  was  owner,  at 
its  date,  but  «fives  *'lho  one  half 
of  all  th^  property  of  which  he 
may  die  Seized  and  por-sesscd,  is, 
althouslr'in  the  form  vf  a  deed, 
testanocntary  in  its  character,  and 
only  operates  and  takes  effect  as  a 
will.      IValkms  v  Dean.  321 

13.  Testator  ])y  his  codicil  says,  "since 
I  hare  siL'ned  the  above,  (i.  e.  the 
will,)  I  find  I  had  forgotten  to 
makv  provision  for  my  (lanshters; 
aft(-'r  the  death  of  my  wife,  I  wish 
my  neirroes  to  be  sold,  except  ne- 
gro boy  Jack,"  &c.  and  three  oth- 
ers named  in  the  will.  He  then 
bequeaths  ^200,  to  one  of  his 
daughters,  and  no  more,  and  di- 
rects all  his  debts,  stock  of  horses 
and  cattle,  &c.  to  be  equally  divi- 
ded among  all  the  children,  inclu- 
ding thedauirhiers:  HeM,  that  the 
proceeds  of  the  slaves  ordered  to 
be  s<dd  do  not  vest  in  the  <lau::ht- 
ers,  but  are  undisposed  of. 
Pearce  v  Gleaves.  359 

14  In  the  construction  of  a  will  the 
court,  in  endeavoring  to  arrive  at 
a  knowledge  of  the  testator's  in- 
tention, must  take  into  considera- 
tion the  ^circumstances  as  ihey  ex- 
isted at  the  time  the  will  was 
made. 
Hoover  v  Gregory  ^*  ^Vife,      444 

15.  If  the  court  is  satisfied  from  the 
language  of  a  will,  what  the  tes- 
tator's intentimi  was  when  he 
made  it,  such  intention  must  pre- 
.  vail,  how  diflerent  soever  the  cir- 
cumstances of  his  family  may  have 
J  afterwards  become.  Jb. 

16.V  A  testator  devised  a  house  and  lot 
to  bis  daughter,  the  rents  of  which 


were  to  be  appropriated  to  her 
maintenance  and  education,  but 
if  the  house  rented  for  more  than 
was  necessary  for  her  support  and 
education,  whatever  surplus  was 
over,  he  gave  to  his  wife  and  only 
son.  He  then  devised  the  residue 
of  his  estate  "equally  between  his 
wife,  and  two  children  aforesaid." 
He  next  ap])ointed  his  executors, 
and  then  follows  this  clause,  ''I do 
further  will,  that  if  my  saiddaught* 
er  should  die  before  she  is  of  age 
and  without  issue,  her  estate  here- 
in devised  to  go  to  the  survivor:" 
Held,  that  the  testator  meant  by 
this  the  survivor  of  his  two  child- 
ren, and  that  upon  the  death  of 
both,  without  issue,  the  wife  sur- 
viving, she  was  not  entitled  to  the 
property  devised  to  the  daughter. 

lb, 

17.  Where  a  person  takes  the  same  es- 
tate in  land  by  a  will,  which  with- 
out the  will  he  would  have  taken  by 
descent,  he  will  hold  the  estate  by 
descrnt  and  not  by  devise.  lb, 

18.  'Jo  constitute  a  good  nun-cuvative 
will,  by  virtue  of  the  provisions  of 
the  act  of  1794,  c  25,  §  15,  the 
making  thereof  must  be  proved  by 
two  witnesses,  both  of  whom  were 
present  at  the  same  time  and 
heard  the  same  declaration.  Tally 
V  Butterwortky  501 

19.  The /acfum  or  making  of  a  nun- 
cupaiive  will  cannot  be  prove*!  by 
tvvo  witnesses,  neither  of  whom  at 
one  and  the  same  time  beard  the 
same  declaration,  but  each  of 
whom  heard  a  different  declara- 
tion made  at  a  different  time,  but 
both  in  substance  of  ^nilar  im- 
port, lb, 

WITNESS. 

Fide  Evidence,  2,  3,  10,  11,   12,  IS, 
14, 15,  16. 
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